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AN  ACT  ^O  ESTABLISH  A  CIVIL  CODB. 
[ArEtto;K£P,  March  21st,  1878.] 


""  -"  .1. 


The  PeopU  of  the  State  of  OaHfimic,  represented  in  Senate  and 

Aeeemhly,  do  enext  <ks  fiOmn  * 


*  t. 


TITLB  OF  THE'  ^QT.  ^ 

§  !•  This  Act  shall  he  known  as  The  CiVil  CiiDE  of  the 
State  of  California,  and  is  in  Four  Divisioii,  l^ioUowa :  — 

L  The  First  relating  to  Persons, 
n.  The  Second  to  Property.  «  '  ,'    . 

m.  The  Third  to  Obligations.  ^   «: , 

IV.  The  Fourth  contains  General  Provisions  relatiiqiJBpfei 
the  three  Preceding  Divisions. 


PRELIMINARY  PROVISIONS. 

Mon«E  S.  Whtt  ililf  Code  takes  effect. 

}.  Not  retiroaotlTe. 
.  Bnlee  of  eonstraetloQ. 
6.  ProrMoni  dmllar  to  ezbttng  lawe,  how  eonttnMC 

6.  Aetioiui,  &o.,  not  affected. 

7.  Ilolidayf. 

8.  Same. 

9.  Badnendaja. 

10.  Ooaipatatioii  of  time. 

11.  Oertain  acta  not  to  be  done  on  holidi^s. 

12.  Jdnt  anthorlty  eonitmed. 


$§  2-8         '^  PRELIMINARY  PROYIBIOKB.  I 

EiCTioN  13.  WordB  and  phranes,  how  eoiuitru«d. 

14.  Certdn  tenns  defined. 

15.  Good  faith,  what  oonotitutei.    (Bepealed.) 

16.  Degrees  of  care  and  diligenee.    (Repealed.) 

17.  Degrees  of  negligence.    (Bepealed.) 

18.  Notice,  actual  and  constmctiTe. 

19.  Ck>nRtractiye  notice,  when  deemed. 

20.  Effect  of  repeal. 

21.  This  Act,  how  cited. 

I  2.  This  Code  takes  efiect  at  twelve  o'clock  noon  on  tli« 
first  day  of  Janaary,  eighteen  hundred  and  seventy-throe. 

§  8.  No  part  of  it  is  retroactive,  unless  expressly  so  declared. 

§  4.  The  rule  of  the  common  law,  that  st&t^^  in  derogation 
therecrf  are  to  be  strictly  construed,  has^'no  application  to  this 
Code.  The  Code  establishes  the  law  of  {i^is  State  respecting 
the  subjects  to  which  it  relates,  and. it&  provisions  are  to  be  lif 
erally  construed  with  a  view  to^ofiaot' its  objects  and  to  promote 
instice. 

<■  w         "    ~    *- 

§  5.  The  provisionsJblFjjlibJ^de,  so  far  as  they  are  substan- 
tially the  same  as  ^<istin^  statutes  or  the  common  law,  must 
be  construed  as  contindations  thereof,  and  not  as  new  enact- 
ments. 

§  6.  Xo*a»Hp)A  01^  proceeding  commenced  before  this  Code 

takes  e:S94n,''afid  no  right  accrued,  is  affected  by  its  provisionB. 

- .       •  i» 

^  §  7".  Holidays,  within  the  meaning  of  this  Clode,  are :  eveij 
\ '  Su^tjday,  the  firet  day  of  January,  the  twenty-second  day  of 
^  Febrnary,  the  thirtieth  day  of  May,  the  fourth  day  of  Jnly, 
-the  twenty-fifth  day  of  December,  every  day  on  which  an  elec- 
tion is  held  throughout  the  State,  and  every  day  appointed  by 
the  President  of  the  United  States  or  by  the  Governor  of  thiV 
State  for  a  public  fast,  thanksgiving,  or  holiday.  If  the  first 
day  of  January,  the  twenty-second  day  of  February,  the  thir- 
tieth day  of  May,  the  fourth  day  of  July,  or  the  twenty-fifth 
day  of  December,  fall  upon  a  Sunday,  the  Monday  following 
Is  a  holiday.     [In  effect  April  9,  1880.] 

§  8.  If  the  first  of  January,  the  twen^-second  of  February, 
the  fourth  of  July,  or  the  twenty-fiflh  of  December  fiills  upon 
%  Sunday,  the  Monday  following  is  a  holiday. 


•  PBBuiinrABT  PBonsioiTfl.  {{ 9-14 

SO.  All  other  dajs  than  those  mentioned  in  the  hurt  two 
lections  are  to  be  deemed  busineM  days  for  all  purposes. 

§  10.  The  time  in  which  any  act  pvorided  foj  law  is  to  be 
done  18  3ompnted  by  exclnding  the  first  day  and  including  the 
last,  unless  the  last  day  is  a  holiday,  and  then  it  is  also  ex 
eluded. 

111.  Whenever  any  act  of  a  secular  nature,  other  than  s 
work  of  necessity  we  mercy,  is  appointed  by  law  or  contract 
to  be  performed  upon  a  particular  day,  which  day  falls  upor 
a  hohday,  it  may  oe  peitormed  upon  the  next  business  day 
with  the  same  enect  as  if  it  had  been  pexfozmed  upon  ^e  da; 
appointed. 

1 12.  Words  giTing  a  joint  authority  to  three  ot  more  pub- 
lic officers  or  other  persons  are  construed  as  giving  such  au 
thority  to  a  majority  of  them,  unless  it  is  otherwise  expressed 
in  the  act  giving  the  authority. 

§  1 8.  Words  and  phrases  are  construed  according  to  the 
context  and  the  approved  usage  of  the  language ;  but  techni- 
cal words  and  phrases,  and  such  others  as  may  have  acquired 
a  peculiar  and  appropriate  meaning  in  Inw,  or  are  defined  in 
the  succeeding  section,  are  to  be  construed  according  to  such 
peculiar  and  appropriate  meaning  or  definition. 

§  14.  Words  used  in  this  Code  in  the  preeent  tease  include 
the  future  as  wdl  as  the  present ;  worois  used  in  the  mascu- 
line gender  include  the  feminine  and  neuter;  the  singular 
num£«  includes  the  plural  and  the  plural  the  singular ;  the 
word  person  includes  a  corporation  as  well  as  a  natural  per- 
son ;  writing  includes  printing ;  oath  includes  affirmation  or 
declaration ;  and  every  mode  of  oral  statement  under  oath  or 
affiimation  is  embraced  by  the  term  "  testify,"  and  every  writ- 
ten one  in  the  term  "  depose ; "  signature  or  subscription  in* 
iludes  mark,  when  the  person  cannot  write,  his  name  being 
written  near  it,  and  written  by  a  person  who  writes  his  Own 
name  as  a  witness.  The  following  words  also  have  in  this 
Code  the  signification  attached  to  them  in  this  section,  unlesi 
otherwise  apparent  from  the  context : 

1.  The  word  "  prdperty  **  includes  property  real  and  per 
•onal: 


|§  15-21  PKBLIMINART  PSOYISIOMB.  € 

2.  The  words  "  real  property  "  are  coeztensi\'6  with  lands, 
leueinents,  and  hereditaments ; 

3.  The  words  "  pei-sonal  proj^erty  "  include  money,  goods, 
chattels,  thii^s  in  action,  and  evidences  of  debt ; 

4.  The  word  "month"  means  a  calendar  month,  nnless 
otherwise  expressed ;  and, 

5.  The  word  "will"  includes  codicils.    [In  effect  Jnly  1, 

1876.1 

54  C»l.  109;  58  Gal.  867. 

§§  I69  I69 17  of  said  Code  are  repealed.    [In  effact  Jiuy 
:,  1874.] 

§  18.  Notice  is: 

1.  Actual — which  consists  in  express  information  of  a  tmA 


or, 


2.  Constmctiye  —  which  is  imputed  by  law. 

§  19.  Erery  person  who  has  actual  notice  of  circumstances 
sufficient  to  put  a  prudent  man  upon  inquiry  as  to  a  particular 
fact,  has  constructive  notice  of  the  fact  itself  in  all  cases  in 
which,  by  prosecutinjf  such  inquiry,  he  might  hare  learned 
such  fact.     [In  effect  Jnly,  1874.] 

54  Cal.  28,  362,  652 ;  55  Cftl.  117, 161,  529 ;  57  Cal.  828,  899. 

§  20.  No  statute,  law,  or  rule  is  continued  in  force  becanse 
it  is  consistent  with  the  provisions  of  this  Code  on  the  same 
subject ;  but  in  all  cases  provided  for  by  this  Code,  all  stat- 
utes, laws,  and  rules  heretofore  in  force  in  this  State,  whether 
consistent  or  not  with  the  provisions  of  this  Code,  unless  ex- 
pressly continued  in  force  by  it,  are  repealed  or  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former  law 
heretofore  repealed,  nor  does  it  affect  any  right  already  ex- 
isting or  accrued,  or  any  action  or  proceeding  already  taken, 
except  as  in  this  Code  provided. 

§  21.  This  act,  whenever  cited,  enumerated,  referred  to, 
or  amended,  may  be  designated  simply  as  "Thb  Ciyik 
CoMt,"  adding,  when  necessary,  the  number  of  the  Bection. 


DIVISION  FIRST. 


Pabt  L   persons,  §§  25-42. 

n.  PERSONAL  RIGHTS,  §§  43-50. 
IIL  PERSONAL  RELATIONS,  §§  55-27& 
IV.   CORPORATIONS,  §§  283-648. 


PART  I 


PERSONS. 

lionovX.  MInoii,  who  aie. 

26  Period!  of  minoilty,  how  «Jmilftti»d 
S7.  Advltt,  who  Me. 

28.  BUktoB  of  minozt,  how  ehaagod.    (B^pealed.) 

29.  Unborn  child. 

80.  Fenons  made  adults  by  other  States,  eonsidered  tf  tmA  tt 

th&i  State,  when  domioiled  herefai.    (Bepealed. ) 

81.  Minors  by  the  laws  of  other  State  or  wmutgf,  htm 

ered  in  this  State.    (Bepealed.) 

82.  Onstody  of  minora. 
88.  Minors  eannet  irtye  a  ddq(atIoti  of  power. 
M.  Oontiaots  of  mbum  made ;  disafllrmed. 
86b  When  minor  may  dt^affiim. 
88.  Cannot  disaflkm  contract  for  neoessazies. 

87.  Nor  certain  obligations. 

88.  Contracts  of  persons  without  nudeistandtng. 
88.  Oontraets  of  otlier  insane  pawns. 

40.  Powois  of  persons  whose  incapacity  has  been  adjvdged. 

41.  Mbiors  liable  for  wrongs,  but  not  Uable  for  esumplaxy 


4Bi  IfinenmaysiiioiMltaslfzlg^ti. 

S  26.  MiKOBS  are : 

L.  Makft  under  twen^-ane  yean  of  age; 

9.  Females  under  eighteen  years  of  age. 

S  26.  The  periode  specified  in  the  preoeding  leetion  mnall 
be  calculated  m>m  the  first  minute  of  the  day  on  which  per* 
sons  are  bom  to  the  same  minute  of  the  corresponding  day 
eompledng  the  period  of  minority. 

§  27.  All  other  persons  afe  adults. 

I  28  of  said  Code  IB  repealed.    [Incflbct  July  1,1874.] 

t  29.  A  eUld  ooaeeiTed,  but  not  yet  bom,  Is  to  be  deemed 
an  existing  person,  so  fiur  as  may  be  necessary  for  its  interasli 
In  the  eyent  of  its  subsequent  birth. 


{§  80-88.  PBBSOITB.  10 

§§  3O9  31  of  mid  Code  are  repealed.  [In  effect  Jolj  1, 
1874.] 

§  82.  The  cuBtody  of  minors  and  persons  of  unsound  mind 
b  regulated  by  Part  UL  of  this  division. 

§  83.  A  minor  cannot  giye  a  delegation  of  power,  nor 
nnder  the  age  of  eighteen,  make  a  contract  relatmg  to  reai 
property,  or  any  interest  therein,  or  relating  to  any  personal 
property  not  in  his  immediate  possession  or  controL  [In 
efibct  July  1, 1874.] 

§  34*  A  minor  may  make  any  other  contract  than  as  aboye 
specified,  in  the  same  manner  as  an  adult,  subject  only  to  his 
power  of  disaffirmance  under  the  provisions  of  this  title,  and 
subject  to  the  provisions  of  the  Titles  on  Marriage,  and  on 
Master  and  Servant.  [In  effect  July  1, 1874.] 

I  86.  In  all  cases  other  than  those  specified  in  sections 
thirty-six  and  thirty-seven,  the  contract  of  a  minor,  if  made 
whilst  he  is  under  the  age  of  eighteen,  maj  be  disaffirmed  .by 
the  minor  himself,  either  before  his  majority  or  within  a  rea- 
sonable time  afterwards ;  or,  in  case  of  his  death  within  that 
period,  bv  his  heirs  or  personal  representatives ;  and  if  the 
contract  be  made  by  the  minor  whilst  he  is  over  the  age  of 
eighteen,  it  may  be  disaffirmed  in  like  manner  upon  restoring 
t&  consideration  to  the  party  from  whom  it  was  received,  or 
paying  its  equivalent.     [In  effect  July  1,  1874.] 

S  36.  A  minor  cannot  disaffirm  a  contract,  otherwise  valid, 
to  pay  the  reasonable  value  of  things  necessary  for  his  sup- 
port, or  that  of  his  family,  entered  into  by  him  wnen  not  under 
the  care  of  a  parent  or  guardian  able  to  provide  for  him  or 
them.    [In  effect  July  1, 1874.] 

§  37.  A  minor  cannot  disaffirm  an  obligation,  otherwise 
valid,  entered  into  by  him  under  the  express  authority  ot 
direction  of  a  statute. 

§  38.  A  person  entirely  without  understanding  has  no 
power  to  make  a  contract  of  any  kind,  but  he  is  liable  for  the 
reasonable  value  of  things  furnished  to  him  necessary  for  hii 
support  or  the  support  of  his  family.    [In  effect  July  1,  1874 


11  PERSONS.  §§  39-42 

S  89.  A  conveyance  or  other  contract  of  a  person  of  nn- 
lound  mind,  but  not  entirely  withoat  understanding,  made 
before  his  incapacity  has  been  judicially  determined,  is  subject 
to  rescission,  as  provided  in  the  Chapter  on  Rescission  of  tbis 
Ckxle.    [In  effect  July  1, 1874.] 

§  40.  After  his  incapacity  has  been  judicially  determined, 
a  person  of  unsound  mind  can  make  no  conveyance  or  othef 
oontract,  nor  delegate  any  power,  nor  waive  any  right,  until  his 
restoration  to  capacity.  But  a  certificate  from  the  medical 
su|)erinteDdent  or  resident  physician  of  the  insane  asylum  to 
which  such  person  ma^  have  been  committed,  showing  that 
such  person  had  been  discharged  therefrom  cured  and  restored 
to  reason,  shall  establish  the  presumption  of  legal  capacity  in 
such  person  from  the  time  of  such  discharge.  {In  effect  May 
29,  1878.] 

67Cal.631. 

§  41.  A  minor,  or  person  of  unsound  mind,  of  whatever 
decree,  is  civilly  liable  for  a  wrong  done  hj  him,  but  is  not 
liable  in  exemplary  damages  unless  at  the  tune  of  the  act  he 
capable  of  Knowing  that  it  was  wrongfuL 


S  42.  A  minor  may  enforce  his  rights  by  dvfl  action,  oi 
other  legal  proceedings,  in  the  same  manner  as  a  person  dlUI 
Bgd^  except  tJiat  a  guardian  must  eondaot  the 


PAET  IL 


PERSONAL  RIGUTa 

18.  Oenentl  peisonal  rights. 
44.  De&mation,  what. 
4fi.  Libel,  what. 

46.  Slander,  what. 

47.  What  communicatioiiB  are  prlrileged. 

48.  Ifalice  not  inferred. 

49.  Protection  to  personal  relations. 
60.  Bight  to  nso  focee. 

§  43.  Bbsidbs  the  personal  rights  mentioned  or  recogniied 
In  the  Political  Code,  every  person  has,  subject  to  the 
qualifications  and  restrictions  provided  bj  law,  the  right  of 

gBotection  from  bodily  restraint  or  harm,  from  personal  insult; 
om  defamation,  ana  from  injury  to  his  personal  relations. 
See  Pol.  Code,  |§  87, 60-00 ',  Penal  Code,  $$  846-81d 

§  44.  Defamation  is  efiected  by : 

1.  Libel; 

2.  Slander. 

§  46.  Libel  is  a  false  and  nnprivileged  publication  by 
\/riting,  printing,  picture,  efiigy,  or  other  fixed  representation 
to  the  eye,  which  exposes  any  person  to  hatred,  contempt, 
ridicule,  or  obloquy,  or  which  causes  him  to  be  shunned  or 
avoided,  or  which  has  a  tendency  to  injure  him  in  his  occupa- 
tion. 

§  46.  Slander  ii  a  false  and  unprivileged  publication  othei 
khan  libel,  which : 

^  1.  Charges  any  person  with  crime,  or  with  having  been  in- 
dicted, convicted,  or  punished  for  crime ; 

2.  Imputes  in  him  the  present  existence  of  an  infectioui^ 
«ontwous,  or  loathsome  disease ; 

3.  Tendi  direofcly  to  injure  him  in  respect  to  his  office,  pio 
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fession,  trade,  or  business,  either  bv  imputing  to  him  genera] 
disqualification  in  those  res})ec>s  which  the  office  or  other  oc 
cupation  peculiarly  requires,  or  by  imputing  something  with 
reierence  to  his  office,  profession,  trade,  or  business  that  has 
a  natural  tendency  to  lessen  its  profit ; 

4.  Imputes  to  hira  impotence  or  a  want  of  chastity ;  or, 

5.  Which,  by  natural  consequence,  causes  actual  damage. 

§  47.  A  privileged  publication  is  one  made  : 

1.  In  the  proper  discharge  of  an  official  duty  ; 

2.  In  any  legislative  or  judicial  proceeding,  or  in  any  othel 
official  proceeding  authorized  by  law ; 

3.  In  a  communication,  without  malice,  to  a  person  inter- 
dstai  therein,  by  one  who  is  also  interested,  or  by  one  who 
stands  in  such  a  relation  to  tha  person  interested  as  to  afibrd 
a  reasonable  ground  for  supposing  the  motive  for  the  com- 
munication innocent,  or  who  is  requested  by  the  person  inter- 
ested to  giye  the  information ; 

4.  B^  a  fair  and  true  report,  without  malice,  of  a  judicial, 
legislative,  or  other  public  official  proceeding,  or  of  anything 
said  in  the  course  thereof.    [In  effect  July  1,  1874.] 

§  48.  In  the  cases  provided  for  in  Subdivisions  3  and  4  of 
the  preccdin^section,  malice  is  not  inferred  from  the  commu- 
nication or  publication. 

I  49.  The  rights  of  personal  relation  forbid : 

1.  The  abduction  of  a  husband  from  his  wifb,  or  of  a  pm^ 
ent  from  his  child ; 

2.  The  abduction  or  enticement  of  a  wife  from  her  hus- 
band, of  a  child  from  a  parent  or  from  a  guardian  entitled  to 
its  custody,  or  of  a  servant  from  his  master  ; 

3.  The  seduction  of  a  wife,  daughter,  orphan  sister,  or  ser- 
rant; 

4.  Any  injury  to  a  servant  which  affects  his  ability  to  serve 
his  master. 

§  50.  Any  necessary  force  may  be  used  to  protect  from 
wrongful  injury  the  person  or  property  of  one's  self,  or  of  a 
wife,  husband,  child,  parent,  or  other  relative,  or  member  ol 
one's  family,  or  of  a  ward,  servant,  master,  or  guest. 

[In  effect  July  1,1874.] 

htmivkl  rtttlitintit  to  tlie  eonunltfloo  of  offenew.    8«o  Penal  Onto 

u 


PART  IIL 


PERSONAL  RELATIONS. 

TiTLB  L  Mabbiaqe,  §§  55-181. 

n.  Parent  and  Child,  §§  193-290. 
m.  Guardian  and  Ward,  §§  2S6-S58. 
IV.  Master  and  Servant,  }§  264-276. 

TITLE  L 

MARRIAGE. 

Cbaftbb  I.  The  Contract  of  Marriage,  §{ 
II.  Divorce,  §§  82-148. 
in.  Husband  and  Wife,  §§  155-181. 


CHAPTER  L 

THB  CONTRACT  OF  MABBIAOB. 

I.  Valioitt  of  Marriaok,  §§  55-68. 
n.  AuTHSNTiCATioN  OP  Marriaob,  §§  68-78. 

m.  JUDICUL  DKTKRMIRATIOir  OP   VOID  llARRIAaU,  |  89 

ARTICLE  I. 

VALIDITY  OF  MARRIAGE. 

feHmoir  65.  Wh&t  coiutitates  m&rrlage. 

56.  Minors  capable  of  contracting  marrlafa. 

57.  Marriage,  how  manifested  and  prored. 

58.  Certain  marriages  Toidable. 

59.  Incompetency  of  parties  to. 

60.  Of  whites  and  neirroes  or  malattoes,  roid. 

61.  Polygamy  forbidden. 

62.  Released  from  marriage  contract,  when. 
68.  Marriages  contracted  without  the  State. 

I  66.  Marriage  is  a  personal  relation  arising  out  of  a  cM 
icmtract,  to  which  the  consent  of  parties  capable  of  makinf 
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rt  is  neceflsory.    Consent  alone  will  not  constitute  marriage  ; 
it  must  be  u>llowed  by  a  solemnization,  or  by  a  mutual  as* 
sumption  of  marital  rights,  duties,  or  obligations. 
Bigamy  is  defined  in  Penal  Code,  f  281,  and  punished  by  $§  28&'4. 

§  66.  Any  unmarried  male  of  the  age  of  eighteen  yean 
or  upwards,  and  any  unmarried  female  of  the  age  of  fifteen 
years  or  upwards,  and  not  otherwise  disqualified,  are  capable 
of  consenting  to  and  consummating  marriage. 

{  57.  Consent  to  and  subsequent  consummation  of  mar 
riage  may  be  manifested  in  any  form,  and  may^  be  proved  un 
der  the  same  ^neral  rules  of  evidence  as  facts  in  other  cases. 

§  68.  If  either  party  tu  a  marriage  be  incapable  from 
physical  causes  of  entering  into  the  marriage  state,  or  if  the 
consent  of  either  be  obtained  by  fraud  or  force,  the  marriage 
is  voidable.     [In  efiect  July  1,  1874.] 

Penalty  for  false  penonation  in  marital  relationB.    Penal  Code,  $  628. 

§  69.  Marriages  between  parents  and  children,  ancestors 
and  descendants  of  every  degree,  and  between  brothers  and 
sisters  of  the  half  as  well  as  the  whole  blood,  and  between 
uncles  and  nieces  or  aunts  and  nephews,  are  incestuous,  and 
void  from  the  beginning,  whether  the  relationship  is  legiti- 
mate or  illegitimate. 

Penalty  for  inceetuoiu  marriages.    Penal  Code,  §§  286,  869. 

I  60.  All  marriages  of  white  persons  with  negroes  or 
■mlattoes  are  illegal  and  void. 

§  61.  A  subsequent  marriage  contracted  by  any  person 
during  the  life  of  a  former  husband  or  wife  of  such  person, 
with  any  person  other  than  such  former  husband  or  wife,  is 
illegal  and  void  from  the  beginning,  unless : 

1.  The  former  marriage  has  been  annulled  or  dissolved ; 

2.  Unless  such  former  husband  or  wife  was  absent,  and  not 
Known  to  such  person  to  be  living  for  the  space  of  five  suc- 
cessive years  immediately  preceding  such  subsequent  mar 
.Hage,  or  was  generally^  reputed  and  was  believed  by  such  per« 
ton  to  be  dead  at^he  time  such  subsequent  marriage  was  con- 
tracted ;  in  either  o/t  which  cases  the  subsequent  marriage  ii 
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valid  nntll  its  ntiHity  is  adjudged  hj  a  competent  tribunal 
[Ia  effect  July  I,  1874.] 

Penalty  for  bigamy.    Penal  CJode,  $5  283^ ;  ezeepOons,  f  288. 
58  O&l.  219. 

§  62.  Neither  partj  to  a  contract  to  marrj  is  bound  by  a 
promise  made  in  ignorance  of  the  other's  want  of  persona] 
chastity,  and  either  is  released  therefrom  by  unchaste  conduct 
on  the  part  of  the  other,  unless  both  parties  participate  therein. 
llnefiectJuly  1,1874.] 

§  63.  All  marriages  contracted  without  this  State,  which 
would  be  Talid  by  the  laws  of  the  country  in  which  the  same 
were  contracted,  are  yalid  in  this  State. 


ABTICLB  n. 

AUTHBlVTIGATIOir  OF  KABBIAOB. 

laonoH  88.  Ibrrlage,  how  Bolemnlied. 
89.  Marriage  license. 

70.  By  whom  solemnized. 

71.  No  partioular  form  of  solemnisatka. 

72.  Substantial  requisites. 
78.  Certificate  of  marriage. 

74.  Certificate  to  parties  and  recorder. 
78.  BeolaratioB  of  marriage,  how  mad* 

76.  DeclaratioB  to  contain  what. 

77.  To  be  ackiiowledged  and  recorded. 

78.  Action  between  the  parties  to  determine  yalidity. 

79.  Persons  who  may  be  married  without  license. 

§  68»  Marriage  must  be  licensed,  solemnised,  authenticated, 
and  recorded  as  provided  in  this  article ;  but  non-compliance 
with  its  provisions  does  not  invalidate  any  lawful  marriage. 

§  69.  All  persons  about  to  be  joined  in  marriage  must  lint 
obtain  a  license  therefor  from  the  coun^  derk  of  the  county 
in  which  the  marriage  is  to  be  oelebiatea,  showini^^ : 

1.  The  identity  ot  the  parties; 

2.  Their  real  and  full  names  and  places  oi  sesidenee ; 
8.  Their  ages. 

4.  If  the  male  be  under  the  ago  of  twenty-one,  or  the  female 
onder  the  age  of  eighteen  years,  the  consent  of  the  father 
mother,  or  guardian,  or  of  one  having  tl)p  charge  of  such 
tterson,  if  any  such  be  given ;  or  that  such  non-aged  person 
has  been  previously,  bat  is  not  at  the  time,  married.  For  the 
Durpose  of  ascertaining  these  facts,  the  clerk  is  authorized  tf 
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examine  paities  and  w^nefNses  on  oath,  and  to  receive  affida- 
▼itSj  and  ne  most  state  «uch  facts  in  the  license.  If  the  male  be 
nnder  the  age  of  twenty-one  years,  or  the  female  be  under  the 
age  of  eighteen,  and  such  person  has  not  been  previoasly  mar- 
ried, no  hcense  shall  be  isRued  by  the  clerk,  unless  the  consent 
in  writing  of  the  parents  of  the  person  under  age,  or  of  one  of 
such  parents,  or  of  his  or  her  guardian,  or  of  one  having 
charge  of  snch  person,  be  presented  to  him ;  and  such  consent 
shall  be  filed  by  the  clerk,  provided  that  the  said  clerk  shall 
not  issue  a  license  authorizing  the  marriage  of  a  white  person 
with  a  negro,  mulatto,  or  Mongolian.  [In  effect  April  5, 
1880.] 

§  70.  Marriage  may  be  solemnized  b^  either  a  justice  of 
the  Supreme  Court,  judge  of  the  Superior  Conrt,  justice  of 
the  peace,  priest,  or  minister  of  the  gospel  of  any  denomina- 
tion,    rin  effect  April  5,  1880.] 

Penalty  for  tmlftimiimtfim  of  illegal  marriage.    Penal  Oode,  $  860. 

§  71.  No  particular  form  for  the  ceremony  of  marriage  is 
required,  but  the  parties  must  declare,  in  the  presence  of  the 
person  solemnizing  the  marriage,  that  they  take  each  other  as 
husband  and  wife. 

§  72.  The  person  solemnizing  a  marriage  must  first  require 
the  presentation  of  the  marriage  license ;  and  if  he  has  any 
reason  to  doubt  the  correctness  of  its  statement  of  facts,  he 
must  first  satisfy  himself  of  its  correctness,  and  for  that  pur- 
pose he  may  administer  oaths  and  examine  the  parties  and 
witnesses  in  like  manner  as  the  county  clerk  does  bcd^oi^  is- 
suing the  license.    [In  effect  July  1, 1874.] 

§  78.  The  person  solemnizing  a  marriage  must  make,  sign, 
and  indorse  upon,  or  attach  to,  the  license,  a  certificate,  show- 
ing: 

1.  The  fact,  time,  and  place  of  solemnization ;  and 

2.  The  names  and  places  of  residence  of  one  or  more  wit- 
aesses  to  the  ceremony,     [hi  effect  July  1, 1874.] 

Pmal^  for  fake  letnrn.    Penal  Code,  1 800. 

§  74.  He  must,  at  the  request  of,  and  for  either  party, 
make  a  certified  copy  of  the  license  and  certificate,  and  file 
Ihe  originals  with  the  county  recorder  within  thirty  days  after 
^e  marriage. 

ItoeoRler  must  record.    Polit.  Code,  $  P*^. 
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§  75.  Persons  married  without  the  solemnizatioii  provided 
for  in  section  70  mnst  jointly  make  a  declaration  of  marriage, 
luhstantially  showing : 

1.  The  names,  ages,  and  residences  of  the  parties ; 

2.  The  fact  of  marriage ; 

3.  The  time  of  marriage ; 

4.  That  the  marriage  has  not  been  solemnised. 

§  76.  If  no  record  of  the  solemnization  of  a  marriage  her» 
toft>re  contracted  be  known  to  exist,  the  parties  may  join  in  « 
written  declaration  of  such  marriage,  substantially  showing : 

1.  The  names,  ages,  and  residences  of  the  parties ; 

2.  The  fact  of  marriage ; 

3.  That  no  record  of  such  marriage  is  known  to  exist 
Such  declaration  must  be  subscribed  by  the  parties  and  at- 
tested by  at  least  three  witnesses.    [In  eHect  July  1, 1874.] 

See  Penal  Code,  f  800. 

§  77.  Declarations  of  marriage  must  be  acknowledged  and 
recorded  in  like  manner  as  grants  of  real  property. 
See  Folit.  Code,  $  4286. 

§  78.  If  either  party  to  any  marriage  denies  the  same,  or 
refuses  to  join  in  a  declaration  thereof,  the  other  may  proceed, 
by  action  in  the  Superior  Court,  to  have  the  yalidity  of  the 
marriage  determinea  and  declared.  [In  effect  February  15, 
1883.] 

§  79.  When  unmarried  persons,  not  minors,  have  been  liy- 
ing  together  as  man  and  wife,  they  may,  without  a  license,  be 
married  by  any  clergyman.  A  certificate  of  such  marriage 
mi^,  by  the  clergyman,  be  made  and  delivered  to  the  parties, 
and  recorded  upon  the  records  of  the  church  of  which  toe  elei* 
gyman  is  a  representative.  No  other  record  need  be  madsi 
iln  eflfect  February  6,  1878.] 


ARIIGLE  m. 

JUDICIAL  OBTBBMINATION  OV  TOID  MABBIAGXl. 

§  80.  Either  party  to  an  incestuous  or  void  marriage  maj 
Dfoceed  by  action  in  the  Superior  Courts  to  have  the  same  si 
tedared.    [In  effect  April  5,  1880.] 


If  MASRIAGX.  §§  82 

CHAPTBB  n. 
DIVOBOB. 

ABfiou  I.  NULUTT,  $§  82-86. 

II.  DissoLonos,  $§  90-107. 

in    GAUSSS  fob  bRVnXQ  I>ITOBOI,  If  111-130. 

lY  OnmtAL  Fmyisions,  $$  186-148 

ARTICLE  I. 

NULLITY. 

iaonwn  82  Gmm  where  marriage  may  be  annulled. 

88.  Action  to  obtain  decree  of  nolli^  in  certain  eatee,  whoi  and 

by  whom  commenced. 
84.  Children  of  annulled  marriage 
86.  Custody  of  children. 
86.  Effect  of  judgment  of  nullity. 

§  82.  A  marriage  may  be  annulled  for  any  of  the  following 
causes,  existing  at  the  time  of  the  marriage : 

1 .  That  the  party  in  whose  behalf  it  is  sought  to  have  the 
marriage  annulled  was  under  the  age  of  le^  consent,  and 
BQch  marriage  was  contracted  without  the  consent  of  his  or 
her  parents  or  guardian,  or  person  having  charge  of  him  or 
her ;  unless,  after  attaining  the  age  ol  consent,  such  pait^  for 
any  time  ireely  cohabited  with  the  other  as  husband  or  wife ; 

2.  That  the  former  husband  or  wife  of  either  party  was  liv- 
ing, and  the  marriage  with  such  former  husband  or  wife  was 
then  In  force ;  . 

3.  That  either  party  was  of  unsound  mind,  unless  such 
party,  after  coming  to  reason,  freely  cohabit  with  the  other  u 
nnaliand  or  wife ; 

4.  That  the  consent  of  either  party  was  obtained  by  fraud, 
unless  such  voxtr  afterward,  with  f idl  knowlege  of  tne  fects 
kvnstituting  the  fraud,  freely  cohabited  with  the  other  as  hus* 
band  or  wife ; 

5.  That  the  consent  of  either  party  was  obtained  by  force, 
unless  such  party  afterwards  freely  cohabited  with  the  other  as 
husband  or  wife ; 

6.  That  either  partj^  was,  at  the  time  of  marriage,  physicaUy 
Incapable  of  entering  into  the  married  state,  and  sucn  incapao 
^y  oontinuoB,  and  appears  to  be  incurable     [In  effect  July  1 

874.1 
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§  83.  An  action  to  obtain  a  decree  of  nnllitv  of  marriag« 
for  causes  mentioned  in  the  preceding  section,  must  be  com- 
menced within  the  periods  and  by  the  parties  as  follows : 

1.  For  causes  mentioned  in  subdiyieion  one :  by  the  party  to 
the  marriage  who  was  married  under  the  age  of  legal  consent, 
within  four  years  after  arriving  at  the  age  of  consent ;  or  by 
a  parent,  guardian,  or  other  person  having  charge  of  such 
non-aged  male  or  female,  at  any  time  before  such  married 
miuDr  has  arrived  at  the  age  of  legal  consent ; 

2.  For  caases  mentioned  in  sub£ vision  two :  by  either  party 
during  the  life  of  the  other,  or  by  such  former  husband  or 
wife; 

3.  For  causes  mentioned  in  subdivision  three :  by  the  part? 
injured,  or  relative  or  guardian  of  the  party  of  unsound  mind, 
at  any  time  before  the  death  of  either  party ; 

4.  For  causes  mentioned  in  subdivision  four :  by  the  party 
injured,  within  four  years  after  the  discovery  of  the  facts  con- 
stituting the  fraud ; 

5.  For  causes  mentioned  in  subdivision  five  :  by  the  injured 
party,  within  four  years  after  the  marriage; 

6.  For  causes  mentioned  in  subdivision  six :  by  the  injured 
party,  within  four  years  after  the  marriage.  [In  efiect  July 
I,  1874.] 

§  84.  Where  a  marriage  is  annulled  on  the  ground  that  a 
former  husband  or  wife  was  living,  or  on  the  ground  of  in- 
sanity,  children  begotten  before  the  judgment  are  legitimate, 
and  succeed  to  the  estate  of  both  parents. 

§  85.  The  court  must  award  the  custody  of  the  children  of 
a  marriage  annulled  on  the  ground  of  fraud  or  force  to  the 
innocent  parent,  and  may  also  provide  for  their  education  and 
maintenance  out  of  the  property  of  the  guilty  party. 

§  86.  A  judgment  of  nullity  of  manria^  rendejred  is  conclu 
live  only  as  against  the  parties  to  the  action  and  those  claim 
vg  under  them. 


ARTICLE  n. 

DIB60LUTI0K  OF  MARRIAam 

liCTlON  90.  Marriage,  how  dissolved 

91.  Divorcet  what. 

92.  Causes  for  divorce. 


Saonov  99.  Adultery  d«AMd. 

94.  £ztTein«  cruelty,  what. 
96.  Desertion,  what. 

96.  Desertion,  how  manifosted. 

97.  In  case  of  Btrata«em  or  fraud,  who  oonantte  detertton. 

118.  In  case  of  cruelty,  where  <ne  party  leares  the  otiier,  mk: 

commits  desertion. 
99.  Separation  by  consent  not  desertion. 

100.  Separation  and  intent  to  deeert  not  always  ooiBcident. 

101.  Consent  to  separate  rcTocable. 

102.  Desertioa,  bow  cured.    Effect  of  refusing  condonation. 

103.  ^Vife  mu8t  abide  by  husband's  selectiim  of  home,  or  it  If 

desertion  on  her  part. 

104.  If  the  place  is  unfit,  and  wife  refuMS  to  conform,  it  fa  de- 

sertion by  the  husband. 
106.  Wilful  neglect,  what. 

106.  Habitual  iatemperance,  what. 

107.  Ilabitual  intemperance  for  one  year. 

§  90.  Marriage  is  dissolved  only : 

1 .  By  the  death  of  one  of  the  parties ;  or, 

2.  liy  the  judgment  of  a  court  of  competent  jurisdiction  d»- 
ereeing  a  divorce  of  the  parties.    [In  eflfect  July  1, 1874.] 

§  91.  The  eifect  of  a  judgment  decreeing  a  divorce  k  to 
restore  the  parties  to  the  state  of  unmarried  persons  |In 
eifect  July  1,  1874.] 

§  92.  Divorces  may  be  granted  for  amy  of  the  foUofriag 

causes: 

1.  Adnltery; 

S.  Extreme  cruelty ; 

3.  Wilful  desertion ; 

4.  Wilful  neglect ; 

5.  Habitual  intemperance ; 

%.  Conviction  d  felony.    [In  effect  July  1, 1874.] 

5lCkl.644. 

I  93.  Adnltery  is  the  voluntary  sexual  intercourse  of  a  mar* 
ried  person  with  a  person  other  than  the  offender's  husband 
or  wife. 

Open  and  notorious  adultery  Is  puUhed  by  Aot  of  May  16, 1873. 

§  94.  Extreme  cruelty  is  the  infliction  of  grievous  bodily  in- 
<nry  or  grievous  mental  sulRving  npon  the  other  by  one  piut^ 
to  the  Hkarriage. 

I  96.  Wilful  desertion  is  the  voluntary  separation  of  one  of 
Ibe  married  parties  fix>m  the  other  with  intent  to  desert. 
61  Oal.  6i4. 
i  96.  Persistent  refosal  to  have  reasonable  matrimonial  Itif 
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tercoune  as  husband  and  wife,  when  health  or  physical  condi* 
kion  dou0  not  make  such  refasal  reasonably  necessary,  or  the 
refasal  of  either  party  to  dwell  in  the  same  house  with  the 
other  party,  when  there  is  no  just  cause  for  such  refusal,  is 
desertion. 

§  97.  When  one  party  is  induced,  by  the  stratagem  or  fraud 
of  the  other  party,  to  leave  the  family  dwelling-place,  or  to  be 
absent,  and  during  such  absence  the  offending  party  departs 
with  intent  to  desert  the  other,  it  is  desertion  by  the  paity 
committing  the  stratagem  or  fraud,  and  not  by  the  other. 

§  98.  Departure  or  absence  of  one  party  from  the  fkmily 
dwelling-place,  caused  by  cruelty  or  threats  of  bodily  harm, 
from  which  danger  woula  be  reasonably  appreliended  from  the 
other,  is  not  desertion  by  the  absent  party,  but  it  is  desertion 
by  the  other  party. 

§  99.  Separation  by  consent  with  or  \vithout  the  under- 
standing that  one  of  the  parties  will  apply  for  a  divorce,  is 
not  desertion. 

§  100.  Absence  or  separation,  proper  in  itself,  becomes 
desertion  whenever  the  intent  to  desert  is  fixed  during  such 
absence  or  separation.     [In  effect  July  1,  1874.] 

§  101.  Consent  to  a  separation  is  a  revocable  act,  and  if 
one  of  the  parties  afterwaras,  in  good  faith,  seeks  a  reconcilia- 
tion and  restoration,  but  the  other  refuses  it,  such  refusal  is 
deseition. 

§  102.  If  one  party  deserts  the  other,  and  before  the  expi- 
ration of  the  statutory  period  reouired  to  make  the  desertion  a 
cause  of  divorce,  returns  and  oners  in  good  faith  to  fulfil  the 
marriage  contract,  and  solicits  condonation,  the  desertion  ii 
eared.  If  the  other  paity  refuse  such  offer  and  condonation, 
the  refusal  shall  be  deemed  and  treated  as  desertion  bv  such 
party  from  the  time  of  refusal.    [In  effect  July  1,  1874.J 

§  103.  The  hutiband  may  choose  any  reasonable  place  or 
mode  of  living,  and  if  the  wife  does  not  conform  thereto,  it  i^ 
lesertion. 

§  104.  If  the  place  or  mode  of  living  selected  by  the  bun 
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band  is  unreasonable  and  grossly  unfit,  and  the  wife  does  not 
conform  thereto,  it  is  desertion  on  the  part  of  the  hus^ud 
from  the  time  her  reasonable  objections  are  made  known  to 
him. 

§  105.  Wilful  neglect  is  the  neglect  of  the  husband  to  pro- 
vide for  his  wife  the  common  necessaries  of  life,  he  haying  tha 
ability  to  do  so ;  or  it  is  the  failure  to  do  so  by  reason  of  idle- 
aess,  profligacy,  or  dissipation. 

51  Cal.  544. 

§  106.  Habitual  intemperance  is  that  degree  of  intempor* 
nnce  from  the  use  of  intoxicating  drinks  which  disqualifies  the 
person  a  great  portion  of  the  time  from  properly  attending  o 
business,  or  which  would  reasonably  inflict  a  course  of  greAt 
mental  anguish  upon  the  innocent  party. 

§  107*  Wilful  desertion,  wilful  neglect,  or  habitual  intem- 
perance must  continue  for  one  year  before  either  is  a  ground 
ror  divorce. 

ARTICLE  III. 

CAUSES  FOR  DENTING  DITORCS. 

klbrioir  111.  Divorces  denied,  on  showing  what. 

112.  Connivance,  wliat. 

113.  Corrupt  consent,  how  manifested. 

114.  Collusion,  what. 

115.  Condonation,  what. 

116.  Requisites  to  condonation. 

117.  Condonation  implies  what. 

118.  Evidence  of  condonation. 

119.  Condonation,  when  operates  to  bar  divoroe. 

120.  Concealment  of  facts  in  certain  cams  makes  soiidoBttttQe 

void. 

121.  Condonation,  how  revoked. 

122.  Becrimination,  what. 

128.  Condonation  in  a  recriminatory  defence  a  bar  to  Stteh  d^ 
fence,  when. 

124.  Divorces  denied,  when. 

125.  Lapse  of  time  establishes  certain  presumptions. 

126.  Presumptions  may  be  rebutted. 

127.  Limitation  of  time. 

128.  Divorces  granted,  when. 

129.  Proof  of  actual  residence  required.    Presumptions  do  nsi 

apply. 
180.  IHToroe  not  to  be  granted  by  default,  Sto, 

I  1 11.  Divorces  must  be  denied  upon  showing  -  , 

\.  ('onnivance ;  oj 
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S.  CoUasioD ;  or, 

5.  Condonation;  or, 
4.  Recrimination;  or; 

6.  Limitation  and  lapse  of  time. 

§  112.  Connivance  is  the  corrupt  consent  of  one  party  to 
the  commission  of  the  acts  of  the  other,  constituting  the  canst 
>f  divorce. 

§  113.  Corrupt  consent  is  manifested  by  passive  permit* 
lion,  iftrith  intent  to  connive  at  or  actively  procure  the  com- 
nission  of  the  acts  complained  of. 

§  114.  Collusion  is  an  agreement  between  husband  and 
mfe  that  one  of  them  shall  commit,  or  appear  to  have  com> 
mitted,  or  to  be  represented  in  court  as  having  committed, 
acts  constituting  a  cause  of  divorce,  for  the  purpose  of  eiui> 
bling  the  other  to  obtain  a  divorce. 

§  116.  Condonation  is  the  conditional  forgiveness  of  a 
matrimonial  offence  constituting  a  cause  of  divorce. 

§  116.  The  following  requirements  are  necessary  to  coi% 
donation : 

1.  A  knowledge  on  the  part  of  the  condoner  of  the  facta 
constituting  the  cause  of  divorce ; 

2.  Reconciliation  and  remission  of  the  offence  by  the  in- 
jured party ; 

3.  Restoration  of  the  offending  party  to  all  marital  rights. 

• 

§  117.  Condonation  implies  a  condition  subsequent ;  that 
the  forgiving  paity  must  be  treated  with  conjugal  kindness. 

S  1 18.  Where  the  cause  of  divorce  consists  of  a  course  of 
offensive  conduct,  or  arises,  in  cases  of  cruelty,  from  successive 
acts  of  ill-treatment  which  may,  aggregately,  constitute  the 
offence,  cohabitation,  or  passive  endurance,  or  conjugal  kind 
ness,  shall  not  be  evidence  of  condonation  of  any  of  the  acts 
constituting  such  cause,  unless  accompanied  by  an  express 
fgreement  to  condone.     [In  effect  July  1,  1874.] 

§  119»  In  cases  mentioned  in  the  last  section,  condonatiot 
lan^  mad.*)  only  after  the  cause  of  divorce  has  become  com 
^te,  af  to  the  acts  complained  of.    [In  effect  July  1, 1874.] 


J 
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f  120.  A  fraudulent  coBeejklmeBt  by  the  condonee  of  facta 
eonstituting  a  different  cause  of  divorce  from  the  one  eoDi- 
doned,  and  existing  at  the  time  of  condonation,  avoids  such 
eondonation. 

I  121.  Condonation  is  revoked,  and  the  original  cause  a 
iiyorce  revived : 

1.  When  the  condonee  commits  acts  constituting  a  like  or 
other  cause  of  divorce  ;  or, 

2.  When  the  condonee  is  guilty  of  great  conjugal  unkind 
ness,  not  amounting  to  a  cause  of  divorce,  but  sufficiently 
habitual  and  gross  to  show  that  the  conditions  of  condonation 
had  not  been  accepted  in  good  iaith,  or  not  fulfilled. 

§  122.  Kecrimination  is  a  showing  by  the  defendant  of 
any  cause  of  divorce  against  the  plaintiff,  m  bar  of  the  plain 
ti£rs  cause  of  divorce. 

§  123.  Condonation  of  a  cause  of  divorce,  shown  in  the 
answer  as  a  recriminatory  defence,  is  a  bar  to  such  defence, 
unless  the  condonation  be  revoked,  as  provided  in  section  one 
hundred  and  twenty-one,  or  two  years  have  elapsed  after  the 
^condonation,  and  before  the  accruing  or  comj^letion  of  the 
cause  of  divorce  against  which  the  recrimination  is  shown 
[In  effect  July  1, 1874.] 

§  124.  A  divorce  must  be  denied : 

1.  When  the  cause  is  adultery,  and  the  action  is  not  com- 
menced within  two  years  after  the  commission  of  the  act  of 
adultery,  or  after  its  discovery  by  the  injured  party  ;  or, 

2.  'VHien  the  cause  is  conviction  of  felony,  and  the  action 
is  not  commenced  before  the  expiration  of  two  years  after  a 
pardon,  or  the  termination  of  the  period  of  sentence ; 

3.  In  all  other  cases  when  there  is  an  uni-easonable  lapse  of 
iime  before  the  commencement  of  the  action.  [In  effect  July 
\,  1874.] 

§  126.  Unreasonable  lapse  of  time  is  such  a  delay  in  com- 
t  encing  the  action  as  establishes  the  presumption  that  there 
has  been  connivance,  collusion,  or  condonation  of  the  offence, 
or  full  acquiescence  in  the  same,  with  intent  to  continue  the 
marriage  relation,  notwithstanding  the  commission  of  such 
•ffence. 

)  126.  The  presumptiona  arising  from  lapse  of  time  may 
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be  rebutted  by  showing  reasonable  grounds  for  the  delay  in 
commen  ;ing  the  action. 

§  127.  There  are  no  limitations  of  time  fbt  commencing 
actions  for  divorce,  except  such  as  are  contained  In  sectioi 
124. 

§  128.  A  divorce  must  not  be  granted  unless  the  plain* ifl 
has  been  a  resident  of  the  State  for  six  months  next  preceding 
the  commencement  of  the  action. 

§  129.  In  actions  for  divorce  the  presumption  of  laNV,  that 
the  domicile  of  the  husband  is  the  domicile  of  the  wife,  does 
not  apply.  After  separation,  each  may  have  a  separate  domi- 
cile, depending  for  proof  upon  actual  residence,  and  not  upon 
legal  presumptions.  • 

§  130.  No  divorce  can  be  granted  upon  the  default  of  the 
defendant,  or  npon  the  uncorroborated  statement,  admission, 
or  testimony  of  the  parties,  or  upon  any  statement  or  finding 
of  fact  made  by  a  referee ;  but  the  court  must,  in  addition  to 
any  statement  or  finding  of  the  referee,  require  proof  of  the 
&cta  alleged,  and  such  proof,  if  not  taken  before  the  oonrt, . 
must  be  upon  written  questioLs  and  answers.  [In  effect  Jviij 
I,  1874.]    49  Cal.  W. 

ARTICLE  IV. 

GRNEKAL  PROVISIOMS. 

Iidjnoir  186.  Relief  may  be  adjudged,  where  separation  is  denied. 

187.  Expense  of  action,  alimony. 

188.  Orders  respecting  custody  of  children. 

189.  Support  of   wife  and  children   on  divorce  or  aeparati«i 

granted  to  wife. 

140.  Security  for  maintenance  and  alimony. 

141.  Court  shall  reftort  to  what,  in  executing  certain  sections. 

142.  If  wife  has  sufficient  support,  court  may  withhold  allowance. 
148.  Community  and  separate  property  may  be  subjected  to  fup^ 

port  and  educate  children. 
144.  Legitimacy  of  issue. 
146.  Same. 

146.  Disposition  of  community  property  on  divorce. 

147.  How  disposed  of  when  divorce  rendered  on  adultery. 

148.  Sash  an  action  subject  to  revision  on  appeal. 

§  136.  Though  judgment  of  divorce  is  denied,  the  court 
feiay,  in  an  action  for  divorce,  provide  for  the  maintenanoi 
9t'  the  wife  and  her  children,  or  any  of  them,  by  the  hii» 
band. 


17  MARRIAOB.  §§  137-142 

§  137.  While  an  action  for  divorce  is  pending  the  court 
may,  in  its  discretion,  require  the  husband  to  pay  as  alimony 
any  money  necessary  to  enable  the  wife  to  support  herself  or 
her  children,  or  to  prosecute  or  defend  the  action.  When  the 
husband  wilfully  deserts  the  wife,  she  may,  without  applying 
for  a  divorce,  maintain  in  the  Superior  Court  an  action  against 
him  for  permanent  suppoit  and  maintenance  of  herself  or  of 
herself  and  children.  During  the  pendency  of  such  action  the 
court  may,  in  its  discretion,  require  the  husband  to  pay  as  ali- 
mony any  money  necessary  for  the  prosecution  of  the  action 
and  for  support  and  maintenance,  and  executions  may  issue 
therefor  in  the  discretion  of  the  court.  The  final  judgment  in 
such  action  may  be  enforced  by  the  court  by  such  order  or 
orders  as  in  its  discretion  it  may  from  time  to  time  deem  nec- 
essary, and  such  order  or  orders  may  be  varied,  altered,  or 
revoked  at  the  discretion  of  the  court.  [In  effect  April  5, 
1880.] 

65  Oal.  826. 

§  138.  In  an  action  for  divorce  the  court  may,  before  or 
after  judgment,  give  such  direction  for  the  custody,  care,  and 
education  of  the  children  of  the  marriage  as  may  seem  nec- 
essary or  proper,  and  may  at  any  time  vacate  or  modify  th« 
■ame. 

f  139.  Where  a  divorce  is  granted  for  an  offence  of  the 

husband,  the  court  may  compel  him  to  providb  for  the  main- 
tenance of  the  children  of  the  marriage,  and  to  make  such 
suitable  allowance  to  the  wife  for  her  support,  during  her  life, 
or  for  a  shorter  period,  as  the  court  may  deem  just,  having 
regard  to  the  circumstances  of  the  parties  respectively  ;  and 
the  court  may,  from  time  to  time,  modify  its  orders  in  these 
respects. 

62  Csl.  884. 

§  140.  The  court  may  require  the  husband  to  give  reason- 
Iiblo  security  for  providing  maintenance  or  making  any  pay- 
ments required  under  the  provisions  of  this  chapter,  and  may 
enforce  the  same  by  the  appointment  of  a  receiver,  or  by  any 
other  remedy  applicable  to  the  case. 

§  141.  In  executing  the  five  preceding  sections  the  court 
nnst  resort : 
V,  To  the  commimity  property    then, 
%  To  the  separate  property  of  the  husband. 

§  142.  When  the  wife  has  either  a  separate  estate,  of 
•lere  is  community  property  sufficient  to  yive  her  alimony 
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or  a  proper  support,  the  court,  in  its  discretton,  may  withhold 
%nj  -Jlowance  to  her  out  of  the  separate  property  of  the  hofi' 
baud. 

§  143.  The  community  property  and  the  separate  property 
may.  be  subjected  to  the  support  and  education  of  the  chihlren 
hi  such  proportions  as  the  court  deems  just. 

§  144.  When  a  diToroe  is  granted  for  the  adultery  of  thu 
husband,  the  le^ptimacy  of  children  of  the  marriage  begottea 
of  the  wife  before  the  commencement  of  the  action  is  not 
iifiected. 

§  146.  When  a  diTorce  is  granted  for  the  adultery  of  the 
wife,  the  legitimacy  of  children  begotten  of  her  before  the 
eommission  of  the  adultery  is  not  affected ;  but  the  legitimacy 
of  other  children  of  the  wife  may  be  determined  by  the  court, 
upon  the  evidence  in  the  case. 

§  146.  In  case  of  the  dissolution  of  the  marriage  by  the 
decree  of  a  court  of  competent  jurisdiction,  the  community 
property  and  the  homestej^d  shall  be  assigned  as  follows : 

1.  K  the  decree  be  rendered  on  the  ground  of  adultery  or 
extreme  cruelty,  the  community  property  shall  be  assigned  to 
the  respective  parties  in  such  proportions  as  the  court,  from 
»&  the  fiicts  of  the  case,  and  the  condition  of  the  parties  may 
ieen  just. 

2.  £f  the  decree  be  rendered  on  any  other  ground  than  that 
ol  adultery  or  extreme  cruelty,  the  community  property  shall 
be  equally  divided  between  the  parties. 

3.  If  a  homestead  has  been  selected  irom  the  communitj 
property,  it  may  be  assigned  to  the  innocent  party,  either 
absolutely,  or  for  a  limited  period,  subject,  in  the  latter  case, 
to  the  future  disposition  of  the  court,  or  it  may,  in  the  discre- 
tion of  the  court,  be  divided,  or  be  sold  and  the  proceedi 
divided. 

4.  If  a  homestead  has  been  selected  from  the  separate  prop- 
erty of  either,  it  shall  be  assigned  to  the  former  owner  of  such 
property,  subject  to  the  power  of  the  court  to  assign  it  for  a 
umited  period  to  the  Innocent  party.    [In  effect  July  I,  1874.] 

47  Gal.  140. 

§  147.  The  court,  in  rendering:  a  decree  of  divorce,  most 
oake  such  order  for  the  disposition  of  the  commnnity  prop< 
•rty,  and  of  the  homestead,  as  in  this  chapter  provided,  and 
irheoever  necessary  for  that  purpose,  may  order  a  partition  o* 
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Mle  of  the  property  and  a  division  or  other  disposition  of  the 
proceeds,    [in  effect  July  1,  1874.] 
47Gal.U7. 

§  148.  The  disposition  of  the  commtinity  property",  and 
of  the  homestead,  as  above  provided,  is  subject  to  I'evision  on 
appeal  in  all  particulars,  including  those  which  are  stated  tn 
be  in  the  discretion  of  the  court.    [In  effect  July  1,  1874.] 

CHAPTER  in. 

HUSBAND  AND  WIFB 

lionos  166   Mutual  obligations  of  husband  and  wife. 
166.  Rights  of  husband,  as  head  of  family. 

157.  In  other  respects  their  interests  separate. 
168.  Husband  and  wife  may  make  contracts. 

158.  How  far  may  impair  their  l^al  obligatiooA. 

160.  Consideration  for  agreement  of  separation. 

161.  May  be  joint  tenants,  <&c. 

162.  Separate  property  of  the  wife. 

163.  Separate  property  of  the  husband. 

164.  Community  property. 

165.  Inventory  of  separate  property  of  wife. 

166.  Filing  inventory  notice  of  wife's  title. 

167.  Wife  not  competent  to  contract  for  payment  of  money. 

168.  Earnings  of  wife  not  liable  for  debts  of  husband. 

109.  Earnings  of  wife,  when  living  separate,  separate  propnr^. 

170.  Liability  for  debte  of  wife  contracted  before  marriage. 

171.  Wife's  property  not  liable  for  debts  of  the  husband,  but  B» 

ble  for  her  own  debts. 

172.  Power  of  the  husband  over  community  property. 
178.  Courtesy  and  dower  not  allowed. 

174.  Support  of  wife. 

175.  Husband  not  liable  when  abandoned  by  wife. 

176.  When  wife  must  support  husband. 

177.  Bights  of  husband  and  wife  governed  by  what. 

178.  Muriage  settlement  contracts,  how  executed. 

179.  To  be  aclcnowledged  and  recorded. 
120,  Effect  of  recording. 

181.  Minors  may  make  marriage  settlements. 

I  166,  Husband  and  wife  contract  towards  each  oth^obli* 
|md<Hi8  of  mutual  respect,  fidelity,  and  support. 

\  156.  The  husband  is  the  head  of  the  family.  He  mar 
ihtoee  any  reasonable  place  or  mode  of  living,  and  the  win 
IBUBt  conform  thereto. 

I  167.  Neither  husband  nor  wife  Jias  any  interest  in  the 
property  of  the  otlier,  but  neither  can  be  excladed  from  the 
'dwcUinf^ 
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§  168.  Either  husband  or  wife  may  eiiter  into  any  engage- 
ment or  transaction  with  the  other,  or  with  any  other  person, 
respecting  property,  which  either  might  if  an  married ;  subject, 
in  transactions  between  themselves,  to  the  general  rules  wnich 
control  the  actions  of  persons  occiipying  confidential  relations 
with  each  other,  as  defined  bv  the  Title  on  Trnsts. 

52  Gal.  336 ;  63  Cal.  469 ;  64  Cal.  178 ;  66  Cal.  16,  62,  68. 

§  169.  A  husband  and  wife  cannot,  by  any  contract  with 
each  other,  alter  their  legal  relations,  except  as  to  property, 
and  except  that  they  may  agree,  in  writing,  to  an  immediate 
separation,  and  may  make  provision  for  the  support  of  either 
or  them  and  of  their  children  during  such  separation.  [In 
effect  July  1,  1874.] 

§  160.  The  mutual  consent  of  the  parties  is  a  sufficient  cou- 
nderation  for  such  an  agreement  as  is  mentioned  in  the  laal 
section. 

§  161.  A  husband  and  wife  may  hold  property  as  joint  ten 
ants,  tenants  in  common,  or  as  community  propertv. 

63  Cal.  469. 

§  162.  All  property  of  the  wife,  owned  by  her  before  mar* 
riage,  and  that  acquired  afterwards  by  gift,  bequest,  devise,  or 
descent,  with  the  rents,  issues,  and  profits  thereof,  is  her  sepa- 
rate property.  The  wife  may,  without  the  consent  of  her  hiis> 
band,  convey  her  separate  property. 

63  Cal.  468;  66  Cal.  66. 

§  163.  All  property  owned  by  the  husband  before  marriage, 
and  that  acquired  afterwards  by  gift,  bequest,  devise,  or  de- 
scent, with  the  rents,  issues,  and  profits  thereof,  is  his  separate 
^property. 
'^^'^f       67  Cal.  257,  320. 
/^;.  ft^     §  164.  All  other  property  acquired  after  marriage,  by  eithei 

..^^  ufx  husband  or  wife,  or  both,  is  communiiv  propertv. 
/»7/-^3      67  Cal.  820.  .   t    f      . 

§  166.  A  full  and  complete  inventory  of  the  separate  per- 
sonal property  of  the  wife  may  be  made  ou(  and  signed  by 
her,  acknowledged  or  proved  in  the  manner  required  by  law 
Cor  the  acknowledgment  or  proof  of  a  ^rant  of  real  property 
by  an  unmarried  woman,  and  recorded  in  the  oflice  of  the  re* 
torder  of  the  county  in  which  the  parties  reside. 

f  166.  The  filing  of  the  inventory  in  the  recorder's  office  It 
notice  and  prima  facie  evidence  of  the  title  of  the  wife.  IIm 
eflect  July  1.  1874.] 
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§  167.  The  property  of  the  community  is  not  liable  for  the 
contracts  of  the  wife,  made  after  marriage,  unless  secured  by 
a  pledge  or  mortgage  thereof  executed  by  the  husband.  [In 
effect  July  1,  1874] 

64  Cal.  178. 

§  168.  The  earnings  of  the  wife  are  not  liable  for  the  debta 
of  the  husband. 
68  Cal.  469. 

§  169.  The  earning  and  accumulations  of  the  wife,  and  of 
her  minor  children  living  >vith  her  or  in  her  custody,  while  she 
is  living  separate  from  her  husband,  are  the  separate  property 
of,  the  wife. 

68  Cal.  469. 

§  1 70.  The  separate  property  of  the  husband  is  not  liable 
for  the  debts  of  the  wife  contracted  before  the  marriage. 

§  171.  The  separate  property  of  the  wife  is  not  liable  for 
the  debts  of  her  husband,  but  is  liable  for  her  own  debts,  con 
tracted  before  or  after  marriage. 

§  172.  The  husband  has  the  management  and  control  of/ff/-*^^r 
the  community  property,  with  the  like  absolute  power  of  di»-/^*./_^  .^  j- 
position  (other  than  testamentary)  as  he  has  of  his  separate 
estate. 
68  Cal.  116. 

§  173.  Ko  estate  is  allowed  the  husband  as  tenant  by  cour- 
tesy upon  the  death  of  his  wife,  nor  is  any  estate  in  dower 
allotted  to  the  wife  upon  the  death  of  her  husband. 

§  1 74.  If  the  husband  neglect  to  make  adequate  proyisioB 
for  the  support  of  his  wife,  except  in  the  cases  mentioned  in 
the  next  section,  any  other  person  may,  in  good  faith,  supply 
her  with  articles  necessary  for  her  support,  and  recover  the 
reasonable  value  thereof  from  the  husband.  [In  effect  JuU'  1, 
1874.] 

§  176.  A  husband  abandoned  hy  his  wife  is  not  liable  for 
her  support  until  she  offers  to  return,  unless  she  was  justified, 
b^  his  misconduct,  in  abandoning  him ;  nor  is  he  liable  for  her 
lunport  when  she  is  living  separate  from  him,  by  agreement, 
tnless  such  support  is  stipulated  in  the  agreement.  [In  effect 
•uly  1, 1874.] 

64  Cal.  897. 

I  176.  The  vrife  must  support  tne  husband,  when  he  haa 
lot  deserted  he^,  oat  of  ber  separate  property,  when  he  has  no 
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Aoparatc  propeity,  ami  there  is  no  cominunitjr  property,  and 
he  is  unable,  fzom  infirmity,  to  support  himself.  [In  eficct 
July  1,  1874.J 

§  177.  The  property  rights  of  husband  and  wife  are  gar 
emed  b^  this  chapter,  unless  there  is  a  marriage  settlement 
eontaimng  stipulations  contrary  thereto. 

I  1 78.  AH  contracts  for  marriage  settlements  must  re  in 
irnting,  and  executed  and  acknowledged  or  proved  in  like 
manner  as  a  grant  of  land  is  required  to  be  executed  and 
acknowledged  or  proved. 

§  179.  When  such  contract  is  acknowledged  or  proved,  it 
must  be  recorded  in  the  office  of  the  recorder  of  every  county 
in  which  any  i-eal  estate  may  be  situated  which  is  granted  or 
affected  by  such  contract. 

BAOorder  must  record.   Pol.  Code,  §  4235 

§  180.  The  recording  or  non-recording  of  such  contract  has 
a  like  effect  as  the  recording  or  non-i'ecording  of  a  giuat  ol 
real  property. 

§  181.  A  minor  capable  of  contracting  marriage  may  mak« 
a  valid  marriage  settlement. 

Married  wooieii  maj  become  sole  traders,  Ac.  Code  Civ.  Pro«  9  ISU" 
182L 


TITLE  II. 

PARENT  AND  CHILD. 

Chapter  I.  By  Birth,  §§  193-215. 

II.  Bt  ADomioN,  §§  221-230. 


CHAPTER  I. 
CHILDREN  BY  BIRTH. 

196.  Legifcimaoy  of  children  bom  In  welloek. 

194.  Legitimacy  of  children  born  out  of  wedlock 

196.  Who  may  dispute  (he  legitimacy  of  a  -^hiid 

196.  Obligation  of  parenta  for  the  eupport  ani  Mneatlett  fd 

101.  Outtodyollesltlaaloehlld 
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MMOTkM  iBS.  IlTisband  and  wife  llying  seiMurate,  neither  to  hare  superior 
right  to  custody  of  children. 
190.  When  husband  or  wife  may  bring  action  for  the  ezclndre 
control  of  children.    Decree  in  such  cases. 

200.  Custody  of  an  illegitimate  child. 

201.  Allowance  to  parent. 

202.  Parent  cannot  control  the  property  of  child. 
206   Remedy  for  parental  abuse. 

204.  When  parental  authority  ceases. 

205.  Remedy  when  a  parent  dies  without  proTiding  for  the  vap- 

port  of  his  child. 

206.  Reciprocal  duties  of  parents  and  children  in  maintaining 

each  other. 
907.  When  a  parent  is  liable  for  necessaries  supplied  to  a  child' 

208.  When  a  parent  is  not  liable  for  support  furnished  his  child 

209.  Husband  not  bound  for  the  support  of  his  wife's  children 

by  a  former  marriage. 

210.  Compensation  and  support  of  adult  child. 

211.  Parent  may  relinquish  services  and  custody  of  child 

212.  Wages  of  minors. 

218.  Right  of  parent  to  determine  the  residence  of  child. 

214.  Wife  in  certain  cases  may  obtain  custody  of  minor  ehO* 

dren. 

215.  Child  legitimized  by  marriage  of  parents 

§  193.  All  children  bom  in  wedlock  are  presumed  to  Im 
lisgitimate. 

§  194.  All  children  of  a  woman  who  has  been  married, 
bom  within  ten  months  after  the  dissolution  of  the  marriage, 
are  presumed  to  be  legitimate  childi'en  of  that  marriage.  [lu 
effect  July  I,  1874.] 

§  195.  The  presumption  of  legitimacy  can  be  disputed 
only  by  t^e  husband  or  wife,  or  the  descendant  of  one  or  both 
of  them.  Illegitimacy,  in  such  case,  may  be  proved  like  any 
other  fact. 

§  196.  The  parent  entitled  to  the  custody  of  a  child  must 

five  him  support  and  education  suitable  to  his  circumstances, 
f  the  support  and  education  which  the  father  of  a  legitimate 
child  is  able  to  give  are  inadequate,  the  mother  must  assist 
Viim  to  the  extent  of  her  ability, 

§  197.  The  father  of  a  legitimate  unmarried  minor  child 
M  entitled  to  its  custody,  services,  and  earnings ;  but  he  can- 
not transfer  such  custody  or  services  to  any  other  person,  ex- 
tept  the  mother,  without  her  written  corjtent,  unless  she  has 
iesorted  him,  or  is  living  separate  Crom  him  by  agreement. 
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If  the  father  be  dead,  or  be  unable,  or  refuse  to  take  the  coa- 
tody,  or  has  abandoned  his  family,  the  mother  is  entitled 
thereto.     [In  effect  July  1,  1874.] 

§  198.  The  husband  and  father,  as  such,  has  no  rights 
luperior  to  those  of  the  wife  and  mother,  in  re«?ard  to  tlie  care, 
custody,  education,  and  control  of  the  children  of  the  mar- 
ringe,  while  such  husband  and  wife  live  separate  and  apart 
ttoui  each  other. 

§  199.  Without  application  for  a  divorce,  the  husband  ui 
the  wife  may  bring  an  nction  for  the  exclusive  control  of  the 
children  of  the  marriage ;  and  tlie  court  may,  during  the 
pendency  of  such  action,  or  at  the  final  hearing  thereof,  or  af- 
terwards, make  such  order  or  decree  in  regard  to  the  support, 
care,  custody,  education,  and  control  of  the  children  of^the 
marriage,  as  may  be  just,  and  in  accordance  with  the  natural 
rights  of  the  parents  and  the  l)est  interests  of  the  children,  and 
may  at  any  time  thereafter  amend,  vary,  or  modify  such  order 
or  decree,  hs  the  natural  rights  and  the  interests  of  the  par* 
ties,  including  the  children,  may  require. 

f  200.  The  mother  of  an  illegitimate  unmarried  minor  is 
entitled  to  its  custody,  services,  and  earnings. 

§  201.  The  proper  court  may  direct  an  allowance  to  be 
made  to  the  parent  of  a  child,  out  of  its  property,  for  its  past 
or  future  support  and  education,  on  such  conditions  as  may 
be  proper,  wnenever  such  direction  is  for  its  benefit. 

§  202.  The  parent,  as  such,  has  no  control  over  the  prop- 
erty of  the  child. 


§  203.  The  abuse  of  parental  authority  is  the  subject  of 
judicial  cognizance  in  a  civil  action  brought  by  the  child,  or 
by  its  relative  within  the  third  degree,  or  by  the  snpervison 
of  the  county  where  the  child  resides ;  and  when  the  abuse  ii 
established,  the  child  may  be  freed  from  the  dominion  of  thfl 
parent,  and  the  duty  of  support  and  education  enforced. 

OmiBsion  to  supply  a  child  with  necessaries  is  a  misdemeanor,  and  d» 
lortion  is  punished  by  imprisonment.    Penal  Code,  §§  270,  271. 

§  204.  The  authnrit,^  of  a  parent  ceases: 
1.  Upon  the  appointnieub/  by  a  court,  of  a  guardian  of  thf 
oerson  of  i  child; 
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2.  Upon  the  marriage  of  the  child ;  or 

3.  Upon  its  attaining  majority. 

§  ^05.  If  a  pnrent  chargeable  with  the  support  of*a  child 
dies,  leaving  it  chargeable  to  the  county,  and  leaving  an  estate 
sufficient  for  its  support,  the  supervisors  of  the  county  may 
eJaim  provision  for  its. support  from  the  parent's  estate  by 
civil  action,  and  for  this  purpose  may  have  the  same  remedies 
as  any  creditors  against  that  estate,  and  against  the  heirs^ 
devisees,  and  next  of  kin  of  the  parent. 

I  206.  It  is  the  duty  of  the  father,  the  mother,  and  the 
children  of  any  poor  person  who  is  unable  to  maintain  himseli 
by  work,  to  mamtain  such  person  to  the  extent  of  their  abil- 
itv.  The  promise  of  an  ndult  child  to  pay  for  necessaries  pre- 
viously furnished  to  such  parent  is  binding. 

§  207.  If  a  parent  neglects  to  provide  articles  necessary 
for  his  child  who  is  under  his  charge,  according  to  his  cir- 
cumstances, a  third  person  may  in  good  faith  supply  such  nec- 
essaries, and  recover  the  reasonable  value  thereof  from  the 
parent. 

§  208.  A  parent  is  not  bound  to  compensate  the  other  par 
ent,  or  a  relative,  for  the  vohintary  support  of  his  child,  with- 
out an  agreement  for  compensation,  nor  to  compensate  a 
stranger  for  the  support  of  a  child  who  has  abandoned  the 
parent  without  just  cause. 

§  209.  A  husband  is  not  boond  to  maintain  his  wife's  chil- 
dren by  a  former  husband  ;  but  if  he  receives  them  into  his 
family  and  sappoits  them,  it  is  presumed  that  he  does  so  as  a 
parent ;  and,  where  sucli  is  the  case,  they  are  not  liable  to  him 
for  their  suppoit,  nor  he  to  them  for  their  services. 

§  210.  "Where  a  child,  after  attaining  majority,  continue:^ 
to  serve  and  to  be  supported  by  the  parent,  neither  party  is 
entitled  to  compensation,  in  the  absence  of  an  agreement 
therefor. 

§  211.  The  parent,  whether  solvent  or  insolvent,  may  re- 
linquish to  the  child  the  right  of  controlling  him  and  receiv- 
ing his  earnings.  Abandonment  by  the  parent  is  presumptive 
**'iUcnce  of  such  relinquishment 


J 
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§  212.  The  wages  of  a  minor  employed  in  serHoe  mtkj  be 

|)ftid  to  him  until  the  parent  or  guardian  entitled  thereto  gives 
the  emnloyer  notice  that  he  claims  such  wages.  [In  fffect 
July  1,  1874.] 

§  213.'  A  parent  entitled  to  the  custody  of  a  child  has  a 
riglit  to  change  his  rciiidence,  subject  to  the  power  of  the 
fitO]yeT  court  to  restrain  a  removal  which  would  prejudice  the 
iglits  or  welfare  of  the  child. 

§  214.  When  a  husband  and  wife  live  in  a  state  of  sepa- 
ration, without  beinjij  divorced,  any  court  of  competent  juris- 
diction, u]jou  application  of  either,  if  an  inhabitant  of  this 
State,  may  inquire  into  the  custody  of  any  unmarried  minoi 
child  of  the  marriage,  and  may  award  the  custody  of  such  child 
to  either,  for  such  time  and  under  such  regulations  as  the  case 
may  require.  The  decision  of  the  court  must  be  guided  by 
the  rules  prescribed  in  section  246. 

See  Act  of  March  7, 1874,  Relative  to  Orphans  and  Abandoned  ChildEWi 
Appendix,  pp. 

§  216*  A  child  bom  before  wedlock  becomes  legitimate  by 
the  subsequent  marriage  of  its  parents.  [In  effiMt  July  1, 
1874.] 

Child  stealing  is  punished  by  §  278  of  the  Penal  Code,  and  abortion,  or 
■nbmittinff  to  attempted  abortion,  by  imprisonment  of  from  one  to  fiv* 
years,  §§  274,  276. 


CHAPTER  n. 
ADOPTION, 


BsonoN  221.  Child  may  be  adopttsl. 
222.  Who  may  adopt. 
228.  Consent  of  wife  necessary. 

224.  Consent  of  child's  parents. 

225.  Consent  of  child. 

226.  Proceedings  on  adoption. 

227.  Judge's  order. 

228.  Effect  of  adoption. 

229.  Effect  on  former  relations  of  ehilS. 
280.  Adoption  of  illegitimate  child. 

f  231.  Any  minor  child  may  be  adopted  by  any  adult  per 
Km,  in  the  cases  and  subject  to  the  rules  prescribed  in  this 
thauter. 


I 

J 
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§  222.  The  peiison  adopting  a  child  must  be  at  least  ten 
jreara  older  than  the  person  adopted.     [In  effect  July  1, 1874.] 

§  223.  A  married  man,  not  lawfully  separated  from  hia 
wife,  cannot  adopt  a  child  without  the  consent  of  his  wife; 
nor  can  a  married  woman,  not  thus  separated  from  her  bus* 
band,  without  his  consent,  provided  the  husband  or  wife,  not 
consenting,  is  capable  of  giving  such  consent.  [In  efl^t  July 
1, 1874.] 

§  224.  A  legitimate  child  cannot  be  adopted  without  the 
consent  of  its  parents,  if  living,  nor  an  illegitmiate  child  with- 
out the  consent  of  its  mother,  if  living,  except  that  consent  is 
not  necessary  from  a  father  or  mother  deprived  of  civil  rights, 
or  adjudged  guilty  of  adultery,  or  of  cruelty,  and  for  either 
cause  divorced,  or  adjndged  to  be  a  habitual  drunkard,  or  who 
has  been  judicially  deprived  of  the  custody  of  the  child  on 
account  of  cruelty  or  neglect. 

§  225.  The  consent  of  a  child,  if  over  the  age  of  twelve 
years,  is  necessary  to  its  adoption. 

§  226.  The  person  adopting  a  child,  and  the  child  adopted, 
and  the  other  persons,  if  within  or  residents  of  this  State, 
whose  consent  is  necessary,  must  appear  before  the  judge  of 
the  Superior  Court  of  the  county  where  the  person  adopting 
resides,  and  the  necessary  consent  must  thereupon  be  signed 
and  an  agreement  be  executed  by  the  person  adopting,  to  the 
effect  that  the  child  shall  be  adopted  and  treated  in  all  re- 
spects as  his  own  lawful  child  should  be  treated.  If  the  per- 
sons whose  consent  is  necessary  are  not  within  or  are  not  res- 
idents of  tliis  State,  then  their  written  consent,  duly  proved 
or  acknowledged,  according  to  sections  eleven  hundred  and 
eighty-two  and  eleven  hundred  and  eighty-three  of  this  Code, 
shall  be  filed  in  said  Superior  Court  at  the  time  of  the  appli- 
cation for  adoption.    [In  effect  April  5,  1880.] 

I  227.  The  judge  must  examine  all  persons  appearing 
before  him  pui-suant  to  the  last  section,  each  separately,  and 
f  satisHed  tnat  the  interests  of  the  child  will  be  promoted  by 
the  adoption,  he  must  make  an  order  declaring  that  the  child 
ihall  thenceforth  be  regarded  and  treated  in  all  respects  ai 
ibe  child  of  the  person  adopting. 
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I  228,  A  child,  when  adopted,  may  take  the  fiunily  name 
of  the  pei-son  adopting.  After  adoption,  the  two  shall  sastain 
towards  each  other  the  legal  relation  of  parent  and  chili,  and 
have  all  the  rights  and  be  subject  to  all  the  duties  of  thiLt  rela 
tion.     [In  effect  July  1,  1874.J 

§  229.  The  parents  of  an  adopted  child  are,  froni  th€ 
fcime  of  the  adoption,  relieved  of  all  parental  duties  towards, 
and  all  responsibility  for,  the  child  so  adopted,  and  have  no 
right  over  it. 

§  330.  The  father  of  an  illegitimate  child,  by  pablidy 
acknowledging  it  as  his  own,  receiving  it  as  such,  with  the 
consent  of  his  wife,  if  he  is  married,  into  his  family,  aud  oth- 
erwise treating  it  as  if  it  were  a  legitimate  child,  thereby 
Adopts  it  as  such ;  and  such  child  is  thereupon  deemed  foi 
all  purposes  legitimate  from  the  time  of  its  biith.  The  fore 
going  provisions  of  this  chapter  do  not  apply  to  i.ach  av 
adoption. 

62  Oal.  86. 


TITLE  III. 
GUARDIAN  AND  WARD. 

lamoir286.  Onardiui,  what. 

287.  Ward,  what. 

288.  Kinds  of  guardians. 

289.  General  guardian,  what. 

240.  Special  guardian,  what. 

241.  Appointment  by  parent. 
212.  No  person  guardian  of  estate  without  i^pofaii 
248.  Appointment  by  court. 
244.  Same. 

246.  Jurisdiction. 

246.  Rules  for  awarding  custody  of  minor. 

247.  Powers  of  guardian  appointed  by  court. 

248.  Duties  of  guardian  of  the  person. 

249.  Duties  of  giiardian  of  estate. 
260.  Relation  eonfidentiai. 

lU.  Guardian  under  direction  of  eoun. 

2B2.  Death  of  a  joint  guardian. 

968.  Removal  of  guardian. 

964.  Guardian  appointed  by  parent,  how  supenedML 
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Sionoir  266.  Guardian  appointed  by  court,  bow  supeneded 

256.  Belea.«ied  by  ward. 

257.  Ouardian's  discharge. 

258.  Insane  persons. 

§  236.  A  guardian  is  a  person  appointed  to  take  care  ol 
the  person  or  property  of  another. 

§  237.  The  person  over  whom  or  over  whose  property  a 
guardian  is  appointed,  is  called  his  ward. 

§  238.  Guardians  are  either: 
1.  General;  or, 
S.  Special. 

§  239.  A  general  guardian  is  a  guardian  of  the  penKW 
pr  of  all  the  property  of  the  ward  within  this  State,  or  of 
both. 

§  240.  Every  other  is  a  special  guardian. 

§  241.  A  guardian  of  the  person  or  estate,  or  of  both,  of 
a  child  born,  or  likely  to  be  born,  may  be  appointed  by  wiL 
or  by  deed,  to  take  effect  upon  the  death  of  the  pai'ent  ap- 
pointing : 

1.  If  the  child  be  legitimate,  by  the  father,  with  the  writteL 
consent  of  the  mother;  or  by  either  parent,  if  the  other  be 
dead  or  incapable  of  consent ; 

2.  If  the  child  be  illegitimate,  by  the  mother.  [In  effect 
July  1,  1874.] 

§  242.  No  person,  whether  a  parent  or  otherwise,  has  any 
power  as  guardian  of  property,  except  by  appointment  as 
hereinafter  provided. 

§  249.  A  guardian  of  the  person  or  property,  or  both,  of 
a  person  residing  in  this  State,  who  is  a  minor,  or  of  unsound 
mind,  may  be  appointed  in  all  cases,  other  than  those  named 
in  section  two  hundred  and  forty-one,  by  the  Superior  Court, 
M  provided  in  the  Code  of  Civil  Procedure.  [In  eftect  April 
B,  1880.] 

§  244.  A  guardian  of  the  property  within  this  State  of  a 
person  not  residing  therein,  who  is  a  minor,  or  of  unsound 
mind,  may  be  appomted  by  the  Superior  Court.  [In  effect 
4pril  5,  1880.] 
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I  245.  In  all  cases  the  conrt  making  the  appointmuiit  ol 
R  gnardian  has  exclusive  jurisdiction  to  control  him. 

§  246.  In  awarding  the  custody  of  a  minor,  or  in  appoint* 
ing  a  general  guardian,  the  court  or  officer  is  to  be  guided  by 
the  following  considerations : 

1.  By  what  appears  to  be  for  the  best  interest  of  the  child 
in  respect  to  its  temporal  and  its  mental  and  moral  welfare ; 
and  if  the  child  be  of  a  sufficient  age  to  form  an  intelligent 
preference,  the  court  may  consider  that  prefei-ence  in  deter- 
mining the  question. 

2.  As  between  parents  adversely  claiming  the  custody  ox 
guardianship,  neither  parent  is  entitled  to  it  as  of  right ;  but 
other  things  being  equal,  if  the  child  be  of  tender  years,  ii 
should  be  given  to  the  mother ;  if  it  be  of  an  age  to  require 
education  and  preparation  for  labor  or  business,  then  to  the 
father. 

3.  Of  two  persons  equally  entitled  to  the  custody  in  other 
respects,  preference  is  to  be  given  as  follows : 

1 .  To  a  parent ; 

2.  To  one  who  was  indicated  by  the  wishes  of  a  deceased 
parent ; 

3.  To  one  who  already  stands  in  the  position  of  a  trustee 
of  a  fund  to  be  applied  to  the  child's  support ; 

4.  To  a  relative.     [In  effect  July  1,  1874.] 

See  $  214. 

§  247.  A  guardian  appointed  by  a  court  has  power  ovei 
the  person  and  property  of  the  ward,  unless  otherwise  or- 
dered. 

§  248.  A  guardian  of  the  person  is  charged  with  the  cus- 
tody of  the  ward,  and  must  look  to  his  support,  health,  and 
education.  He  may  fix  the  residence  of  the  ward  at  any  place 
within  the  State,  but  not  elsewhere,  without  permission-of  the 
oonrt. 

§  249.  A  gnardian  of  the  property  must  keep  safely  the 
propeity  of  his  ward.  He  must  not  permit  any  unuecessary 
Waste  or  destruction  of  the  real  property,  nor  make  any  sale 
of  such  property  without  the  order  of  the  Superior  Court,  but 
must,  so  far  as  it  is  in  his  power,  maintain  the  same,  with  its 
buildings  and  appurtenances,  out  of  the  income  or  other  prop- 
erty of  the  estate,  and  deliver  it  to  the  ward,  at  the  doee  a 
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his  gnardiaoship,  in  as  good  condition  as  he  received  it.     [In 
effect  April  5,  1880.] 

f  260.  The  relation  of  gaardian  and  ward  is  confidential, 
ind  is  sabject  to  the  provisions  of  the  Title  on  Tmst. 

§  261.  In  the  management  and  disposition  of  the  person 
or  property  committed  to  him,  a  guardian  may^be  regulated 
md  controlled  by  the  court., 

§  252.  On  the  death  of  one  of  two  or  more  joint  guar- 
dians, the  power  continues  to  the  survivor  until  a  further  ap- 
pointment IS  made  hy  the  court. 

§  263.  A  guardian  may  be  removed  hy  the  Superior  Ck>urt 
for  any  of  the  following  causes  : 

1.  For  abuse  of  his  trust ; 

2.  For  continued  failure  to  perform  its  duties ; 

3.  For  incapacity  to  perform  its  duties ; 

4.  For  gross  immorality; 

5.  For  having  an  interest  adverse  to  the  faithful  perform- 
■nee  of  his  duties  ; 

6.  For  removal  from  the  State  ; 

7.  In  the  case  of  a  guardian  of  the  property,  for  insolvency ; 
or, 

8.  When  it  is  no  longer  proper  that  the  ward  should  be 
under  guardianship.     [In  effect  April  5,  1880.] 

§  264.  The  power  of  a  guardian  appointed  hy  a  parent  is 
superseded : 

1.  By  his  removal,  as  provided  by  section  253 ; 

2.  By  the  solemnized  marriage  of  the  ward ;  or, 

3.  By  the  ward's  attaining  majority. 

§  255«  The  power  of  a  guardian  appointed  by  a  court  if 
inspended  only : 

1 .  Bv  order  of  the  court ;  or, 

2.  If  the  appointment  wais  made  solely  because  of  the 
ward's  minority,  by  his  attaining  majority ;  or, 

8.  The  guardianship  over  the  person  of  the  ward,  by  the 
carriage  of  the  ward.     [In  effect  July  1,  1874.] 

f  266*  After  a  ward  has  come  to  his  majority,  he  may 
lertle  accounts  with  his  guardian,  and  give  him  a  release, 
vhich  is  valid  if  obtained  fairly  and  without  undue  influence 
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§  267.  A  guardian  appointed  by  a  court  is  not  entitled  *o 
his  discharge  until  one  year  after  the  ward's  majority. 

f  268.  A  person  of  unsound  mind  may  be  placed  in  aB 
ftsylum  for  such  persons,  upon  the  order  of  the  Superior  Court 
of  th3  county  in  which  he  resides,  as  follows  : 

1.  The  court  must  be  satisfied,  upon  examination  in  open 
court  and  in  the  presence  of  such  person,  from  the  testimony 
of  two  reputable  physicians,  that  such  person  is  of  unsound 
mind,  and  unfit  to  be  at  large ; 

2.  After  the  order  is  granted,  the  person  alleged  to  be  of 
unsound  mind,  his  or  her  husband  or  wife,  or  relative  to  the 
third  degree,  or  any  citizen,  may  demand  an  investigation  be- 
fore a  jury,  which  must  be  conducted  in  all  respects  as  under 
an  inquisition  of  lunacy. 

Ai  to  appointment,  rightq,  and  powers  of  guardian  see  Code  Gfr 
Pfoe.  §J  1747-1809. 


TITLE  IV. 
MASTER  AND  SERVANT. 

Sionoir  204.  Minors  may  apprentice  themselves. 

265.  Consent  of  parents,  &c.,  requisite. 

266.  Written  consent. 

267.  Executors  maj  bind. 

268.  Supervisors  may  bind  out. 

269.  Town  officers. 

270.  Age  of  apprentice  to  be  Inserted  in  Indentuiet 
271..  Indentures,  conditions  in. 

272.  Same. 

273.  Deposit  of  indentures. 

274.  Alien  minors. 

275.  Contract  under  preceding  section  to  be  acknowledged. 

276.  Causes  for  annulling  indentures. 

§  264.  Every  minor,  with  the  consent  of  the  persons  or  of 
fleers  hereinafter  mentioned,  m*ay,  of  his  own  free  will,  bind 
himself,  in  writing,  to  sei-ve  as  clerk,  apprentice,  or  servant, 
In  any  profession,  trade,  or  employment,  during  his  minority 
and  such  binding  shall  be  as  valid  and  effectual  as  if  sucb 
Viinor  was  of  full  age  at  the  time  of  making  the  engagement 

AMlng  apprentice  to  run  away  a  misdemeanor.    Penal  Code,  }  646 
8e«  Act  ox  April  8  1S76,  Relative  to  Apprentices,  Appendix,  pp. 
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§  266.    Snch  consent  shall  be  ^ven  : 

1.  Bj  the  father  of  the  minor.  If  he  be  dead,  or  be  not  of 
legal  capacity  to  give  his  consent,  or  if  he  shall  have  aban- 
doned or  neglected  to  provide  for  his  family,  and  such  fact  be 
certified  by  a  justice  of  the  peace  of  the  township  or  county, 
or  sworn  to  by  a  credible  witness,  and  such  certificate  or  affi- 
davit be  indorsed  on  the  indenture,  then  : 

2.  By  the  mother.  If  the  mother  be  dead,  or  be  not  of  legal 
capacity  to  give  such  consent  or  refusal,  then  : 

3.  By  the  guardian  of  such  infant.  If  such  infant  hare  no 
parent  living,  or  none  in  a  legal  capacity  to  give  consent^  and 
there  be  no  guardian,  then  : 

4.  By  the  supervisors  of  the  county,  or  any  two  justices  of 
the  peace,  or  the  judge  of  the  Superior  Court  of  the  county ; 

5.  If  such  minor  be  an  orphan,  under  the  care  and  control 
of  any  orphan  asylum  in  this  State,  then  by  the  board  of 
managers  thereof.     [In  efiect  April  5,  1880.] 

§  266.  Such  consent  shall  be  signified  in  writmg  by  the  per- 
son entitled  to  give  the  same,  by  certificate  at  the  end  of,  or 
indorsed  upon  the  indentures. 

§  267.  The  executors  of  an^  last  will  of  a  parent  who  shall 
be  directed  in  such  will  to  bring  up  his  or  her  child  to  some 
trade  or  calling,  may  bind  such  child  to  service  as  a  clerk,  or 
apprentice,  in  like  manner  as  the  father  might  have  done  if 
living.  If  there  is  a  survlying  mother,  her  consent  also  is 
necessary.  • 

§  268.  The  supervisors  of  the  county  may  bind  out  minors 
who  are  or  shall  become  chargeable  to  snch  county,  to  be 
clerks,  apprentices,  or  servants,  which  binding  shall  be  as  eifect- 
nal  as  ir  such  minors  had  bound  themselves  with  the  consent 
of  theii  father. 

§  269.  In  every  town  or  city  the  presiding  officer  of  the 
Srst  council  or  legislative  board  thereof,  if  there  be  more  than 
one,  or  any  public  officer  or  officers  appointed  to  provide  for 
the  poor,  may  in  like  manner  bind  out  any  child  who,  oi 
vhose  parents  are,  chargeable  to  any  such  town  or  city. 

§  270.  The  age  of  every  infant  so  bound  shall  be  inserted  in 
\he  indentures,  and  shall  be  taken  to  be  the  true  age;  and 
Yhenever  public  officers  are  authorized  to  execate  any  inden 
.ares,  or  their  consent  is  required  to  the  validity  of  the  same. 
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It  shall  be  their  duty  to  inform  themselves  fully  of  the  infant's 

Age, 

§  271.  Every  sum  of  money  paid  or  agreed  for,  with  or  in 
relation  to  the  binding  out  of  any  clerk,  fipprentice,  or  servant 
sliall  be  inserted  in  the  indentures. 

§  272.  The  indenture  shall  also  contain  an  agreement,  on 
the  part  of  the  person  to  whom  such  child  shall  be  bound,  that 
he  will  cause  such  child  to  be  instructed  to  read  and  write, 
nnd  to  be  taught  the  {>:eneral  rules  of  arithmetic,  or,  in  lien 
thereof,  that  he  will  send  such  child  to  school  three  monthji  of 
each  year  of  the  period  of  indenture. 

§  278*  The  counterpart  of  any  indenture  executed  by  any 
county,  or  city,  or  town  officers,  must  be  by  them  deposited  in 
tlie  office  of  the  county  clerk.     [In  effect  April  5,  1880.J 

§  274.  Anv  minor,  capable  of  becoming  a  citizen  of  this 
State,  coming  from  any  other  country.  State,  or  Territory,  may 
bind  himself  to  service  until  his  majority,  or  for  any  shorter 
term.  Such  contract,  if  made  for  the  purpose  of  raising 
money  to  pay  his  passage,  or  for  the  payment  of  such  passage, 
may  be  for  tne  teim  of  one  year,  although  such  term  may  ex- 
tend  beyond  the  time  when  such  peraon  will  be  of  full  age,  bat 
it  shall  in  no  case  be  for  a  longer  term. 

§  276.  No  contract  made  under  the  preceding  section  shall 
hind  the  ser^'ant,  unless  duly  ifbknowledged  by  the  minor,  be- 
fore some  public  magistrate  or  other  officer  authorized  to 
administer  oaths,  nor  unless  a  certificate,  showing  that  the 
same  was  made  freely,  on  private  exanunation,  l^  indorsed 
upon  the  contract. 

§  276.  Snch  indentures  of  apprenticeship  may  be  annnlled 
for: 

1.  Fraud  in  the  contract  of  indenture; 

2.  When  such  contract  is  not  made  or  executed  in  accord* 
nuce  with  the  provisions  of  this  title ; 

3.  For  wilful  non-fulfilraeut,  by  such  master,  of  the  provi 
sions  of  such  indenture ; 

4.  Cruelty  or  maltreatment  of  such  apprentice  Iw  tlie  mas 
ler.    In  such  case,  the  apprentice  may  recover  for  his  ser 


PART  IV. 


CORPORATIONS. 

TlTUi  I.   GbHBBAL  PbOTISIONS  as  to  all  COBPOBATIOVt 

§§  283-403. 
IL  Insubancb  Cobpobations,  §§  414-448. 

III.  Railboad  Cobpobations,  §§  454-491. 

IV.  Stbeet  Railboad  Corpobations,  §§  497-511. 
V.  Wagon  Road  Corpobationh,  §§  512-523. 

YI.  Bbidob,  Febrt,  Wharf,  Chute,  and  Pibb  Cob- 

POBATIONS,  §§  528-^531. 

VIL  Telbobaph  Corporations,  §§  536-.541. 
YIIL  Water  and  Canal  Cobpobations,  §§  548-651. 
IX.  Hombstead  Corporations,  §§  557-566. 
X.  Sayings  and  Loan  Corporations,  §§  571-579. 
XL  Mining  Corporations,  §§  584-587. 
XIL  Religious,  Social,  and  Benevolent  Corpora- 

TiONS,  §§  593-601. 

Xm.  Cemetery  Corporations,  §§  608-614. 
XIV.  Agricultural  Fair  Corporations,  §§  620>622. 
XV.  Gas  Corporations,  §§  628-632. 
XVL  Land  and  Building  Corporations,  §§  639-648. 


TITLE  L 

GENERAL    PROVISIONS    APPLICABLE 
TO  ALL  CORPORATIONS. 

Craftkr  I.  Fobmation  of  Corporations,  §§  283-990. 
IL  GoRPOBATB  Stock,  §§  322-349. 

III.  COBPOKATB  POWKRS,  §§  354-393. 

lY.  Extension  and  Dissolution  of  Cobforatiobs 
§§  899-403. 
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CHAPTER  L 
FORMATION  OF  CORPORATIONS. 

4mCU  I.  GOBPOBATIONS  SSTIVKD  AHD  HOV  OBOANIIBD,  §§  288-300. 

II.  Bt-laws,  Di&scto&s,  £LxcnoMs,  AHD  Mmuros,  §$  801-80. 

ARTICLE  I. 
CORPORATIONS  DEFINED    AND    HOW  ORGANIZED. 

itanom  288.  Corporation  defined. 

284.  What  are  public  and  private  corporati(Mi«. 
286.  Corporations,  how  formed. 

286.  For  what  purpose  private  corporations  are  formed. 

287.  How  corporations  may  continue  their  existence  under  thli 

Code. 

288.  Bxlsting  corporations  not  affected. 

289.  Name  of  instrument  creating  corporation. 

290.  Articles  of  incorporation,  what  to  contain. 

291.  Certain  corporations  to  state  further  facts  in  articles. 

292.  Five  corporators,  three  to  l>e  citizens  of  the  State,  to  sigB 

articles  and  acknowledge  the  same. 
298.  Prerbquisite  to  filing  articles.    Amounts  to  be  subserlbed  to 
be  fixed. 

294.  Prerequisite  to  filing  articles  of  corporations  for  profit. 

295.  Oath  of  officer  to  sulMtcription  of  stocli  and  payment  of  ter. 

per  cent. 

296.  To  file  articles  with  county  clerk  and  secretary  of  state, 

and  receive  certificate.    Term  of  existence. 

297.  Certified  copy  of  certificate  to  be  prima  facie  evidence. 

298.  Who  are  members  and  who  stockholders  of  a  corporation 

299.  Hlien  member  dies  successor  to  be  elected. 

800.  Banking  corporations  may  elect  to  have  capital  stock. 

§  283.  A  CORPORATION  is  a  creature  of  the  law,  having 
certain  powers  and  duties  of  a  natural  person.  Bein^  ci-eated 
by  the  law,  it  may  continue  for  any  length  of  time  wtdeh.  the 
hnv  prescribes. 

61  Cal.  410. 

8  284.  Corporations  are  either  public  or  private.  Public 
corpomtions  are  formed  or  organized  for  the  g07emmen{  of  a 
portion  of  the  State ;  all  other  corporations  are  pmate.  [la 
tlfcvt  July  1,  1874.1 

5i  Oal.  409. 

§  285.  Private  corporations  may  be  formed  by  the  roiun- 
«ary  association  of  any  five  or  more  persons  in  the  mannei 
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urescribed  in  this  article.    A  majority  of  such  persons  must 
be  xesidents  of  this  State.     [In  effect  July  1,  1874.] 

§  286.  Private  corporations  may  be  formed  for  any  pur- 
pose  for  which  individuals  may  lawfully  associate  themselves. 
[In  effect  July  1,  1874.] 

§  287.  Any  corporation  existing  on  the  first  day  of  Jana 
ary,  one  thousand  ei^ht  hundred  and  seventy-three,  formca 
under  the  laws  of  this  State,  and  still  existing,  which  has  not 
already  elected  to  continue  its  existence,  under  the  provisions 
of  this  Code  applicable  thereto,  may,  at  any  time  hereafter. 
make  such  election  by  the  unanimous  vote  of  all  its  directors, 
or  such  election  may  be  made  at  any  annual  meeting  of  the 
stockholders,  or  members,  or  at  any  meeting  called  by  the 
directors  expressly  for  considering  the  subject,  if  voted  by 
stockholders  representing  a  majonty  of  the  capital  stock,  or 
by  a  majority  of  the  members,  or  may  be  made  by  the  direc- 
tors upon  the  written  consent  of  that  number  of  such  stock- 
holders or  members.  A  certificate  of  the  action  of  the  direc- 
tors, signed  by  them  and  their  secretary,  when  the  election  is 
made  by  their  unanimous  vote,  or  upon  the  written  consent  of 
the  stockholders  or  members,  or  a  certificate  of  the  proceed- 
ings of  the  meeting  of  the  stockholders  or  members,  when 
such  election  is  made  at  any  such  meeting,  signed  by  the 
chairman  and  secretary  of  the  meeting,  and  a  majority  of  the 
directors,  must  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  original  articles  of  corporation  are  filed,  and  a  cer- 
tified copy  thereof  must  be  filed  in  the  office  of  tlie  secretary 
of  state ;  and  thereafter  the  corporation  shall  continue  its  ex- 
istence under  the  provisions  of  this  Code  which  are  applicable 
thereto,  and  shall  possess  all  the  rights  and  powers,  and  bo 
subject  to  all  the  obligations,  restrictions,  and  limitations  pre- 
scribed  thereby.  [In  effect  July  1,  1874.1 
67Cal.638. 

§  288.  Ko  corporation  formed  or  existing  before  twelve 
o'dock,  noon,  of  the  day  upon  which  this  Code  takes  effect,  i^ 
iffected  by  the  provisions  of  l*art  IV.  of  Division  First  oi 
this  Code,  unless  such  corporation  elects  to  continue  its  ez 
kstence  under  it  as  provided  in  section  287  ;  but  the  laws  un- 
ier  which  such  corporations  were  formed  and  exist  are  appli- 
lable  to  all  such  corporations,  and  are  repealed,  subject  to  the 
Drovisions  of  this  section. 

52  Cal.  141. 
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§  280.  The  iustrnmeDt  bv  which  a  private  corporation  u 
toimed  18  called  "  Articles  of  Incorporation.  '* 

§  200.  Articles  of  incorporation  must  be  prepared,  setting 
forth :  First,  the  name  of  the  incorporation.  Second,  the  pur- 
pose for  which  it  is  framed.  Third,  the  place  where  its  prin- 
cipal business  is  to  be  transacted.  Fourth,  the  term  for  which 
it  is  to  exist,  not  exceeding  fifty  years.  Fifth,  the  number  of 
its  directors  or  trustees,  which  shall  not  be  less  than  five  nor 
more  than  eleven,  and  the  names  and  residence  of  those  who 
are  appointed  fur  the  first  year ;  promdedf  that  the  corporate 
powers,  business,  and  property  of  corporations  formed  or  to 
be  formed  for  the  purpose  of  erecting  and  managing  halls  and 
buildings  for  the  meetings  and  accommodation  of  several 
lodges  or  societies  of  any  benevolent  or  charitable  order  or 
organization,  and  in  connection  therewith  the  leasing  of  stores 
and  offices  in  such  building  or  buildings  for  other  purposes, 
may  be  conducted,  exercised,  and  controlled  by  a  board  of  not 
less  than  five  nor  more  than  fifty  directors,  to  be  chosen  from 
among  the  stockholders  of  such  corporation,  or  from  among 
the  members  of  such  order  or  organization ;  and  provided  also, 
that  at  any  time  during  the  existence  of  corporations  for 
profit,  other  than  those  of  the  character  last  herein  above  pro- 
vided for,  the  number  of  the  directors  may  be  increased  or  di- 
minished by  a  majority  of  the  stockholders  of  the  corporation, 
to  any  number  not  exceeding  eleven  nor  less  than  five,  who 
must  be  members  of  the  corporation,  whereupon  a  certi^cate, 
stating  the  number  of  directors,  must  be  filed,  as  provided  for 
in  section  two  hundred  and  ninety-six,  for  the  filing  of  the 
original  articles  of  incorporation.  Sixth,  the  amount  of  its 
capital  stock,  and  the  number  of  shares  into  which  it  is  di 
vided.  Seventh,  if  there  is  a  capital  stock,  the  amount  no- 
tually  subscribed,  and  by  whom.  [In  eflect  April  16,  1880.1 
63  Cal.  128 ;  66  Cal.  816. 

§  291.  The  articles  of  incorporation  of  any  railroad 
wagon  road,  or  telegraph  organization  must  also  state  : 

1.  The  kind  of  road  or  telegraph  intended  to  be  con 
Btructed. 

2.  The  place  from  and  to  which  it  is  intended  to  be  iiin,  and 
all  the  intermediate  branches ; 

3.  The  estimated  length  of  the  road  or  telegraph  line  ; 

4.  That  at  least  ten  per  cent,  of  the  capital  stock  sab 
teribed  has  been  paid  in  to  the  treasurer  of  tno  intended  oof 
gomtion. 
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§  292.  The  articles  of  incorporation  mnst  be  subscribed  hj 
five  or  more  persons,  a  majority  of  whom  must  be  residents  of 
this  State,  and  acknowledged  by  each  before  some  officer  au- 
thorized to  take  and  certify  acknowledgments  of  conveyances 
of  real  property.    [In  effect  July  1,  1874.] 

§  293.  Each  intended  corporation  named  in  section  291, 
before  filing  articles  of  incorporation,  must  have  actually  sab- 
■cribed  to  its  capitnl  stock,  for  each  mile  of  the  contemplated 
work,  the  following  amounts,  to  wit : 

1.  One  thousand  dollars  per  mile  of  railroads; 

2.  One  hundred  dollars  per  mile  of  telegraph  lines ; 
8.  Three  hundred  dollars  per  mile  of  wasron  loads. 
63  Cal.  128.  r  t, 

§  294.  Before  the  articles  of  incorporation  of  any  corpiv 
ration  referred  to  in  the  preceding  section  are  filed,  there 
must  be  paid  for  the  benefit  of  the  cx)rporation,  to  a  treasurer 
elected  by  the  subscribers,  ten  per  cent,  of  the  amount  sub- 
scribed. 
67  Cal.  896. 

§  295.  Before  the  secretaiy  of  state  issues  to  any  sucn 
corporation  a  certificate  of  the  filing  of  articles  of  incorpora- 
tion, there  must  be  filed  in  his  office  an  affidavit  of  the  pres- 
ident, secretary,  or  treasurer  named  in  the  articles,  that  the 
required  amount  of  the  capital  stock  thereof  has  been  actually 
subscribed,  and  ten  per  cent,  thereof  actually  paid  to  a  treas- 
urer for  the  benefit  of  the  corporation. 

Signing  fictitious  name  or  fraud  in  the  subscription  is  made  a  misde- 
meanor bj  Penal  Code,  $  657. 

§  296.  Upon  filing  the  articles  of  incorporation  in  the 
office  of  the  county  clerk  of  the  county  in  which  the  princi- 

Ei\  business  of  the  company  is  to  be  transacted,  and  a  copy 
ereof,  certified  by  the  county  clerk,  with  the  secretarv  of 
state,  and  the  affidavit  mentioned  in  the  last  section,  where 
such  affidavit  is  required,  the  secretary  of  state  must  issue  to 
the  corporation,  over  the  great  seal  of  the  State,  a  certificate 
that  a  copy  of  the  articles,  containing  the  required  statement 
3f  facts,  nas  been  filed  in  his  office;  and  thereupon  the  por- 
lons  signing  the  articles,  and  their  associates  and  successors, 
«hall  be  a  TOdy  politic  and  corporate,  by  the  name  stated  in 
(he  certificate,  and  for  the  term  of  fifty  years,  unless  it  is  in 
che  articles  of  incorporation  otherwise  stated,  or  in  this  Coda 
otherwise  specially  provided.    [In  effect  July  1,  1874.1 
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§  297.  A  copy  of  any  articles  of  incorporation  filed  in  pur- 
suance of  this  chapter,  and  certified  by  the  secretary  of  state, 
must  be  received  in  all  the  couits  and  other  places  aa  prima 
facie  evidence  of  the  facts  therein  stated.  [In  effect  July  1, 
1874.] 

§  298.  The  owners  of  shares  in  a  corporation  which  has  a 
capital  stock  are  called  stockholders.  If  a  corporation  has  no 
capital  stock,  the  corporatora  and  their  successors  are  called 
Siembers. 

§  299.  No  corporation  hereafter  formed  shall  purchase 
locate,  or  hold  property  in  any  county  in  this  State,  without 
filing  a  copy  of  the  copy  of  its  articles  of  incorporation  filed 
in  the  ofBce  of  the  secretary  of  state,  duly  certified  by  such 
secretary  of  state,  in  the  office  of  the  county  clerk  of  the 
county  in  which  such  property  is  situated,  within  sixty  days 
after  such  purchase  or  location  is  made.  Every  corporAiou 
now  in  existence,  whether  formed  under  the  provisions  of  this 
Code  or  not,  must,  within  ninety  days  after  the  passage  of  this 
section,  file  such  certified  copy  of  the  copy  of  its  articles  of 
incorporation  in  the  ofiice  of  the  county  clerk  of  every  county 
in  this  SState  in  which  it  holds  any  property,  except  the  county 
where  the  original  articles  of  incorporation  are  filed ;  and  if 
any  corporation  hereafter  acquire  any  property  in  a  county 
ofther  than  that  in  which  it  now  holds  property,  it  must,  wilhia 
ninety  days  thereafter,  file  with  the  clerk  of  such  county  such 
certified  copy  of  the  copy  of  its  articles  of  incorporation.  The 
copies  so  filed  with  the  several  county  clerks  and  certified 
rx>pies  thereof  shall  have  the  same  force  and  effect  in  evidence 
as  would  the  originals.  Any  corporation  failing  to  comply 
with  the  provisions  of  this  section  shall  not  maintain  or  de* 
fend  any  action  or  proceeding  in  relation  to  such  property,  its 
rents,  issues,  or  profits,  until  such  articles  of  incorporation, 
and  such  certified  copy  of  its  articles  of  incorporation,  and 
such  certified  copy  of  the  copy  of  its  articles  of  incorporation 
shall  be  filed  at  the  places  directed  by  the  eeneral  law  and 
Ihis  section ;  provided,  that  all  corporations  shall  be  liable  in 
damages  for  any  and  all  loss  that  may  arise  by  the  failure  of 
such  corporation  to  perform  any  of  the  foregoing  duties  withia 
)he  time  mentioned  in  this  section ;  and  provided  Jurtker,  that 
Ae  said  damages  may  be  recovered  in  an  action  brought  it 
iny  court  of  this  State  of  competent  jurisdiction,  by  any  party 
or  parties  suffering  the  same.     [In  effect,  April  23, 1880.] 
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§  800.  Every  corporation  that  has  heen  or  may  he  crated 
aniler  the  general  laws  of  this  State,  doing  a  banking  business 
cherein*  and  which  has  no  capital  stock,  may  elect  to  have  a 
capital  stock,  and  may  issue  certificates  of  stock  therefor  in 
'^be  same  manner  as  corporations  formed  under  the  provision! 
or  Chapter  I.,  Article  I.,  of  the  Civil  Code",  rehiting  to  the 
formation  of  corporations  :  providedy  that  no  such  corporation 
ishall  use  or  convert  any  moneys  or  funds  theretofore  belong- 
ing to  it  or  under  its  control  into  capital  stock,  but  such  fundi 
or  moneys  must  be  held  and  managed  only  for  the  purposes 
and  in  the  manner  for  which  they  were  created.  Before  such 
change  is  made,  a  majority  of  the  members  of  such  corporation 
present  nt  a  meeting  called  for  the  purpose  of  considering  the 
proposition  whether  it  is  best  to  have  a  capital  stock,  its 
amount,  and  the  number  of  shares  into  which  it  shall  be  di> 
vided,  must  vote  in  favor  of  having  a  capital  stock,  fix  the 
amount  thereof,  and  the  number  of  shares  into  which  it  shall 
be  divided  Notice  of  the  time  and  place  of  holding  snch  meet- 
ing and  its  object  must  be  given  by  the  president  of  such  cor- 
poration by  publication  in  some  newspaper  printed  and  pub^ 
iished  in  the  county,  or  city  and  county,  in  which  the  principal 
place  of  business  of  the  corporation  is  situated,  at  least  once  a 
week  for  three  successive  weeks  prior  to  the  holding  of  the 
meeting.  A  copy  of  the  proceedings  of  this  meeting,  giving  the 
number  of  persons  present,  the  votes  taken,  the  notice  calling 
the  meeting,  the  proof  of  its  publication,  the  amount  of  capitiu 
actually  subscribed,  and  by  whom,  all  duly  certified  by  the 
president  and  secretary  of  the  corporation,  must  be  filed  in  the 
offices  of  the  secretary  of  state  and  clerk  of  the  county  where 
the  articles  of  incorporation  are  filed.  Thereafter  such  corpo- 
ration is  possessed  of  all  the  rights  and  powers,  and  is  subject 
to  all  the  obligations,  restrictions,  and  limitations,  as  if  it  had 
beeA  originally  created  with  a  capital  stock.  And  provided, 
further,  that  no  bank  in  this  State  shall  ever  pay  any  dividend, 
upon  ao-called  guaranty  notes,  nor  upon  any  stock  except 
upon  the  amount  actually  paid  in  money  into  said  capital 
npon  such  stock,  and  any  payment  made  in  violation  of  thift 
provision  shall  render  all  officers  and  directors  consenting  to 
the  same  jointly  and  severally  liable  to  the  depo3il^«rd  t«i  t]kt 
ntent  thereof.    [In  effect  May  28,  1878.] 

66  0al.848 
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ARTICLE  n. 

BY-LAWS,   DIRECTORS,  ELECTIONS,   AND  MEBTINOt. 

801.  Adoption  of  by-lawg,  when,  how,  and  by  whom 

802.  Directors,  election  of,  &c. 

803.  By-law8  may  provide  for  what. 

804.  By-law8  recorded  and  how  amended. 

805.  How  many  and  who  to  be  directors. 

806.  Directors  must  be  elected  and  by-lawg  adopted  at  flnt 

ing. 

807.  Elections,  how  conducted. 

808.  Organization  of  board  of  directors,  &o. 

809.  Dividends  to  be  made  from  surplus  profits. 

810.  Removal  from  ofAce  of  directors,  &c. 

811.  Justice  of  the  peace  may  order  meeting  when 

812.  Majority  of  stock  must  be  represented. 

813.  All  stock  may  be  represented  in  votes. 

814.  Election  mayH>e  postponed. 

816.  Complaints  and  quo  warranto  regarding  elections. 

816.  False  certificate,  report,  or  notice  to  make  officers  Uabte 

817.  Meeting  by  coa««ent  to  be  valid. . 

818.  Proceedings  at  meeting  to  be  binding. 

819.  Meetings,  where  held. 

820.  Special  meetings,  how  called. 

S  SOI.  Every  corporation  fbrmei  under  this  title  musi 

irithin  one  month  after  filing  articles  of  incorporation,  adopt  a 
Code  of  by-laws  for  its  government  not  inconsistent  with  th€ 
Constitution  nnd  laws  of  this  State.  The  assent  of  stockhold- 
ers representing  a  majority  of  all  the  snbsciibed  capital  stock, 
or  of  a  majority  of  the  members,  if  there  be  no  capital  stock, 
«  necessary  to  adopt  by-laws,  if  they  are  adopted  at  a  meet- 
ing called  for  that  purpose ;  and  in  the  event  of  such  meeting 
beinff  called,  two  weeks'  notice  of  the  same  by  advertiaement 


tl  FORMATION   OF   CORl*ORATIONS.      §§   302-304 

in  some  newspaper  published  in  the  county  in  wliich  the  prin- 
cipal  place  of  business  of  the  corporation  is  l(x:ated,  or  if  none 
is  published  therein,  then  in  a  paper  published  in  an  adjoining 
county,  must  be  jriven  by  order  of  the  acting:  president.  The 
written  assent  of  the  holders  of  two  thirds  of  the  stock,  or  oi 
two  thirds  of  the  members,  if  there  be  no  capital  stock,  shall 
be  effectual  to  adopt  a  code  of  by-laws  without  a  meeting  for 
ihat  purpose.     [In  effect  July  1,  1874.] 

§  302.  The  directors  of  a  corporation  must  be  elected  an- 
r.ually  by  the  stockholders  or  members,  and  if  no  provision  is 
riade'  in  the  by  laws  for  the  time  of  election,  the  election  must 
be  held  on  the  first  Tuesday  in  June.  Notice  of  such  elec- 
tion must  be  given,  and  the  right  to  vote  determined  as  pre- 
scribed in  section  301. 

§  303.  A  corporation  may,  by  its  by-laws,  whei«  no  other 
provision  is  specially  made,  provide  for : 

1.  The  time,  place,  and  manner  of  calling  and  conducting 
its  meetings ; 

2.  The  number  of  stockholders  or  members  constituting  a 
quorum  ; 

•     3.  The  mode  of  voting  by  proxy ; 

4.  The  time  of  the  annual  election  for  directors,  and  the 
mode  and  manner  of  giving  notice  thereof ; 

5.  The  compensation  and  duties  of  officers ; 

6.  The  manner  of  election  and  the  tenure  of  office  of  all  offi- 
cers other  than  the  directora ;  and 

7.  Suitable  penalties  for  violations  of  by-laws,  not  exceed* 
ini?,  in  any  case,  one  hundred  dollars  for  any  one  offence.  [In 
effect  July  1,  1874.] 

§  304.  All  by-laws  adopted  must  be  certified  by  a  majority 
of  the  Directors  and  Secret.iry  of  the  corporation,  and  copieil 
in  a  legible  hand,  in  some  book  kept  in  the  office  of  the  cor- 
poration, to  be  known  as  the  "  Book  of  By-Laws,"  and  no  by- 
law shall  take  effect  until  so  co]»ied,  and  the  book  shall  then 
be  opened  to  the  inspection  of  the  pui)lic  during  office  hours 
of  each  day  except  holidays.  The  by  laws  may  be  repealed 
or  amended,  or  new  hy-laws  may  he  adopteil,  at  the  annual 
meeting,  or  at  any  other  meeting  of  the  stockholders  or  mem- 
bers, cidied  for  that  purpose  by  the  Directors,  by  a  vote  repre- 
senting two  thirds  oi  the  subscribed  stock,  or  by  two  thirds  of 
the  members.  The  written  assent  of  the  holders  of  two  thirds 
of  the  stock,  or  two  thirds  of  the  members  if  there  be  no  capi- 
tal stock,  shall  be  effectual  to  repeal  or  amend  any  by-law,  or 
o  adopt  additional  by-laws.     The  power  to  repeal  and  amend 
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the  by-laws,  and  adopt  new  by-laws,  may,  by  a  similar  vote  at 
any  such  meeting,  or  similar  written  assent,  be  delegated  to 
the  Board  of  Directors.  The  powor,  wiien  delejjated,  may  be 
revoked  by  a  similar  vote,  at  any  regular  meeting  of  the  stock- 
holders or  members.  Wtiincver  nny  amendment  or  new  by- 
law is  arlopted,  it  shall.be  copied  in  the  book  of  by-laws  with 
the  original  by-hiwH,  and  immediately  after  them,  and  shall 
not  take  effect  until  fo  copied.  If  any  by-law  be  repealed,  the 
fact  of  repeal,  with  tlie  date  of  the  meeting  at  which  the  repeal 
was  enacted,  or  written  assent  was  filed,  shall  be  stated  in  caid 
book,  and  until  so  stated  the  repeal  shall  not  take  effect.  [Ap- 
proved March  14,  1885.] 

§  806.  The  corporate  powers,  business,  and  pmperty  of 
all  coi*porations  formed  under  this  tit  e  must  be  exercised, 
ronducte<i,  and  controlled  by  a  board  of  not  less  than  five  nor 
more  than  eleven  directors,  to  be  elected  from  among  «nc 
holdere  of  stock,  or,  where  there  is  no  capital  stock,  then  fi-om 
the  membeiA  of  such  corporations ;  except  that  corporations 
formed,  or  to  be  formed,  for  the  purpose  of  erecting  and  man- 
aging halls  and  buildings  for  the  meetings  and  accommodation 
of  several  lodges,  or  societies,  of  any  benevolent  or  charitable 
order,  or  organization,  and  in  connection  therewith,  the  leas- 
ing of  stores  and  offices  in  such  building  or  buildings,  for  other 
purposes,  the  corporate  powers,  business,  and  property  thereof 
may  b€  conducted,  exercised,  and  controlled  by  a  boa^  of  not 
less  than  five  nor  more  than  fifty  director,  to  be  chosen  from 
among  the  stockholders  of  such  corporation,  or  from  among 
the  members  of  such  order  or  organization.  A  majority  of  the 
directors  must  be,  in  all  cases,  citizens  of  this  State.  Directors 
of  corporations  for  profit  must  be  holders  of  stock  therein,  in 
an  amount  to  be  ^xed  by  the  by-laws  of  the  corporation. 
Directors  of  all  other  corporations  must  be  members  thereof. 
Unless  a  quorum  is  present  and  acting,  no  business  performed, 
or  act  done,  is  valid,  as  against  the  corporation.  Whenever 
a  vacancy  occurs  in  the  office  of  director,  unless  the  by-laws 
of  the  corporation  otherwise  provide,  such  vacancy  must  be 
filled  by  an  appointee  of  the  board.  [In  effect  January  20, 
•876.] 

§  806.  At  the  first  meeting  at  which  the  by-laws  are  adopti 
e^,  or  at  such  subsequent  meeting  as  may  be  then  deMgnated, 
directors  must  bo  elected,  to  hold  their  offices  for  one  year, 
wnd  until  their  successors  are  elected  and  qualified.  [In  effeil 
ialyl,  1874.] 

§  807.  All  elections  roust  be  bv  ballot,  and  every  stock- 
holder shall  have  the  right  to  vote  m  i)erson  or  by  proxy  th« 
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nunnber  of  shares  standing  in  his  name,  as  provided  in  section 
three  hundred  and  twelve  of  this  Code,  for  as  mnny  persons 
as  there  are  director  to  be  elected,  or  to  cumiihite  said  shares 
and  give  one  candidate  as  many  votes  as  the  number  of  di- 
rectors multiplied  by  the  number  of  his  shares  of  stock  shall 
equal,  or  to  distnbute  them  on  the  same  principle  nmong  as 
many  candidates  as  he  shall  think  fit.  Incorporations  havhig 
no  capital  stock,  each  member  of  the  corporation  may  cast  as 
manv  votes  for  one  director  as  there  are  directors  to  be  elected, 
or  may  distribute  the  same  among  any  or  all  of  the  candi 
iatcs.  In  either  case,  the  directors  receiving  the  highest  nam 
btr  of  votes  shall  be  declared  elected.  [In  effect  April  2, 
i  878.] 

§  308,  Immediately  after  their  election,  the  directors  must 
organize  by  the  election  of  a  president,  who  must  be  one  of 
their  number,  a  secretary,  and  treasurer.  They  must  per- 
form the  duties  enjoined  on  them  by  law  and  the  by-laws  of 
the  corporation.  A  majority  of  the  directors  is  a  sufficient 
number  to  form  a  board  for  the  transaction  of  business,  and 
every  decision  of  a  majority  of  the  directors  forming  such 
board,  made  when  duly  assembled,  is  valid  as  a  corporate  act. 

§  309.  The  directors  of  corporations  must  not  make  divi- 
dends, except  for  tlie  surplus  profirs  arising  from  the  business 
thereof  ;  nor  must  they  divide,  withdraw,  or  pay  to  the  stock- 
holders, or  any  of  them,  any  part  of  the  capital  stock ;  nor 
must  they  create  debts  beyotid  their  subscribed  capital  stock, 
or  reduce  or  increase  the  capital  stock,  except  as  hereinafter 
•pecially  provided.  For  a  violation  of  the  provisions  of  this 
section,  the  directors  under  whose  administration  the  same 
may  have  happened  (except  those  who  may  have  caused  their 
dissent  theretrom  to  be  entered  at  large  on  the  minutes  of  the 
directors  at  the  time,  or  were  not  present  when  the  same  did 
happen)  are,  in  their  individual  and  private  capacity,  jointly 
and  severally  liable  to  the  corporation,  and  to  the  creditors 
thereof,  in  the  event  of  its  dissolution,  to  the  full  amount  of 
Oie  capital  stock  so  divided,  withdrawn,  paid  out,  or  reduced, 
or  debt  contracted  ;  and  no  statute  of  limitations  is  a  bar  to 
any  suit  against  such  directors  for  any  sums  for  which  they 
are  made  liable  bv  this  section  There  may,  however,  be  a 
li vision  and  distribution  of  the  capital  stock  of  any  corpo- 
ration which  remains  after  the  payment  of  all  its  debts,  upon 
its  di.«(solution  or  the  expiration  of  its  term  of  existence. 

Mlnrnnduct  as  todiridendu  and  di!»couMtJ«,  Penal  Code,  $  660  :  Fraud  \n 
rroutits,  §  668;  Falw  reports,  4  &<^  ;  By  ab<>cnt  director,  M  669,  670 
67  Cai.  5U4  ;  58  Cui.  551. 
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§  310.  No  director  shall  be  removed  from  offlctj,  unless  bj 
t  vote  of  two  thirds  of  the  members,  or  of  stockholders  holding 
two  thirds  of  the  capital  stock,  at  a  geueml  meetmg  held  after 
pi-evious  notice  of  the  time  and  place,  and  of  the  intention  to 
propose  such  removal.  Meetinjjs  of  stockholders  for  this  pur- 
pose may  be  called  by  the  president,  or  bv  a  majority  of  the 
directors,  or  by  members  or  stockholders  fiolding  at  least  one 
half  of  the  votes.  Such  calls  must  be  in  writin<r,  and  addressed 
to  the  secretary,  who  must  thereupon  pive  notice  of  tlie  time, 
place,  and  object  of  the  meetinj;,  and  by  whose  order  it  is 
called.  If  the  secretary  refuse  to  gjive  the  notice,  or  if  there 
is  none,  the  call  may  be  addressed  directly  to  the  members  or 
stockholders,  and  be  served  as  a  notice,  in  which  case  it  must 
specify  ihe  time  and  place  of  meeting.  The  notice  must  be 
given'  in  the  manner  provided  in  section  301  of  this  titlo, 
unless  other  express  provision  has  been  made  therefor  in  tlie 
by-laws.  In  cjuse  of  removal,  the  vacancy  may  be  filled  by 
election  at  the  same  meeting. 

§  311.  Whene\w,  from  any  cause,  there  is  no  person  au- 
thorized to  call  or  to  preside  at  a  meetin<r  of  a  corporation, 
any  justice  of  the  peace  of  the  county  where  snch  corporation 
is  established  may,  on  written  application  of  three  or  more  of 
the  stockholders  or  of  the  members  thereof,  issue  a  warrant  to 
one  of  the  stockholders  or  members,  directing:  him  to  call  a 
meeting  of  the  coqjoration,  by  giving  the  notice  required,  and 
the  justice  may  in  the  same  warrant  direct  such  person  to 
preside  at  such  meeting  until  a  clerk  is  chosen  and  qnalificd, 
if  there  is  no  other  officer  present  legally  authorized  to  preside 
thereat. 

§  312.  At  all  elections  or  votes  had  for  any  pui-pose  there 
must  be  a  majority  of  the  subscribed  capital  stock,  or  of  the 
mecibers,  represented,  either  in  pereon  or  by  proxy  in  writ- 
ing. Every  person  acting  the  rem,  in  person  or  by  proxy  or 
representative,  must  be  a  member  thereof  or  a  Itond  Jitle 
stockholder,  having  stock  ij:  his  own  name  on  the  stock  books 
oi  the  corporation  at  least  ten  days  prior  to  the  election.  Anv 
vote  or  election  had  other  than  in  accordance  with  the  proTi* 
feions  of  this  strticle  is  voidable  at  the  instance  of  absent  or  any 
stockholders  or  members,  ai)(  may  be  set  aside  by  petition  to 
the  District  Court  of  the.  county  where  the  same  wns  held. 
Any  regul  ir  or  called  ineetijg  of  the  stockholders  or  members 
may  adjourn  from  day  to  day,  or  from  time  to  time,  if  for  anv 
•vaiioD  there  is  not  present  a  majority  of  the  subscribed  stoci 
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nr  members,  or  no  election  had — such  adjournment  and  the 
reasons  therefor  being  recorded  in  the  journal  of  proceedings 
of  the  beard  of  directors.     [In  effect  April  1,  1878.] 

§  313.  The  shares  of  stock  of  an  estate  of  a  minor,  or  in- 
MUie  peraon,  may  be  represented  by  his  <>-uardiau,  and  of  a 
deceased  person  by  his  executor  or  administrator.  [In  effect 
July  1,  1874.] 

§314.  If  from  any  cause  an  election  does  not  take  place 
on  the  day  appointed  in  the  by-laws,  it  may  be  held  on  any 
day  thereafter  as  is  provided  for  in  such  by-laws,  or  to  which 
i'Uch  election  may  be  adjourned  or  ordered  by  the  directors. 
If  an  election  has  not  been  held  at  the  appointed  time,  and  no 
adjourned  or  other  meeting  for  the  purpose  has  been  ordered 
by  the  di recto  1*8,  a  meeting  may  be  called  by  the  stockholders 
•0  provided  in  section  310  of  this  article. 

§  315.  Upon  the  a|)plication  of  any  person  or  body  corpo- 
mte  aggrieved  by  any  election  held  by  any  corporate  body,  the 
District  Court  of  the  district  in  which  such  election  is  held  mast 
proceed  forthwith  to  hear  the  allegations  and  ])roofs  of  the 
paities,  or  otherwise  inquire  into  the  matters  of  complaint,  and 
thereupon  confirm  the  election,  order  a  new  one,  or  direct  such 
other  relief  in  the  premises  as  accords  with  right  and  justice. 
Uftonjiling  Hie  petition^  and  before  smy/arther  proceedings  are 
had  under  this  section,  five  days'  notice  of  the  hearinj;  mnst 
be  given,  under  the  direction  of  the  couit  or  the  judge  thereof, 
to  the  adverse  party  or  those  to  be  afiectcd  thereby.  [In  edect 
April  1,  1878.] 

§  316.  Any  officer  of  a  corporation  who  wilftilly  gives  a 
-crtiHcaie,  or  wilfully  makes  an  ofiicial  report,  public  notice, 
.W  entry  iu  any  of  the  records  or  books  of  the  cor])oratiou, 
concerning  the  corporation  or  its  business,  which  is  false  in 
fmy  material  representation,  shall  be  liable  for  all  the  damages 
resulting  therefrom  to  any  person  injured  thereby;  and  if  two 
or  more  ofiiccrs  imite  or  participate  iu  the  commisaion  of  any 
of  the  acts  herein  designated,  they  shall  be  jointly  and  sever- 
ftily  liable.     [In  effect  July  1, 1874.] 

Penal  Code,  §§  56S,  564 

§  8 1 7«  When  all  the  stockholders  or  members  of  a  corpora 
tion  are  present  at  any  meeting,  however  called  or  notified, 
tnd  sign  a  written  consent  thereto  on  the  record  of  such  meet* 
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tiig,  the  doings  of  such  meeting  are  as  yalid  as  if  had  at  a 
meeting  legally  called  and  noticed. 

§  818.  The  stockholders  or  members  of  Ruch  corporation, 
when  so  assembled,  may  elect  officers  to  fill  all  vacancies  then 
existing,  and  may  act  upon  such  other  business  as  might  law- 
fully be  transacted  at  regular  meetings  of  the  corporation. 

§  819.  The  meetings  of  the  stockholder  and  board  c4 
directors  of  a  corporation  must  be  held  at  its  office  or  prin- 
cipal place  of  business. 

§  820.  When  no  provision  is  made  in  the  by-laws  for  reg^ 
ular  meetings  of  the  directors  and  the  mode  of  calling  spe- 
cial meetings,  all  meetings  must  be  called  by  special  notice  in 
writing,  to  be  given  to  each  director  by  the  secretary,  on  the 
order  of  the  president,  or  if  there  be  none,  on  the  order  of 
two  directors. 

§  821.  Every  corporation  doing  a  banking  business  in  this 
State  muHt  keep  in  its  office,  in  a  place  accessible  to  the  stock- 
holders, depositors,  and  creditors  thereof,  and  for  their  use,  a 
book,  containing  a  list  of  all  stockholders  in  such  corporation, 
and  the  number  of  shares  of  stock  held  by  each ;  and  every 
Buch  corporation  must  keep  posted  in  its  office,  in  a  conspicu- 
ous place,  accessible  to  the  public  generally,  a  notice,  signed 
by  the  president  or  secretary,  showing :  First,  The  names  of 
the  directors  of  such  corporation.  Second^  The  number  and 
ralue  of  shares  of  siock  held  bv  each  director.    The  entries  on 

ft 

such  book,  and  such  notice,  shall  be  made  and  posted  within 
twenty-four  hours  after  any  transfer  of  stock,  and  shall  be 
conclusive  evidence  against  each  director  and  stockholder  of 
the  number  of  shares  of  stock  held  by  each.  The  provi>iona 
of  this  section  shall  apply  to  till  banking  corporations,  formed 
or  existing  before  twelve  o'clock,  noon,  of  tne  day  on  which 
tliis  Code  took  effect,  as  well  as  to  those  formed  after  such 
^me.     [Approved  January  29, 1876.] 

§  821a.  Every  corporation  that  has  been  or  may  be  created 
under  the  general  laws  of  this  State  may  change  its  principal 
place  of  business  from  one  place  to  another  in  the  sam< 
county,  or  from  one  city  or  county  to  another  city  or  county 
unthin  this  State.  Before  such  change  is  made,  the  ccmsent 
II  writing,  of  the  holders  of  two  thirds  of  the  capital  stock 
«in«i  oe  obtained  and.ffiad  in  the  oflloe  of  the  corporation 
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When  such  consent' is  obtained  and  filed,  notice  ol  the  in 
tended  removal  or  change  mast  be  published,  at  least  ouce  a 
jreek,  for  three  successive  weeks,  in  some  newspaper  published 
In.  the  county  wherein  said  principal  place  of  business  is  situ- 
ated, if  there  is  one  published  therein  ;  if  not,  in  a  newspaper 
of  an  adjoining  county,  giving  the  name  of  the  county  or  city 
Inhere  it  is  situated,  and  that  to  which  it  is  intended  to  remove 
It.     [In  effect  April  3,  1876.] 

CHAPTER  II. 
CORPORATE  STOCK. 

ARTICLE   I. 

STOCK  AND  STOCKHOLDERS. 

liOnOH  822.  Liabilities  of  (ttockholders.    They  may  be  released,  when 

823.  Certificates,  how  and  when  issued. 

824.  Transfer  of  shares. 

825.  Transfer  of  shares  held  by  married  women,  &c     IMvidendf 

payable  to  marripd  women. 

826.  Non-resident  stockholders.    Bonds. 

827.  Contract  to  relieve  directors  void. 

§  322.  Each  stockholder  of  a  corporation  is  individually 
and  personally  liable  for  such  portions  of  its  debts  and  liabili- 
ties as  the  amount  of  stock  or  shares  owned  by  him  bears  to 
the  whole  of  the  subscribed  capital  stock  or  shares  of  the  cor- 
j)oration,  and  for  a  like  proportion  only  of  each  debt  or  claim 
t^ainst  the  corporation.  Any  creditor  of  the  corporation  may 
institute  joint  or  several  actions  against  any  of  its  stock- 
holders, for  the  proportion  of  his  claim  payable  by  each,  and 
in  such  action  the  court  must  ascertain  the  proportion  of  tho 
claim  or  debt  for  which  each  defendant  is  liable,  and  a  several 
judgment  must  be  rendered  against  each,  in  conformity  there- 
Kith.  If  any  stockholder  pays  his  proportion  of  any  debt  due 
^m  the  corporation,  incurred  while  he  was  such  stockholder, 
he  is  relieved  from  any  further  personal  liability  for  such  debt, 
and  if  an  action  has  been  brougnt  against  him  npon  such  debt, 
it  shall  be  dismissed,  as  to  him,  upon  his  paying  the  costs,  or 
(uch  proportion  thereof  as  may  be  properly  chargeable  against 
bim.  Tne  liability  of  each  stockholder  is  determined  by  the 
imount  of  stock  or  shares  owned  by  him  at  the  time  the  debt 
yr  liability  was  incurred ;  and  such  liability  is  not  released  by 
tny  subsequent  transfer  of  stock.    The  term  stockholder,  as 
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ased  in  this  Bection,  shall  apply  not  only  to  such  persons  as 
iippear  by  the  books  of  the  corporation  to  be  such,  but  also 
to  every  equitable  owner  of  stock,  althou«ih  the  same  appe'^r 
un  the  books  in  the  name  of  another ;  and  also  to  every  pei- 
son  who  has  advanced  the  instalments-  or  purchase-utuney  of 
stock  in  the  name  of  a  minor,  so  long  as  the  latter  remaiiu:  a 
minor ;  and  also  to  every  guardian,  or  other  trustee,  who  \vl* 
untarily  invests  any  trust  funds  in  the  stock.  Trust  funds  ui 
the  hands  of  a  p^unrdian,  or  trustee,  shall  not  be  liable  undci 
the  provisions  of  this  section,  by  reason  of  any  such  invest- 
ment ;  nor  shall  the  person  for  whose  benefit  the  investnieut  is 
made  be  responsible  in  respect  to  the  stock  until  he  becomes 
competent  and  able  to  control  tlie  same  ;  but  the  I'esponsibility 
of  the  guardian  or  trustee  making  the  investment  shall  con- 
tinue nntil  that  period.  Stock  held  as  collateral  security,  of 
by  a  trustee,  or  m  any  other  representative  capacity,  does  not 
noake  the  holder  thereof  a  stockholder  within  the  meaning  o/ 
this  section,  except  in  the  cases  above  mentioned,  so  as  to 
charge  him  with  any  proportion  of  the  debts  or  liabilities  of 
the  corporation ;  but  the  pledgor,  or  person  or  estate  repre- 
sented, 18  to  be  deemed  the  stockholder,  as  respects  such  lia- 
bility. In  corporations  having  no  capital  stock,  each  member 
is  individually  and  personally  liable  for  his  proportion  of  its 
debts  and  liabilities,  and  similar  actions  may  l^e  brought 
against  him,  either  alone  or  jointly  with  other  members,  to 
enforce  such  liability,  as  by  this  section  may  be  brought 
against  one  or  more  stockholders,  and  similar  judgments  may 
be  rendered.  The  liability  of  each  stockholder  of  a  corpo- 
ration formed  under  the  laws  of  any  other  State  or  Terri- 
tory of  the  United  States,  or  of  any  foreign  country,  and 
doing  business  within  this  State,  shall  be  the  same  as  the  lia- 
bility of  a  stockholder  of  a  corporation  created  under  the 
Constitution  and  laws  of  this  State.  [Approved  March  15, 
87r..i 

SS  Cal.  880. 

^323.  All  corporations  for  profit  must  issue  certifiratef« 
for  stock  when  fully  paid  up,  signed  by  the  president  and  sec< 
retary,  and  may  provide,  in  their  by-laws,  for  issuing  certifi- 
cates prior  to  the  full  payment,  under  such  restrictions  and  foi 
vuch  purposes  as  their  by-laws  may  provide. 

§  324.  Whenever  the  capital  stock  of  any  corporation  is 

divided  into  shares,  and  certificates  therefor  are  issued,  sucb 

hares  of  stock  are  personal  property,  and  may  be  transferret' 
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by  indonwment  by  the  si^natare  of  the  proprietor,  or  his  attor- 
ney or  legal  representative,  and  delivery  of  the  certificate  ;  hn\ 
such  transfer  is  not  valid,  except  between  the  parties  thereto, 
until  the  same  is  so  entered  upon  the  books  of  the  corporation 
as  to  show  the  names  of  the  ])arties  by  and  to  whom  trans- 
fer i-ed,  the  namber  or  designation  of  the  shares,  and  the  date 
of  the  transfer. 

53  Cal.  431.    See  act  taxing  Iransfer  of  shares,  following  §  471,  p.  Tt  ft. 

58  Cal.  426,  600. 

§  325.  Shares  of  stock  in  corporations  held  or  oTned  by 
a  married  woman  may  be  transferred  by  her,  her  agent,  ur 
attorney,  without  the  signature  of  her  husband,  in  the  same 
nrinner  as  if  such  married  woman  were  a  feme  sole.  All 
dividends  payable  upon  any  shares  of  stock  of  a  corporation 
held  by  a  married  woman  may  be  paid  to  such  married 
woman,  her  agent  or  attorney,  in  the  same  manner  as  if  she 
were  unmarried,  and  it  is  not  necessary  for  her  husband  to 
join  in  a  receipt  therefor ;  and  any  proxy  or  power  given  by 
a  married  woman,  touching  any  snares  of  htock  of  any  cor- 
poration owned  by  her,  is  valid  and  binding  wi*^^hout  the  sig- 
nature of  her  husband,  the  same  as  if  she  were  un*^.arried. 

§  326.  "When  the  shares  of  stock  in  a  corporatll>n  are  o«nied 
by  parties  residing  out  of  the  State,  the  president,  secretary, 
or  directors  of  the  corporation,  before  entering  any  transfer 
of  the  shares  on  its  booKS,  or  issuing  a  certificate  therefor  to 
the  transferee,  may  require  from  the  attorney  or  agent  of  the 
non-resident  owner,  or  from  the  person  claiming  under  the 
transfer,  an  affidavit  or  other  evidence  that  the  non-resident 
owner  was  alive  at  the  uate  of  the  transfer,  and  if  such  affi* 
davit  or  other  satisfactory  evidence  be  not  furnished,  may  re- 
quire from  the  attorney,  agent,  or  claimant,  a  bond  of  indem- 
nity, with  two  sureties,  satisfactory  to  the  officers  of  the  cor- 
poration, or,  if  not  so  satisfactory,  then  one  approved  by  a 
judge  of  the  Superior  Court  of  the  county  in  wtiieh  the  prin* 
cipal  office  of  the  corporation  is  sltunted,  conditioned  to  pro- 
tetrt  the  corporation  against  any  liability  to  tlie  legal  represen- 
tatives of  the  owner  of  the  shares,  in  case  of  his  or  her  death 
liefore  the  transfer ;  and  if  such  affidavit  or  other  evidence  or 
bond  be  not  furnished  when  required,  as  iierciu  provided, 
neither  the  corporation,  nor  any  officer  thereof,  shall  be  liable 
Cor  refusing  to  enter  the  transfer  on  the  books  of  the  corpora- 
tion.    [In  effect  February  16,  1883.] 

58  Cal.  426. 

§  327.  Any  contract  or  contracts,  verbal  or  written,  here- 
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after  made,  wnereby  it  is  soug^ht  directly  or  indirectly  to  !» 
lieve  any  director  or  trustee  of  auy  corporation  or  joint  Btock 
ussociation  from  any  liability  imposed  by  section  three  of  ar» 
tide  twelve  of  the  Constitution  of  California,  are  hereby  de- 
clared to  be  and  shall  be  null  and  void.  [In  effect  April  12. 
€880.] 

ARTICLE  If. 

ASSESSMENTS  OK   STOCK. 

6«mOM  331.  Directors  may  levy  aRsessuieiito. 
.  332.  Limitation.    How  levied. 
333.  Levy  of  asse^Rmeiit.    Old  assessment  remaining  unpaid. 

834.  What  order  shall  contain. 

835.  Notice  of  asse8.<imcnt.    Form. 

836.  Publication  and  service. 

'    837.  Delinquent  notice.    Form 

838.  Contents  of  notice. 

839.  IIow  published. 

840.  Jurifidiction  acquired,  how. 

841.  Sale  to  be  by  public  auction. 

842.  lUghest  bidder  to  be  the  purchaser. 

843.  In  default  of  bidder.<4,  corporation  may  purchase 

844.  Disposition  of  stock  purchased  by  corporation. 

845.  Extension  of  time  of  delinquent  sale. 

846.  Assessments  shall  not  be  invalidated. 

847.  Action  for  recovery  of  stock,  and  limitation  thereof. 

848.  Affidavits  of  publication.    Affidavits  of  sale.    To  be  filed. 

849.  Waiver  of  sale.    Action  to  recover  assessment. 

§  331.  The  directors  of  any  corporation  formed  or  existing 
under  the  laws  of  this  State,  after  one  fonrth  of  its  capitsu 
Stock  has  been  subscribed,  may,  for  the  purpose  of  payinof  ex^ 
penses,  conducting  busines.s,  or  payinjr  debts,  levy  and  collect 
ftssessments  upon  the  subscribed  capital  stock  thereof,  in  the 
manner  and  tbrm,  and  to  the  extent  provided  herein.  [In 
effect  July  I,  1874.] 

§  332.  No  one  assessment  must  exceed  ten  per  cent,  of  the 
imount  of  the  capital  stock  named  in  the  articles  of  incorpora- 
;ion,  except  in  the  ca.ses  in  this  section  otherwise  provided 
for,  as  follows : 

I.  If  the  whole  capital  of  a  corporation  has  not  been  paid 
up,  and  the  corporation  is  unable  to  meet  its  liabilities  or  to 
satisfy  the  claims  of  its  creditors,  the  assessment  may  be  for 
the  full  amount  unpaid  upon  the  capital  stock ;  or  if  a  leaf 
tmount  is  sufficient,  then  it  may  be  K>r  sach  a  percenter  ai 
vill  raise  that  amoiuiC , 
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2.  The  directors  of  railroad  Qorporations  may  assess  the 
rapital  stock  in  instalments  of  not  more  than  ten  per  cent, 
per  month,  unless  in  the  articles  of  incorporation  it  is  other- 
wise provided ; 

3.  The  directors  of  fire  or  marine  insurance  corporations 
may  assess  such  a  percentage  of  the  capital  stock  as  they 
deem  proper. 

§  333.  No  assessment  must  be  levied  while  any  portion  of 
a  previous  one  remains  unpaid,  unless  : 

1.  The  power  of  the  corporation  has  been  exercised  in  ac- 
cordance ^vith  the  provisions  of  this  article  for  the  purpose  of 
collecting  such  previous  assessment ; 

2.  The  collection  of  the  previous  assessment  has  been  en 
joined;  or 

3.  I'he  assessment  falls  within  the  provisions  of  either  the 
first,  socond,  or  third  subdivision  of  section  332. 

§  334.  Every  order  levying  an  assessment  must  specify  the 
amount  thereof,  when,  to  whom,  and  where  payable ;  nx  a 
day,  subsequent  to  the  full  term  of  publication  of  the  assess* 
ment  notice,  on  which  the  unpaid  assessments  shall  be  delin- 
quent, not  less  than  thirty  nor  more  than  sixty  days  from  the 
time  of  making  the  order  levying  the  assessnient;  and  a  day 
for  the  sale  of  delinquent  stock,  not  less  than  fifteen  nor  more 
than  sixty  days  from  the  day  the  stock  is  declared  delin- 
quent. 

§  335.  Upon  the  making  of  the  order,  the  secretary  shall 
cause  to  be  published  a  notice  thereof,  in  the  foUovving  form  * 

(Name  of  corporation  in  full.  Location  of  principal  place  of 
business.)  Notice  is  hereby  given,  that  at  a  meeting  of  the 
directors,  held  on  the  (date),  an  assessment  of  (amount)  per  share 
was  levied  upon  the  capital  stock  of  the  corporation,  payable 
(when,  to  whom,  and  where).  Any  stock  upon  which  this  assess- 
ment shall  remain  unpaid  on  the  (day  fixed)  will  be  delinquent 
and  advertised  for  sale  at  public  auction,  and,  unless  payment  ia 
made  before,  will  be  sold  oa  the  (day  appointed),  to  pay  the  delin- 
quent assessment,  togethei  with  costs  or  advertising  and  expenses 
df  sale. 

(Signature  of  secretary,  with  location  of  office  ) 

{  336.  The  notice  must  be  personaUy  served  upon  each 
ttockholder,  or,  in  lien  of  personal  service,  must  be  sent 
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through  the  mail,  addressed  to  each  stockholder  at  his  place  of 
residence,  if  known,  and  if  not  known,  at  the  place  where  the 
principal  office  of  the  corporation  is  situated,  and  be  published 
once  a  week,  for  four  successive  weeks,  in  some  newapa])er  oi 
p^eneral  circulation  and  devoted  to  the  publication  of  general 
news,  published  at  the  place  designated  in  the  articles  uf  in- 
corporation as  the  principal  place  of  business,  and  also  iti  some 
news])aper  published  in  the  county  in  which  the  works  of  the 
coi-poration  are  situated,  if  a  paper  be  published  therein.  If 
the  works  of  the  corporation  are  not  within  a  State  or  Terri- 
tory of  the  United  States,  publication  in  a  paper  of  the  place 
wheie  they  are  situated  is  not  necessary.  If  there  be  no 
newspaper  published  at  the  place  designated  as  the  principal 
place  of  business  of  the  corporation,  then  the  publicatiuu  must 
be  made  in  some  other  newspaper  of  the  county,  if  there  be 
one,  and  if  there  be  none,  then  in  a  newspaper  published  in  an 
adjoining  county.     [In  effect  July  1,  1874.J 

§  337.  If  any  portion  of  the  assessment  mentioned  in  the 
notice  remains  unpaid  on  the  day  specified  therein  for  declar- 
ing the  stock  delinquent,  the  secretary  must,  unless  otherwise 
ordered  by  the  board  of  directors,  cause  to  be  published  in  the 
same  papers  in  which  the  notice  hereinbefore  provided  for 
shall  have  been  published,  a  notice  substantially  in  the  follow 
ing  form : 

(Name  in  full.  Location  of  principal  place  of  business.)  No^ 
MCE.  —  There  is  delinquent  upon  the  following  described  stock, 
on  account  of  assessment  levied  on  the  (date),  (and  asse8f:nienti> 
levied  previous  thereto,  if  any),  the  several  amounts  set  opposite 
Ihe  names  of  the  respective  shareholders,  as  follows:  (Names, 
number  of  certificate,  number  of  shares,  amount.)  And  in  ac- 
cordance with  law  (and  an  order  of  the  board  of  directors,  made 
on  the  [date],  if  any  such  order  shall  have  been  made),  so  many 
shares  of  each  parcel  of  such  stock  as  ma}'  be  necessary,  will  be 
sold,  at  the  (particular  place),  on  the  (date),  at  (the  hour)  of  such 
davt  to  pay  delinquent  assessments  thereon,  together  with  costs  of 
« Ivertismg  and  expenses  of  the  sale. 

(Name  of  secretary,  with  location  of  office.) 

§  338.  The  notice  must  specify  every  certificate  of  stock, 
the  number  of  shares  it  represents,  and  the  amount  dut 
thereon,  except  where  certificates  may  not  have  been  issued  to 
parties  entitled  thereto,  in  which  case  the  number  of  sharet 
%nd  amount  due  thereon,  together  with  the  fact  that  the  certi 
Icates  for  such  shares  have  not  been  issued,  most  be  stated. 
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§  339.  The  notice,  when  published  in  a  daily  paper,  most 
be  published  for  ten  days,  excluding  Sundays  and  holidays, 
previous  to  the  day  of  sale.  When  published  in  a  weekly 
paper,  it  must  be  published  in  each  issue  for  two  weeks  pre- 
vious to  the  day  of  sale.  The  firat  publicatiou  of  all  deiin- 
qucut  sales  must  be  at  least  fifteen  days  prior  to  the  day  ol 
sale. 

§  340.  By  the  publication  of  the  notice,  the  corporation 
Acquires  jurisdiction  to  sell  and  convey  a  perfect  title  to  all  ol 
the  stock  described  in  the  notice  of  sal^^  upon  which  any  |)or- 
tion  of  the  assessment  or  costs  of  advertising  remains  unpaid 
at  the  hour  appointed  for  the  sale,  but  must  sell  no  more  of 
such  stock  than  is  necessary  to  pay  the  assessments  due  and 
costs  of  sale. 

§  341.  On  the  day,  at  the  place,  and  at  the  time  appointed 
in  the  notice  of  sale,  the  secretary  must,  unless  otherwise  or* 
dered  by  the  directors,  sell  or  cause  to  be  sold  at  public  auc- 
tion, to  the  highest  bidder  for  cash^  so  many  shares  of  each 
parcel  of  the  described  stock  as  may  be  necessary  to  pay  the 
assessment  and  charges  thereon,  according  to  the  terms  of 
sale ;  if  payment  is  made  before  the  time  fixed  for  sale,  the 
party  paying  is  only  required  to  pay  the  actual  cost  of  adver- 
tising, in  addition  to  the  assessment. 

m 

§  342.  The  person  offering  at  such  sale  to  pay  the  assess- 
ment and  costs  for  the  smallest  number  of  shares  or  fraction 
of  a  sliare  is  the  highest  bidder,  and  the  stock  purchased  must 
be  transfeiTcd  to  him  on  the  stock  books  of  tne  corporation, 
on  payment  of  the  assessment  and  costs. 

§  343.  Tf,  at  the  sale  of  stock,  no  bidd'ir  offers  the  amount 
of  the  assessments  and  costs  and  charges  due,  the  same  may 
be  bid  in  and  purchased  by  the  corporation,  through  the  sec- 
retary, president,  or  any  director  thereof,  at  the  amount  oi 
the  assessments,  costs,  and  charges  due  ;  and  the  amount  of 
the  asseasments,  costs,  and  charges  must  be  credited  as  paid  in 
full  on  the  books  of  the  corporation,  and  entry  of  the  transfer 
»f  the  stock  to  the  corporation  must  he  made  on  the  booki 
thereof.  While  the  stock  remains  the  property  of  the  corpo- 
ration it  is  not  assessable,  nor  must  any  dividends  be  declared 
hereon  ;  but  all  assessments  and  dividends  must  be  appor 
lioned  upon  the  stock  held  by  the  stockholders  of  the  corpo 
tatiou. 
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§  344.  All  purchases  of  its  own  stock  made  bj  any  corpo* 
ratioj:  vest  the  legal  title  to  the  same  in  the  corporation ;  and 
the  -tock  so  purchased  is  held  subject  to  the  control  of  the 
Rtochholders,  who  may  make  such  disposition  of  the  same  as 
they  deem  fit,  in  accordance  with  the  by-laws  of  the  corpora- 
tion or  vote  of  a  majority  of  all  the  remaininj^  shares.  When- 
ever any  portion  of  the  capital  stock  of  a  corporation  is  hald 
by  tlie  corporation  by  purchase,  a  majority  of  the  remaining 
sliares  is  a  majority  of  the  stock  for  all  purposes  of  election  Of 
votinj^  on  any  question  at  a  stockholders'  meeting. 
67  Cal.  398. 

§  345.  The  dates  fixed  in  any  notice  of  assessment  or  no- 
tice of  delinquent  sale,  published  accordins:  to  the  provisions 
hereof,  may  be  extended  from  time  to  time  for  not  more  than 
thirty  days,  by  order  of  the  directors,  entered  on  the  records 
of  the  corporation ;  but  no  order  extendinj?  the  time  for  the 
j)erformance  of  any  act  specified  in  any  notice  is  efiectual  un- 
less notice  of  snch  extension  or  ]X)stponement  is  appended  to 
and  published  with  the  notice  to  which  the  order  relates. 

§  346.  No  assessment  is  invalidated  by  a  failure  to  make 
])ublication  of  the  notices  hereinbefore  provided  for,  nor  by 
the  non-performance  of  any  act  required  in  order  to  enforce 
the  payment  of  the  same  ;  but  in  case  of  any  substantial  error 
-or  omission  in  the  course  of  proceedings  for  collection,  all  pre- 
vious proceedings,  except  the  levying  of  the  assessment,  are 
void,  aud  publication  must  be  begun  anew. 

§  347.  No  action  must  be  sustained  to  recover  stock  sold 
for  delinquent  assessments,  upon  the  ground  of  iiregularity 
in  the  assessment,  irregularity  or  defect  of  the  notice  of  sale, 
or  defect  or  irregularity  in  the  sale,  unless  the  party  seeking 
ko  maintain  such  action  first  pays  or  tenders  to  the  corpora- 
tion, or  the  party  holding  the  stock  sold,  tlie  sum  for  which 
the  same  was  sold,  togetlier  with  all  subsequent  assessments 
which  may  have  been  paid  tliereon  and  interest  on  such  sums 
from  the  time  they  were  paid ;  and  no  such  action  must  be 
Bustained  unless  tlie  same  is  commenced  by  the  filing  of  a 
tomphiint  and  the  issuing  of  a  summons  thereon  witlun  six 
months  after  such  sale  was  made. 

§  348.  The  publication  of  notice  reqniied  by  this  artida 
may  b«  proved  by  the  affidavit  of  the  printer,  foreman,  oi 
principal  clerk  of  the  newspaper  in  which  the  same  was  pub 
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Hehed ;  aad  the  affidavit  of  the  secretary  or  auctioneer  is 
prima  facie  evidence  of  the  time  and  place  of  sale,  of  the 
quantity  and  particular  description  of  the  stock  sold,  and  to 
whom,  and  for  what  price,  and  of  the  fact  of  the  purchase 
money  being  paid.  The  affidavits  must  be  filed  in  the  office 
of  the  corporation,  and  copies  of  the  same,  certified  by  the 
secretary  thereof,  are  prima  facie  evidence  of  the  tacts  therein 
stated.  Certificates,  signed  by  the  secretai'y,  and  under  the 
leal  of  the  corporation,  are  prima  facie  evidence  of  the  con- 
tents thereof.     [In  effect  >  ^ly  1,  1874.] 

§  349.  On  the  day  specihed  for  declaring  the  stock  delin* 
rpierit,  or  at  any  time  subsequent  thereto  and  before  the  sale 
of  the  delinquent  stock,  the  board  of  directors  may  elect  to 
waive  further  proceedings  under  this  chapter  for  the  collec- 
tion of  deliuquent  assessments,  or  any  part  or  portion  thereof, 
and  may  elect  to  proceed  by  action  to  recover  the  amount  of 
the  assessment  and  the  costs  and  expenses  already  incurred, 
or  any  part  or  portion  thereof. 


CHAPTER  ni. 
CORPORATE  POWERS.  • 

AanoLi  I.  Gbkekal  rowxBs,  ^|  854-361. 
II.  Records,  f§  877, 8Y8. 
III.  Examination  op  Corporation,  $§882-884. 

IV.  JUDOMRNT  AGAINST  AND  SaLK  OF  CORPORATE  PROPIETT,  U  888> 

8d8. 

ARTICLE  I. 
OEXERAL  PC  WEBS. 

iBonON  354.  Powers  of  corporations. 
856.  LimitatioQ  of  powers. 

866.  Banking  expreraly  prohibited. 

867.  Misnomer  does  not  inTalidate  instrument. 

868.  Corporation  to  organize  within  one  year. 

869.  Increasing  and  diminishing  capital  stock,  how. 

860.  Corporations  may  acquire  real  property,  and  how  moell. 

861.  Consolidation  of  mining  corporations. 

862.  Amendment  of  articles  or  certificate  of  incorporation. 

§  354*  Every  corporation,  as  such,  has  power  : 
1.  Of  fincceraion,  hy  its  corporate  name,  for  the  period  lini' 
ited  ;  and  when  no  period  i^J.iniited,  perpetually  ; 


|§  355-358  coBPOSATK  powers.  M 

2.  To  sne  and  be  sned,  in  any  court ; 

3.  To  make  and  use  a  common  seal,  and  alter  the  ftame  al 
pleasure ; 

4.  To  purchase,  hold,  and  convey  such  real  and  personal 
estate  an  the  purposes  of  the  corporation  may  I'equire,  not  ex- 
ceeding  the  amount  limited  in  this  part ; 

5.  To  appoint  such  siiburdiuiitc  odieers  or  agents  as  the 
business  of  the  corporation  may  req.iire,  and  to  allow  them 
laitable  compensation ; 

6.  To  make  by-laws,  not  inconsistent  with  any  existing  law, 
for  the  management  of  its  property,  the  regulation  ot  ita 
affairs,  and  for  the  transfer  of  ics  stock  ; 

7.  To  admit  stockholders  or  members,  and  to  sell  their 
stock  or  shares  lor  the  payment  of  assessments  or  instal- 
ments ; 

8.  To  enter  into  any  obligations  or  contracts  essential  to  the 
transaction  of  its  ordinary  aifairs,  or  for  the  purposes  of  the 
corporal  ion. 

52  Cal.  59 ;  66  Cal.  63. 

§  355.  In  addition  to  the  powers  enumerated  in  the  pre- 
ceding section,  and  to  those  expressly  given  in  that  title  of 
this  part  under  which  it  is  incorporated,  no  corporation  shall 
]j08sess  or  exercise  any  corporate  powers,  except  such  as  are 
necessary  to  the  exercise  of  the  powers  so  enumerated  and 
given. 

§  356.  No  corporation  shall  create  or  issue  bills,  notes,  or 
other  evidences  of  debt,  upon  loans  or  otherwise,  for  circula- 
tion as  money. 

Issuing  or  circulating  reaper  money,  except  as  authorised  by  the  United 
States,  punished  by  Penal  Code,  §  648. 

§  357.  The  misnomer  of  a  corporation  in  any  written  in- 
strument does  not  invalidate  the  instrument,  if  it  can  be  rear 
Bouably  ascertained  from  it  what  corporation  is  intended. 

§  358.  If  a  corpomtion  docs  not  organize  and  commence 
the  transaction  of  its  business  or  the  construction  of  its  works 
within  one  year  from  the  date  of  its  incorporation,  its  corpo- 
rate po\\efs  cease.  The  due  incorporation  of  any  company, 
claiming  in  good  faith  to  be  a  corporation  under  this  part, 
and  doing  business  as  such,  or  its  right  to  exercise  corporate 
powers,  shall  not  be  inquired  into,  collaterally,  in  any  private 
luit  to  which  such  de  facto  corporation  may  be  a  party ;  but 
»nch  inquiry  may  he  had  at  the  buit  of  the  State  on  mfomui 
tiou  of  the  attorney  general. 
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§  359.  No  corporation  shall  issue  stock  or  bonds  except  for 
money  paid,  labor  done,  or  property  actually  received,  and  all 
fictitious  increase  of  stock  or  indebtedness  shall  be  void.  Every 
corporation  may  increase  pr  diminish  its  capital  stock,  or  in- 
crease its  bonded  indebtedness,  subject  to  the  foregoing  pro- 
vision of  this  section,  at  a  meeting  called  by  the  Directors  for 
the  purpose,  as  follows;  — 

1.  Notice  of  the  time  and  the  place  of  the  meeting,  stating 
its  object,  and  the  amount  to  which  it  is  proposed  to  increase 
or  diminish  the  capital  stock,  must  be  personally  served  on 
each  stockholder  resident  in  the  State,  at  his  ])lace  of  residence, 
if  known,  and  if  not  known,  at  the  place  where  the  principal 
office  of  the  corporation  is  situated,  and  be  publishtid  in  a 
newspaper  published  in  the  county  of  such  principal  place  of 
bn^iness  once  a  week  for  nine  weeks  successively. 

2.  The  capital  stock  must  in  no  case  be  diminished  to  an 
amount  less  than  the  indebtedness  of  the  corixiration,  or  the 
estimated  cost  of  the  works  which  it  may  be  the  purpose  of 
the  corporation  to  construct. 

3.  At  least  two  thirds  of  the  entire  capital  stock  must  l)e 
represented  by  the  vote  in  favor  of  the  increase,  [or]  diminu- 
tion, before  it  can  be  effectual. 

4.  A  certificate  must  be  signed  by  the  Chairman  and  Secre- 
tary of  the  meeting  and  a  majority  of  the  Directors,  showing 
a  compliance  with  the  requirements  of  this  section,  the  amount 
to  which  the  capital  stock  has  been  increased  or  diminished, 
the  amount  of  stock  represented  at  the  meeting,  and  the  vote 
by  which  the  object  was  accomplished. 

5.  The  certificate  must  be  filed  in  the  office  of  the  County 
Clerk  where  the  original  articles  of  incorporation  were  filed, 
and  a  certified  copy  thereof  in  the  office  of  the  Secretary  of 
State,  and  thereupon  the  capital  stock  shall  be  so  incrcjiscd  or 
diminished,  or  the  bonded  indebtedness  may  be  increased  ac- 
cordingly.    [In  efiect  March  14,  188.5.] 

§  360.  No  corporation  shall  acquire  or  hold  any  more 
real  property  than  may  be  reasonably  necessary  for  the 
transaction  of  its  business,  or  the  construction  of  its  works, 
except  as  otherwise  specially  provided.  A  corporation  may 
tcquire  real  property,  as  provided  ^n  Title  Vll.,  Part  III., 
Code  of  Civil  Pi*ocedure,  when  needed  for  any  of  the  uses  an«i 

Jurposes  mentioned  in  said  title  [§§  1237-1263].    [In  eifect 
uly  1,  1874.] 

• 

§  861.  It  shall  l)e  lawful  for  two  or  more  corporations 
formed,  or  that  may  hereafter  be  formed,  under  the  laws  of 
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this  State,  for  mining  purposes,  which  own  or  possess  mining 
claims  or  lands  adjoining  each  other,  or  lying  in  the  same 
vicinity,  to  consolidate  their  capital  stock,  debts,  property, 
assets,  and  franchises,  in  such  manner  and  upon  such  terms 
as  may  be  agreed  upon  by  the  respective -boards  of  directors 
or  trnsrees  of  such  companies  so  desiring  to  consolidate  their 
interests  ;  but  no  such  cousolidation  shall  take  place  without 
the  written  consent  of  the  stockholders  representing  two 
thirds  of  the  capital  stock  of  each  company,  and  no  such  con- 
solidation shall,  in  any  way,  relieve  sudi  companies,  or  the 
stockholders  thereof,  from  any  and  all  just  liabilities ;  and  in 
case  of  such  consolidation,  due  notice  of  the  same  shall  be 
given,  by  advertising,  for  one  month,  in  at  least  one  news- 
paper in* the  county  and  State  where  the  said  mining  prop- 
erty is  situated,  if  there  be  one  published  therein,  and  also  in 
one  newspaper  published  in  the  county,  or  city  and  county, 
where  the  principal  place  of  business  of  any  of  said  companies 
shall  be.  And  when  the  said  consolidation  is  completed,  a 
certificate  thereof,  containing  the  manner  and  terms  of  said 
consolidation,  shall  be  filed  in  the  office  of  the  county  clerk 
of  the  county  in  which  the  original  certificate  of  incorporation 
of  any  of  said  companies  shall  be  filed,  and  a  copy  thereof 
shall  be  filed  in  the  office  of  the  secretary  of  state ;  such  cer- 
tificate shall  be  signed  by  a  majority  of  each  board  of  trustees 
or  directors  of  the  original  companies,  and  it  shall  be  their 
duty  to  call,  within  thirty  days  after  the  filing  of  such  certifi- 
cate, and  aflter  at  least  ten  days'  public  notice,  a  meeting  of 
the  stockholders  of  all  of  said  companies  so  consolidated,  to 
elect  a  board  of  trustees  or  directors  for  the  consolidated  com- 
pany, for  the  year  thence  next  ensuing.  The  said  certificate 
shall  also  contain  all  the  requirements  prescribed  by  section 
two  hundred  and  ninety  of  said  Civil  Code. 

This  act  shall  apply  to  all  corporations  formed  under  the 
'41  ws  of  this  State,  whether  formed  under  the  said  Civil  Code 
or  prior  thereto.     [In  effect  March  20,  1876.] 

§  362.  Any  corporation  may  amend  its  articles  of  associa- 
tion or  certificate  of  incorporation  by  a  majority  vote  of  its 
Board  of  Directors  or  Trustees,  and  by  a  vote  or  written  assent 
of  the  stockholders,  representing  at  least  two-thirds  of  the  cap- 
ital stock  of  such  corporation  ;  and  a  copy  of  the  said  articles 
of  association  or  certificate  of  incorporation,  as  thus  amended, 
duly  certified  to  be  correct  by  the  President  and  Secretary  of 
the  Board  of  Directors  or  Trustees  of  such  incorporation,  shall 
be  filed  in  the  ofiice  or  offices  where  the  original  or  certificates 
of  incorporation  are  required  by  this  Code  to  be  filed ;   and 
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from  the  time  of  so  filing  such  copy  of  the  amended  articles 
of  association  or  certificate  of  incorporation,  such  corporation 
shall  have  the  same  powers,  and  it  and  the  stockholders  thereof 
shall  thereafter  be  subject  to  the  same  liabilities  as  if  such 
amendment  hud  been  embraced  in  the  orij^inal  artielrs  or  cer- 
tificate of  incorporation;  pronded,  that  the  time  of  the  exist- 
ence of  snch  corporation  shall  not  be  by  such  amendment  ex- 
tended beyond  the  time  fixed  in  the  oripnal  articles  or  certifi- 
cate of  incorporation ;  provided  further^  that  such  ori«;inal  and 
amended  articles  or  certificate  of  incorporation  shall  together 
contain  all  the  matters  and  things  required  under  which  the 
original  articles  of  association  or  certificate  of  incorporation 
were  executed  and  filed ;  and,  provided  further,  that  nothing 
herein  contained  shall  be  construed  to  cure  or  amend  any  de- 
fect existing  in  any  original  certificate  of  incorporation  here- 
tofore filed,  by  reason  that  such  certificate  does  not  set  forth 
the  matters  required  to  make  the  same  valid  as  a  certificate  of 
incorporation  at  the  time  of  its  filing ;  and  also  provided^  that 
if  the  assent  of  two  thirds  of  the  stockholders  to  such  amend- 
ment has  not  been  obtained,  that  a  notice  of  the  intention  to 
make  the  amendment  shall  first  be  advertised  for  thirty  (30) 
days  in  some  newspaper  published  in  the  town  or  county,  or 
city  and  county,  in  which  the  principal  place  of  business  of  the 
association  or  corporation  is  located,  before  the  filing  of  the 
proposed  amendment ;  and,  provided  also,  that  nothing  in  this 
section  shall  be  construed  to  authorize  any  corporation  to  di- 
minish its  capital  stock.    [Approved  March  12,  1885.] 
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ARTICLE  n. 

BECOBD8. 

Bionoii  877.  Records— of  what,  and  how  kept. 

878L  Other  records  to  be  kept  by  corporatioiu  for  profit, 
others. 

§  377.  All  corporations  for  profit  are  required  to  keep  a 
record  of  all  their  business  transaction:* ;  a  jonrnal  of  all 
meeting  of  their  directore,  members,  or  stockholders,  with 
the  time  and  place  of  holdiiif)^  the  same,  whether  regular  or 
Bpecial,  and  if  S|)ecinl,  its  object,  how  authorized,  and  the  no- 
tice thereof  given.  The  record  must  embrace  every  act  done 
or  ordered  to  be  done;  who  were  present,  and  who  absent; 
and,  if  requested  by  any  director,  member,  or  stockholder,  the 
time  shall  be  noted  when  he  entered  the  meeting  or  obtained 
leave  of  absence  therefrom.  On  a  similar  request,  the  aye? 
and  noes  must  be  taken  on  any  proposition,  and  a  recorc 
thereof  made.  On  similar  request,  the  protest  of  any  director, 
member,  or  stockholder,  to  any  action  or  proposed  action, 
roust  be  entered  in  full  —  all  such  records  to  be  open  to  the 
inspection  of  any  director,  member,  stockholder,  or  creditor  of 
the  corporation. 

Bee  Penal  Code,  §§  666,  569. 

§  378.  In  addition  to  the  records  required  to  be  kept  by 
the  preceding  section,  corporations  for  profit  must  keep  a 
book,  to  be  known  as  the  "  Stock  and  Transfer  Book,  in 
which  must  be  kept  a  record  of  all  stock ;  the  names  of  the 
stockholders,  or  members,  alphabetically  arranged ;  instal- 
ments  paid  or  unpaid ;  assessments  levied  and  paid  or  un- 
paid; a  statement  of  every  alienation,  sale,  or  transfer  of 
stock  made,  the  date  thereof,  and  by  and  to  whom  ;  and  all 
iuch  other  records  as  the  by-laws .  prescribe.  Corporations 
for  relij^ious  and  benevolent  purposes  must  provide  in  their 
by-laws  for  such  records  to  be  kept  as  may  be  necessary. 
8nch  Stock  and  Transfer  Book  must  be  kept  open  to  the  in- 
i^pection  of  any  stockholder,  member,  or  creditor. 

Bee  Psnal  Code,  §§  565,  569. 

See  Act  of  April  1, 1876,  Concerning  Statements  by  Banks  and  Bankers 
kpptndlx,  p.  4i4- 
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ARTICLE  III. 

EXAMINATION  OF  CORPORATIONS,  ETC 

IwmOK  882.  Examination  into  affairs  of  corporation,  how  made  by  oA 
cers  of  State. 

883.  Examination  made  by  the  legislature 

884.  Chapter  and  article  may  be  repealed 

§  382.  The  attorney  general  or  district  attorney,  whenever 
and  as  often  as  required  by  the  governor,  must  examine  intc 
the  affairs  and  condition  of  any  corporation  in  this  State,  and 
report  such  examination,  in  writing,  together  with  a  detailed 
Btatemeut  of  facts,  to  the  governor,  who  must  lay  the  Siime 
before  the  legislature;  and  for  that  purpose  the  attorney 
general  or  district  attorney  may  administer  all  necessary  oaths 
to  the  directors  and  officers  of*^  any  corporation,  and  may  ex- 
amine them  on  oath  in  relation  to  the  affairs  and  condition 
^•hereof,  and  may  examine  the  books,  papers,  and  documents 
belonging  to  such  corporation,  or  appertainuig  to  its  affairs 
and  condition. 

See  Penal  Code,  §  565. 

§  383.  The  legislature,  or  either  branch  thereof,  may  ex- 
imine  into  the  affairs  and  condition  of  any  coi-poration  in  this 
State  at  all  times ;  and,  for  that  purpose,  any  committee  ap- 
pointed by  the  legislature,  or  either  branch  thereof,  may  ad- 
minister all  necessary  oaths  to  the  directors,  officers,  and  stock- 
boldei's  of  such  corporation,  and  may  examine  them  on  oath 
'n  relation  to  the  affairs  and  condition  thereof;  and  may  ex- 
amine the  safes,  books,  papers,  and  documents  belonging  to 
/Uch  corporation,  or  pertaining  to  its  affaire  and  condition,  and 
eompel  the  production  of  all  keys,  books,  papers,  and  docu- 
ments by  summary  process,  to  be  issued  on  application  to  any 
court  of  record  or  any  judge  thereof,  under  such  rules  ana 
regulations  as  the  court  may  prescribe. 
See  Penal  Code,  §  565. 

§  384.  The  legislature  may  at  any  time  amend  or  repeal 
this  part,  or  any  title,  chapter,  article,  or  section  thereof,  and 
dissolve  all  corporations  created  thereunder ;  but  such  amend 
inent  or  repeal  uoes  not,  nor  does  the  dissolution  of  any  such  cor* 
poration,  take  away  or  impair  any  remedy  given  against  anjf 
luch  corporation,  its  stockholders,  or  officers,  for  any  liability 
vhich  has  been  previously  incuri^d. 


n  CORPOKATE  POWERS.  §§  888-392 

ARTICLE  IT. 

rUDGHENT  AGAIXST  AND  SALE  OF  CORPORATE  PROPERTT 

BicnON  388.  Franchise  may  be  treated  as  property,  and  sold  onde*  ex** 
cution. 

889.  Purchaser  to  transact  business  of  corporation. 

890.  Purchaser  may  recover  penalties,  &c. 
391.  Corporation  to  retain  powers  after  sale. 

892.  Kedemption  of  franchise. 

893.  When  proceedings  under  execution  may  be  had. 

§  888.  For  the  satisfaction  of  any  judgment  against  a  coi 
poration  authorized  to  receive  tolls,  its  franchise  and  all  the 
rights  and  privileges  thereof  may  be  levied  upon  and  sold  un- 
der execution,  in  the  same  manner  and  with  like  effect  as  any 
other  property.    [In  effect  July  1,  1874.] 

Code  Civ.  Froc.  §  688. 

§  889.  The  purchaser  at  the  sale  must  receive  a  certifica.te 
of  purchase  of  the  franchise,  and  be  immediately  let  into  the 
possession  of  all  property  necessary  for  the  exercise  of  the 
powers  and  the  receipt  of  the  proceeds  thereof,  and  must 
thereafter  conduct  the  business  of  such  corporation,  with  all 
its  powers  and  privileges,  and  subject  to  all  its  liabilities 
until  the  redemption  of  the  same,  as  hereinafter  provided. 

§  890.  The  purchaser  or  his  assignee  is  entitled  to  re- 
cover any  penalties  imposed  by  law  and  recoverable  by  the 
corporation  for  an  injury  to  the  franchise  or  property  thereof, 
or  lor  any  damages  or  other  cause,  occuriing  during  the  time 
he  holds  the  same,  and  may  use  the  name  of  the  corporation 
for  the  purpose  of  any  action  necessary  to  recover  the  same. 
A  recovery  for  damages  or  any  penalties  thus  had  is  a  bar  to 
any  suksequeut  action  by  or  on  behalf  of  the  corporation  for 
the  same. 

§  891.  The  corporation  whose  franchise  is  sold,  as  in  this 
article  provided,  in  all  other  respects  retains  the.  same  powers, 
»  bound  to  the  discharge  of  the  same  duties,  and  is  liable  to 
the  same  penalties  and  forfeitures,  as  before  such  sale. 

§  892.  The  corporation  may,  at  any  time  within  one  year 
titer  such  sale,  redeem  the  franchise,  by  paying  or  tendering 
to  the  purchaser  thereof  the  sum  paid  therefor,  with  twi  pef 
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cent,  interest  thereon,  but  without  any  allowance  for  the  toll 
which  he  may  in  the  mean  time  huve  received  ;  and  upon  snch 
payment  or  tender  the  franchise  and  all  the  rights  and  prir- 
Ueges  thereof  revert  and  belong  to  the  corporation,  as  if  no 
luch  sale  had  been  made. 

§  393.  The  sale  of  anj  franchise  under  execution  must  bi 
made  in  the  county  in  which  the  corporation  has  its  principa 
place  of  business,  or  in  wliich  the  pro})erty,  or  some  portion 
thereof,  upon  which  the  taxes  are  paid,  is  situated.  [In  effect 
July  1,  1874.] 


CHAPTER  IV. 

BXTBNSIOI7  AND  DISSOLUTION  OF  CORPORA- 
TIONS. 

Sacnox  899.  Proceeclings  to  disincorporate. 

400.  On  dissolution,  directors  to  be  trustees  for  creditors. 
101.  Any  corporation  may  extend  its  corporate  existence,  how. 

402.  How  corporations  may   continue   their    existence.     (&• 

pealed.) 

403.  Title  1.  to  apply  to  all  corporatious   with  certain  ezMp> 

tions. 

§  399.  The  dissolution  of  corporations  is  provided  for : 

1.  If  involuntaiy  —  in  Chapter  V.  of  Title  X.,  Part  II.,  of 
the  Code  of  Civil  Procedure.     [§§  802-810.] 

2.  If  voluntary  —  in  Title  VI.,  Part  III.,  of  the  Code  o< 
Civil  Procedure.     [§§  1227-1233.] 

§  400.  Unless  other  persons  are  appointed  by  the  court,  the 
directors  or  managers  of  the  affairs  of  such  corporation  at  the 
time  of  its  dissolution  are  trustees  of  the  creditors  and  stock 
holders  or  members  of  the  corporation  dissolved,  and  have  full 
power  to  settle  the  affairs  of  the  corporation. 

§  401.  Every  corporation  formed  for  a  period  loss  than 
(ifty  years  may,  at  any  time  prior  to  the  expiration  of  the 
term  of  its  corporate  existence,  extend  such  term  to  a  period 
not  exceeding  hfty  years  from  its  formntion.  Such  extension 
(oay  be  made  at  any  meeting  of  tlie  stockholders  or  members^ 
eailed  bv  the  directors  expressly  for  considering  the  subject 
i  voted  "by  stockholders  representing  two  thirds  of  the  capita 


73  INSURANCB  COBPOBATIONS.       §§  402~414 

•tock ;  or  bj  two  thirds  of  the  members ;  or  may  be  made 
upon  the  written  assent  of  that  number  of  stockholders  or 
members.  A  certificate  of  the  proceedings  of  the  meeting 
upon  such  Yote,  or  upon  such  assent,  shaU  be  signed  by  the 
chairman  and  secretary  of  the  meeting  and  a  majority  of  the 
directors,  and  be  filed  m  the  office  of  the  county  clerk,  whore 
the  original  articles  of  incorporation  were  filed,  and  a  certified 
copy  thereof  in  the  office  of  the  secretary  of  state,  and  there- 
upon the  term  of  the  corporation  shall  be  extended  for  the 
specified  period.     [In  effect  July  1,  1874.J 

§  402  of  said  Code  is  repealed.     [In  effect  July  1, 1874.] 

§  403.  The  provisions  of  this  title  are  applicable  to  every 
corporation,  unless  such  corporation  is  excepted  from  its  opera- 
tion, or  unless  a  special  provision  is  made  in  relation  thereto 
incousistent  with  some  provision  in  this  title,  in  which  case  the 
special  provision  prevails. 

See  Act  of  April  1, 1872,  Requiring  Foreign  Corporations  to  designate 
-  Resident  upon  whom  Procesa  may  be  served,  Appendix,  p.  478. 


TITLE  n. 

INSURANCE  CORPORATIONS. 

CHAFTEB  I.  GbNEUAL  PROVISIONS,  §§  414-419. 

II.   FlKB     AND     MaKIKB      InSURANCB     C0RF0RATI01lt| 

§§  424-430. 
III.  Mutual  Life,  Health,  and  Accident  Insub- 

ANCE  COKFOKATIONS,  §§  437-458. 


CHAPTER  L 

GENEBAIi  PROVISIONS. 

ilionoii  414.  Sub.«cription8  to  capital  stock  opened,  and  Iiow  collected 

415.  PurchaRe  and  conveyance  of  real  estate. 

416.  Policies,  how  issued  and  by  whom  signed. 

417.  IMvidends,  of  wha^  ind  when  declared. 

41S.  Directors  liable  for  loss  on  iuiiurance  in  certain  casef. 

419.  Capital  to  be  at  least  two  hundred  thousand  dollars. 

420.  Exception,  capital  of  one  hundred  thousand  dollars. 

{414.  After  the  secretary  of  state'issues  the  certificate  of 
bcorporation,  as  provided  in  Article  I.,  Chapter  I.,  Title  I.,  of 
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this  part,  the  directors  named  in  the  articles  of  incorporati<Hi 
must  proceed  in  the  manner  specified,  or  in  their  bylaws,  or 
if  none,  then  in  sach  manner  as  they  may  by  order  adopt,  to 
open  books  of  subscription  to  the  capital  stock  then  unsub- 
scribed, and  to  secure  subscriptions  to  the  full  amount  of  the 
fixed  capital ;  tu  levy  assessments  and  instalments  thereon, 
and  to  collect  the  same,  as  in  Chapter  II.  of  Title  I.  provided. 

§  415.  No  insurance  corporation  must  purchase,  hold,  o* 
convey  real  estate,  except  as  hereinafter  set  lorth,  to  wit : 

1.  Such  as  is  requis$ite  for  its  accommodation  in  the  conveu 
lent  transaction  of  its  business,  not  exceeding  in  value  one 
hundred  and  fifty  thousand  dollars ; 

2.  Such  as  is  conveyed  to  it,  or  to  any  person  for  it,  by  way 
of  mortgage  or  in  trust,  or  otherwise,  to  secure  or  provide  for 
the  payment  of  loans  previously  contracted,  or  for  moneys 
due; 

3.  Such  as  is  purchased  at  sales  upon  deeds  of  trut  or 
judgments  obtained  or  made  for  such  loans  or  debts  ; 

4.  Such  as  is  conveyed  to  it  in  satisfaction  of  debts  previ- 
ously contracted  in  ihe  course  of  its  dealings. 

All  such  real  estate  so  acquired,  which  is  not  requisite  for 
the  accommodation  of  such  corporation  in  the  transaction  of 
its  business,  must  be  sold  and  disposed  of  within  five  years 
after  such  corporation  acquired  title  to  the  same.  No  such 
real  estate  must  be  held  for  a  longer  period  than  five  years, 
unless  the  corporation  first  procures  a  certificate  from  the  in- 
surance commissioner  that  the  interest  of  the  corporation  will 
Bufier  materially  by  a  forced  sale  of  such  real  estate,  in  which 
event  the  time  for  ihe  sale  may  be  extended  to  such  time  as 
the  insurance  commissioner  directs  in  the  certificate. 

§  416.  All  policies  made  by  insurance  corporations  roust 
be  subscribed  by  the  president  or  vice  president,  or  in  case  ol 
the  death,  absence,  or  disability  of  those  officers,  by  any  two 
of  the  directors,  and  countersigned,  by  the  secretary  of  the 
corporation.  All  such  policies  are  as  binding  and  obligatory 
upon  the  coi*poratiou  as  if  executed  over  the  corporate  seal. 

§  417.  The  directors  of  eveiy  insurance  corporation,  at 
6uch  times  as  their  by-laws  provide,  must  make,  declare,  and 
pay  to  the  stockholders  dividends  of  so  much  of  the  net  prof- 
its of  the  corporate  business  and  interest  on  capital  invested 
w  to  them  appears  advisable ;  but  the  moneys  received  and 
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notes  taken  for  premium  on  rusks  which  are  undetermined  and 
outstanding  at  the  time  of  making  the  dividend  must  not  be 
treated  as  profits,  nor  divided,  except  as  provided  in  Chapter 
11.  of  this  title. 

§  418.  If  any  insurance  corporation  is  under  liabilities  for 
losses  to  an  amount  equal  to  its  capital  stock,  and  the  presi- 
dent or  directors,  after  knowing  the  same,  make  any  new  or 
fuither  insurance,  the  estates  of  all  who  make  such  insurance, 
or  assent  thereto,  are  severally  and  jointly  lialle  for  the 
Rmount  of  any  loss  wluch  takes  place  under  such  insurance. 

§  419.  Every  company,  corporation,  or  association  here- 
after formed  or  organized  under  the  laws  of  this  State  for  the 
transaction  of  business  in  fire,  marine,  inland  navinration,  or 
life  insurance,  must  have  a  subscribed  capital  stock  equal  to 
at  least  two  hundred  thousand  dollars,  twenty-five  per  cent,  of 
which  must  be  paid  in  previous  to  the  issuance  of  any  policy, 
and  the  residue  within  twelve  months  from  the  day  of  filing 
the  certificate  of  incorporation.  No  person,  corporation,  or 
association  organized  or  formed  under  the  laws  of  any  other 
State  or  country,  as  a  stock  company,  must  transact  any  such 
insurance  business  in  this  State,  unless  such  person,  corpora- 
tion, or  association  has  a  paid-up  capital  stock  equal  to  at  least 
two  hundred  thousand  dollars  in  available  cash  assets,  over 
and  above  all  liabilities  for  losses  reported,  expenses,  taxes, 
and  reinsurance  of  all  outstanding  risks,  as  provided  in  sec- 
tion six  hundred  and  two  of  the  Political  Code  of  this  State. 
Nor  must  any  person,  corporation,  or  association,  organized  or 
formed  under  the  laws  of  anv  other  State  or  countrv  as  a  mut- 
nal  insurance  company,  transact  any  such  insurance  business 
in  this  Stare,  unless  such  person,  corporation,  or  a.ssociatian 
possesses  available  cash  assets  equal  to  at  least  two  hundred 
thousand  dollars,  over  and  above  all  liabilities  for  losses  re- 
ported, expenses,  taxes,  and  reinsurance  of  all  outstanding 
risks,  as  provided  in  said  section  six  hundred  and  two  of  the 
Political  Code  of  this  State.     [In  effect  April  1,  1878.] 

§  420.  Every  company,  corporation,  or  association  hero- 
after  formed  or  organized  under  the  laws  of  this  Sttite  for  the 
n'anaaction  of  business  in  any  kind  of  Insurance  not  enumer- 
Ited  in  section  four  hundred  and  nineteen  of  the  Civil  Code 
jDust  have  a  subscribed  capital  stock  equal  to  at  least  one 
inndred  thonsand  dollars,  whicti  must  be  paid  in  at  the  timet 
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and  in  the  manner  prescribed  for  the  payment  of  the  capital 
Btock  of  a  corporation  organized  nnder  section  four  hundred 
and  nineteen  of  said  Civil  Code.  No  company,  corporation, 
or  association,  formed  or  organized  under  the  laws  of  anj' 
otber  State  or  country  as  a  stock  company,  must  transact  any 
such  insurance  business  in  this  State  without  a  paid-up  capital 
stock  of  not  less  than  one  hundred  thousand  dollars  iu  avail- 
able cash  assets,  over  and  above  all  liabilities  for  losses  re- 
ported, expenses,  taxes,  and  reinsurance  of  nil  outstanding 
risks,  as  provided  in  section  six  hundred  and  two  of  the  Polit- 
ical Code  of  this  State.  Nor  must  any  company,  corporation, 
^r  association,  formed  or  organized  under  the  laws  of  any 
other  State  or  country  as  a  mutual  insurance  company,  trans- 
act any  such  insurance  business  in  this  State  unless  &uch 
company,  corporation,  or  association  possesses  available  cash 
assets  equal  to  at  least  one  hundred  thousand  dollars  over  and 
above  all  liabilities  for  losses  reported,  expenses,  taxes,  and 
reinsurance  of  all  outstanding  risks,  as  provided  in  said  sec- 
tion six  hundred  and  two  of  the  Political  Code  of  this  State 
[In  effect  April  1,  1878.] 


CHAPTER  n. 
FIBE  AND  MARINE  INSURANCE  CORPORATIONS. 

Bionox  424.  Fsetyment  of  subscriptionB.    Capital  to  be  all  paid  in  twelw 
months. 

425.  Certificate  of  capital  stock  paid  up  to  bo  filed,  and  when 

426.  Property  which  may  be  insured. 

427.  Funds  may  be  iuyested,  how. 
42S.  Rate  of  risk. 

429.  Amounts  to  be  reserved  before  making  dividends. 

430.  Reservation  by  companien  with  less  than  ^200,000  capital 

431.  Amounts  to  be  reserved  by  life  insurance  companies. 

§  424.  The  entire  capital  stock  of  every  fire  or  siarinc  in  • 
nirance  corporation  must  be  paid  ap  in  cash  within  twelve 
months  from  the  tiling  of  the  articles  of  incorporation,  and  nc 
policy  of  insurance  must  be  issued  or  risk  taken  until  twenty 
ilve  per  cent,  of  the  whole  capital  stock  is  paid  np. 

§  426.  The  president  and  a  majority  of  the  directors  must 

vithin  thirty  days  after  the  payment  of  the  twenty-five  pe: 

out.  of  the  capital  stock,  and  also  within  thirty  days  after  tht 
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payment  of  the  last  instalment  or  assessment  of  the  capital 
stock  limited  and  fixed,  prepare,  subscribe,  and  swear  to  a  cer- 
tificate setting  forth  the  amount  of  the  fixed  capital  and  the 
amount  thereof  paid  up  at  the  times  respectively  in  this  see- 
tion  named,  and  file  the  same  in  the  office  of  the  county  clerk 
of  the  county  where  the  principal  place  of  business  of  the  cor- 
poration is  located,  and  a  duplicate  thereof,  similarly  exe-' 
fated,  with  the  insurance  commissioner. 

§  426.  Every  corporation  formed  for  fire  or  marine  ineup 
Auco,  or  both,  may  make  insurance  on  all  insurable  intereiti 
witiiin  the  scope  of  its  articles  of  incorporation,  and  nuij 
cai^  itself  to  be  reinsured. 

§  427.  Corporations  hereafter  organized  nnder  the  laws 
of  this  State  for  the  transaction  of  business  in  any  kind  of 
insurance  may  invest  their  capital  and  accumulations  in  the 
followinp^  named  securities : 

1.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds 
of  the  United  States  government ; 

2.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds 
of  any  of  the  States  of  the  United  States  not  in  default  for 
interest  on  such  bonds  ; 

3.  In  the  purchase  of  or  loans  upop  interest-bearing  bonds 
of  any  of  the  counties  and  incorporated  cities  and  towns  of 
the  State  of  California  not  in  default  for  interest  on  such 
bonds; 

4.  In  loans  upon  unincumbered  real  property,  or  upon 
merchandise  in  warehouse,  worth  at  least  one  hundred  per 
cent,  more  than  the  amount  loaned. 

But  no  investment  in  the  securities  named  in  subdivisions 
one,  two,  and  three  of  this  section  must  be  made  in  amount 
exceeding  the  par  value  of  such  securities,  nor  exceeding 
their  market  value.     [In  effect  April  1,  1878.] 

§  428.  Eire  and  marine  insurance  corporations  must  never 
take,  on  any  one  nsk,  whether  it  is  a  marine  insurance  or  an 
insurance  against  fire,  a  sum  exceeding  one  tenth  part  of  theii 
capital  actually  paid  in,  and  intact  at  the  time  of  taking  such 
risk,  without  reinsuring  the  excess  bljove  one  tenth.  [In  effect 
July  1,  1874.] 

§  429*  ^o  corporation  formed  hereafter  under  the  laws  of 
ibis  State,  and  transacting  fire,  marine,  inland  navigation  in- 
mrance  business,  or  insurance  provided  for  by  section  four 
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hundred  and  twenty  of  this  Code,  must  make  any  diyidendfl 
except  from  profits  remaining  on  hand  after  retaining  uuim« 
paired : 

1.  The  entire  subscribed  capital  stock  : 

2.  All  tlie  premiums  received  or  receivable  on  outstanding 
marine  or  inland  risks,  except  marine  time  risks; 

'  3.  A  fund  equal  to  one  half  of  the  amount  of  all  prcmiunu 
on  all  otlier  risks  not  terminated  at  the  time  of  making  such 
dividend ; 

4.  A  sum  sufficient  to  pay  all  losses  reported  or  in  conrse 
of  settlement,  and  all  liabilities  for  expenses  and  taxes.  [In 
effect  April  1,  1878.] 

§  430.  No  fire  or  marine  insurance  corporation,  wun  a 
inbscribed  capital  of  less  than  two  hundred  thousand  dollars, 
must  declare  any  dividends,  except  from  profits  remaining  on 
band  after  reserving : 

1.  A  sum  necessary  to  form,  with  the  subscribed  capital 
stock,  the  aggregate  sum  of  two  hundred  thousand  dollars ; 

2.  All  the  premiums  received  or  receivable  on  outstanding 
marine  or  inland  risks,  except  marine  time  risks ; 

3.  A  fund  equal  to  one  half  the  amount  of  all  premiums  on 
(ire  risks  and  marine  time  risks  not  terminated  at  tlie  time  of 
making  such  dividend ; 

4.  A  9um  sufficient  to  pay  all  losses  reported  or  in  course  of 
settlement,  and  all  liabilities  for  expenses  and  taxes. 

§  431.  No  corporation  formed  under  the  laws  of  this 
State,  and  transacting  life  iusurauce  business,  must  make 
any  dividends,  except  from  profits  remaining  on  hand  after 
retaining  unimpaired  : 

1.  The  entire  capital  stock  ; 

2.  A  sum  sufficient  to  pay  all  losses  reported  or  in  course 
dt  settlement,  and  all  liabilities  for  expenses  and  taxes ; 

3.  A  sum  sufficient  to  reinsure  all  outstanding  policies,  as 
ascertained  and  determined  upon  the  basis  of  the  American 
Experience  Table  of   Mortality,  and   interest  at  the  rate  o 
four  and  one  half  per  cent,  per  annum.     [In  effect  April  I 
1878.] 


77  b  TAX   OM    TRANSFBR. 

TAX. 

An  Act  imposing  a  Tax  on  the  Issue  of  Certificates  of  SIock 

Corporations, 

Section  1.  It  shall  be  lawful  for  the  secretary  of  every 
eorporation  in  the  State  of  Califoi-nia  to  demand  and  receive 
of  any  person  requiring  the  issue  to  him  of  any  certificate  of 
Btock  in  such  corporation,  a  fee  of  ten  cents  in  coin  for  each 
certificate,  whether  such  certificate  be  the  original  issue  or  an 
issue  on  transfer,  and  such  certificate  shall  not  be  delivered  bj 
the  secretary  until  such  fee  shall  be  paid. 

Sec.  2.  It  shall  l>e  the  duty  of  the  secretary  of  every  such 
corporation,  on  the  fir>t  Monday  in  January,  April,  Julv,  and 
October,  of  each  year,  to  make  returns,  under  oath,  to  tlie  tax 
collector,  or  officer  aciting  as  tax  collector,  of  the  number  of 
certificates  issued  by  the  corporation  of  which  he  is  secreiary, 
during  the  quarter  preceding,  and  pay  to  such  tax  collector 
the  sum  of  ten  cents  in  coin  for  each  and  every  certificate  so 
issued  by  said  corporation,  except  that  in  the  city  and  county 
of  San  Francisco  such  returns  and  payments  shall  be  made 
to  the  license  collector  or  officer  engaged  in  the  collection  of 
licenses  in  said  city  and  county. 

Sec.  3.  feuch  lax  collector,  or  license  collector,  is  hereby 
authorized  and  empo\Vered  to  examine  such  secretary,  under 
oath,  as  to  the  truth  of  said  returns,  and  to  examine,  if  neces- 
sary, the  books  of  such  corporation,  so  far  as  they  relate  to 
the  transfer  of  stock,  or  issue  of  certificates,  and  if  the  return? 
are  not  correct,  then  he  is  autiiorized  to  commence  an  action 
against  such  corporation  in  any  court  of  competent  jurisdic- 
tion, in  the  name  of  the  people  of  the  State  of  California,  for 
a  penalty  of  one  hundred  dollars  for  each  certificate  issued  by 
such  corporation  and  not  so  returned  under  oath,  and  several 
penalties  may  be  joined  in  such  action. 

Sec.  4.  Any  person  violating  the  ))rovisions  of  section  Ivi  9 
of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and  false 
swearing  to  any  return  provided  in  section  two,  shall  be 
deemed  perjury. 

Sec.  5.  All  moneys  collected  under  the  provisions  of  this 
act  shall  he  paid  by  such  tax  collector,  or  license  collector, 
into  the  county  treasury,  and  shall  become  a  part  of  the  gen-* 
eral  fund,  or  if  there  shall  in  any  county  be  no  general  fund, 
then  the  same  slmlt  become  a  part  of  such  fund  as  the  board 
of  supervisors  may  direct.  [Approved  April  1,  1878.  Took 
•ffect  first  Monday  of  April.    Stats.  1877-8«  p.  955.] 
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CHAPTER  III. 

MUTUAL  LIFE.  HEALTH.  AND  AOOIDBNT  IN- 
SURANCE CORPORATIONS. 

BiCTlOK  437.  Capital  stock.    Guarantee  fund. 

43S    Of  what  guarantee  fund  shall  consist. 

489.  What  constitutes,  and  deficiency  in  fixed  capital. 

440.  Declaration  of  fixed  capital  to  be  filed. 

441    Guarantee  notes  and  interest,  how  disposed  of 

442.  Insured  to  be  entitled  to  rote,  when. 

443.  May  invest  in  what  securities. 

444.  Number  of  directors  may  be  altered,  how. 

446.  Limitations  to  the  holding  of  stock  and  in  other  paniculart 
may  be  provided  for  in  by-laws.' 

446.  Premiums,  how  payable. 

447.  Valuation  of  policies  outstanding,  when ;  how  estlnuifeed. 

448.  No  stamp  required  on  accident  insurance  contract. 

449.  Valuation  of  policies,  retaliatory  provisions. 

450.  Policy  to  contain  what  evidence. 

451.  Fraternal  societies  exempt  from  insurance  laws. 

452.  Policies  continued  in  force 

J  437.  Every  corporation  formed  for  the  purpose  of  mut 
insurance  on  the  lives  or  health  of  persons,  or  ag^ainst 
accidents  to  persons  for  life  or  any  fixe^l  period  of  time,  or  to 

{mrchase  and  sell  annuities,  must  have  a  capital  stock  of  not 
ess  than  one  hundred  thousand  dollars.  It  must  not  make 
any  insurance  upon  any  risk  or  transact  any  other  business  as 
a  corporation  until  its  capital  stock  is  fully  paid  up  in  CAsh, 
nor  until  it  has  also  obtained  a  fund,  to  be  knoAvn  asa  "  Guar- 
antee Fund,"  of  not  less  than  two  hundred  and  fifty  thousand 
dollars,  as  is  hereinafter  provided.  If  more  than  the  requisite 
amount  is  subscribed,  the  stock  must  be  distributed  pro  rata 
among  the  subscribers.  Any  subscription  may  be  rejected  by 
the  board  of  directors  or  the  committee  thereof,  either  as  to 
the  whole  or  any  part  thereof,  and  must  be,  so  far  as  rejected, 
without  effect. 

§  438.  The  guarantee  fund  mentioned  in  the  precetling 
section  must  consist  of  the  promissory  notes  of  solvent  par- 
ties, approved  by  the  board  of  directors  and  by  each  otner, 
payable  to  the  corporation  or  its  order,  and  at  such  times,  in 
such  modes,  and  in  such  sums,  with  or  witlfout  interest,  and 
conformable  in  all  other  respects  to  such  requirements  as  the 
board  of  directors  prescribe;  but  the  amount  of  the  notes 
given  by  any  one  person  must  not  exceed  in  the  whole  the 
turn  of  five  tliousand  dollars,  exclusive  of  intei'est      Sucb 
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totes  muflt  be  pnyable  absolutely  and  at  the  option  of  the  cof 
poration ;  they  must  be  ne^tiaole,  and  may  be  Indorsed  and 
transferred,  or  converted  into  cash,  or  otherwise  dealt  with  by 
the  corporation,  at  its  discretion,  without  reference  to  any  con- 
tingency of  losses  or  expenses.  Such  notes,  or  tho  proceeds 
thereof,  must  remain  with  the  corporation  as  a  fund  for  this 
better  security  of  persons  dealing  with  it,  and  constitute  the 
assets  of  the  corporation,  liable  for  all  its  debts,  obligationi^ 
and  indebtedness  next  after  its  assets  from  premiums  and 
other  sources,  exclusive  of  capital  stock,  until  the  net  earn- 
iiigs,  over  and  above  its  expenses,  losses,  and  liabilities,  shall 
hfive  accumulated  II  u!is\  or  securities  in  wiiich  the  net  earn- 
hii^s  liavc  beeu  invested,  to  a  sum  which,  with  the  capital  stock, 
is  c(]ual  to  tlte  ag<^re;j:ate  of  the  original  amounts  of  the  guar- 
BO  tee  fond  and  of  the  capital  stock. 

§  439.  The  snm  accumulated  as  provided  in  the  preceding 
section,  together  with  the  capital  stock,  shall  become  and  re- 
main the  fixed  capital  of  the  corporation,  not  subject  to  divis- 
ion among  the  stockholders  or  parties  dealing  with  it,  or  to 
be  expended  in  any  manner  othei*wise  than  may  be  required 
in  payment  of  the  corporation's  debts  and  actual  expenses, 
until  the  bnsiness  of  the.  coi'poration  is  closed,  its  debts  paid, 
and  its  outstanding  policies  and  oblip^ations  of  every  kind  can 
celled  or  provided  for;  and  if  from  any  cause  a  deficiency  at 
any  time  occurs  in  such  fixed  capital,  no  further  division  of 
profits  must  take  place  until  such  deficiency  has  been  made 
up. 

§  440.  Whenever  the  fixed  capital  of  the  corporation  is 
obtained  as  hereinbefore  provided,  the  president  of  the  cor- 
poration and  its  actuary,  Or  its  secretary,  if  there  is  no  act- 
uary, must  make  a  declaration  in  writing,  sworn  to  before 
some  notary  public,  of  the  amount  of  such  fixed  capital,  and 
of  the  particular  kinds  of  property  composing  the  same,  with 
the  nature  and  amount  of  eacn  kind,  which  mUst  be  filed  with 
the  original  articles  of  incorporation,  and  a  copv,  certified  by 
the  county  clerk,  must  be  published  for  at  least  four  successive 
weeks,  in"  a  newspaper  published  in  the  countv  where  the 
principal  business  of  the  corporation  is  situated.  Upon  the 
nlinc^  of  such  declaration  the  guarantee  fund  is  discharged  of 
Uf  obligations,  and  all  notes  of  the  fund  remaining  in  the  con 
\rol  of  the  corporation,  and  not  affected  by  any  hen  thercou, 
or  claim  of  that  nature,  must  be  surrendered  b^  it  to  the  nuik* 
tr%  thereof,  respectively,  or  other  parties  eniilled  to  reoeivv 
(he  sBme. 


k 
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§  441.  Until  the  guarantee  fbnd  is  discharged  from  itf 
obli^zations,  us  provided  in  the  preceding  section,  no  uote  mnst 
be  withdrawn  from  the  fund,  unless  another  note  of  equal  sol- 
vency is  substituted  therefor,  with  the  approval  of  the  board 
of  dii'ectors.  The  corporation  must  allow  a  commission,  not 
exceeding  five  per  cent,  per  annum,  on  all  Ruch  guarantee 
notes  while  outstanding,  and  also  interest  on  all  moneys  paid 
on  such  notes  by  the  parties  liable  tliercon,  at  the  rate  a^ 
twelve  per  cent,  per  annum,  payable  half  yearly  until  repaid 
by  the  corporation,  unless  the  current  rate  of  interest  is  differ- 
ent from  this  amount,  in  which  case  the  rate  payable  may, 
from  time  to  time,  at  inten'als  of  not  less  than  one  year,  be 
increased  or  reduced  by  the  board  of  di recto ra,  so  as  to  con- 
form to  the  current  rate.     [In  effect  July  1,  1874.] 

§  442.  Afler  the  filing  of  the  declaration  of  the  fixed  cap- 
ital, as  in  this  article  provided,  the  holders  of  policies  of  life 
insurance  for  the  term  of  life,  on  which  the  premiums  are  not 
in  default,  may  vote  at  the  election  of  directors,  and  have  one 
vote  for  each  one  thousand  dollars  insured  by  their  policies, 
respectively. 

§  443.  The  number  of  directors  specified  in  the  articles  of 
incorporation  may  be  altered  from  time  to  time  during  the  ex- 
istence of  the  corporation  by  resolution,  at  the  annual  meeting 
»f  a  mnjority  of  those  entitled  to  vote  at  the  election  of  di- 
rectors, but  the  number  must  never  be  reduced  below  five. 

§  444.  Life,  health,  and  accident  insurance  corporations 
may  invest  their  capital  stock  as  follows  : 

1.  In  loans  upon  unincumbered  and  improved  real  property 
within  the  State  of  California,  which  shall  be  worth  at  the 
time  of  the  investment  at  least  forty  per  cent,  more  than  the 
sum  loaned ; 

2.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds, 
and  other  securities  of  the  United  States  and  of  the  State  of 
California ; 

3.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds 
of  any  of  the  other  States  of  the  Union,  or  of  any  county,  or 
incorporated  city,  or  city  and  county  in  the  State  of  Califor- 
nia; 

4.  In  the  purchase  of  loans  upon  any  stocks  of  corporation? 
formed  under  the  laws  of  this  State,  except  of  mining  corpo- 
rations,  which  shall  have,  at  the  time  of  the  investment,  a 
ralue,  in  the  city  and  county  of  San  Francisco,  of  not  leas 
than  sixty  per  cent,  of  their  par  value,  and  shall  be  rated  w 
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first-class  securities ;  bnt  no  loans  shall  be  made  on  any  se- 
curities specified  in  subdivisions  three  and  foui  of  this  sec- 
tion, in  any  amount  beyond  sixty  per  cent,  of  the  market 
value  of  the  securities,  nor  shall  any  loan  be  made  on  the 
stock  of  the  corporation,  or  notes  or  other  obligations  of  its 
corporators.     [In  effect  July  1,  1874.] 

§  445.  The  corporation  may,  by  its  by-laws,  limit  the 
number  of  shares  which  may  be  held  by  any  one  i)erson,  an  1 
make  such  other  provisions  for  the  protection  of  the  stock 
holders  and  the  better  security  of  those  dealing  with  it  as  to 
a  majority  of  the  stockholders  may  seem  proper,  not  incon- 
sistent with  the  provisions  of  this  title  or  part. 

§  446.  All  premiums  must  be  payable  wholly  in  cash,  or 
one  half  or  a  greater  proportion  in  cash,  and  the  remainder 
in  promissory  notes  bearing  interest,  as  may  be  provided  for 
by  the  by-laws.  Agreements  and  policies  of  insurance  made 
by  the  corporation  may  be  upon  the  basis  of  full  or  partial 
participation  in  the  profits,  or  without  any  participation 
^Jierein,  as  may  be  provided  by  the  by-laws  and  agreed  be- 
tween the  parties. 

§  447.  Every  life  insurance  corporation  organized  under 
the  laws  of  this  State  must,  on  or  before  the  first  day  of 
February  of  each  year,  furnish  the  insurance  commissioner 
the  necessary  datk  for  determiniufj:  the  valuation  of  all  its 
policies  outstanding  on  the  thirty-first  day  of  December  then 
next  preceding.  And  every  life  insurance  company  organized 
under  the  laws  of  any  other  State  or  country,  and  doing  busi- 
ness in  this  State,  must,  upon  the  written  requisition  of  the 
commissioner,  furnish  him,  at  such  time  as  he  may  designate, 
the  requisite  data  for  determining  the  valuation  of  all  of  its 
policies  then  outstanding.  Such  valuations  must  be  based 
upon  the  rate  of  mortality  established  by  the  American  ex- 
perience life  table  and  interest  at  four  and  one  half  per  cent. 
oer  annum.  For  the  purpose  of  making  the  valuations,  the 
.nsurance  commissioner  is  authorized  to  employ  a  competent 
actuary,  whose  compensation  for  such  valuations  shall  be  three 
cents  lor  each  thousand  dollars  of  insurance ;  to  be  paid  by 
the  respective  companies  whose  policies  are  thus  valued.  [In 
•ffect  July  1, 1874. J 

§  448.  No  stamp  is  required  nor  stamp  duty  exacted  on 
»ny  contract  of  insurance,  when  such  contract  insures  against 
U'cident  which  may  result  in  injury  or  death. 

?ee  Act  of  March  28,  1874,  Relative  to  Mutual  B«tn«flcMl  and  JUIM 
fMciiatiotii,  Appendix,  p.  481. 
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§  449.  When  the  certificate  of  the  insurance  commissioner 
of  this  State,  of  the  valuation  of  the  policies  of  a  life  insurance 
company,  as  provided  in  section  four  hundred  and  forty-seven 
of  the  Civil  Code  of  this  State,  issued  to  any  company  or^^auized 
under  the  laws  of  this  State,  shall  not  be  accepted  by  the  in 
Burance  authorities  of  any  other  State,  in  lieu  of  a  valuation 
of  the  same,  by  the  insurance  officer  of  such  other  State,  thcr 
every  company  organized  under  the  laws  of  such  other  State 
doinj^  business  in  this  State,  shall  be  required  to  have  a  sepa- 
rate valuation  of  its  policies  made  under  the  authority  of  the 
insurance  commissioner  of  this  State,  as  provided  in  section 
four  hundred  and  forty-seven  of  the  Civil  Code.  [In  etiect 
July  1,  1874.] 

§  450.  Every  contract  or  policy  of  insurance  hereafter 
made  by  any  person  or  corporation  or«:anized  under  the  laws 
of  this  State,  or  under  those  of  any  other  State  or  country, 
with  and  upon  the  life  of  a  resident  of  this  State,  and  deliv- 
ered within  this  State,  shall  contain,  unless  specifically  con- 
tracted between  the  insurer  and  the  insured  for  tontine  insur- 
ance, or  for  other  term  or  paid-up  insurance,  a  stipulation 
that  when,  after  three  full  annual  premiums  shall  have  been 
paid  on  such  policy,  it  shall  cease  or  become  void  solely  by 
the  non-payment  of  any  premium  when  due,  its  entire  net  re- 
serve, by  the  Ameriean  Ex]>erience  Mortality,  and  interest  at 
four  and  one-half  per  cent,  yearly,  less  any  indebtedness  to 
the  company  on  such  policy,  shall  be  applied  by  such  com- 
pany as  a  sinjyle  premium,  at  such  company's  published  rates 
in  force  at  the  date  of  original  policy,  but  at  the  age  of  the 
insured  at  time  of  Inpse,  either  to  the  purchase  of  non-partici- 
pHtin<^  term  insurance  for  the  full  amount  insured  by  such 
\>oliey,  or  upon  the  written  applicntion  by  the  owner  of  sueh 
^»(>licy,  and  the  surrender  thereof  to  such  company  witiiin 
three  months  from  such  uon-payment  of  premium,  to  the  pur- 
chase of  a  non-participatin^i:  paid  up  policy,  payable  at  the 
time  the  orijiinal  policy  would  be  payable  if  continued  in 
force ;  both  kinds  of  insurance  to  be  subject  to  the  same  con- 
ditions, except  as  to  paymeut  of  ])remiums,  as  those  of  the 
»ri<:inal  policy.  It  may  be  provided,  however,  in  such  stipu- 
lation, that  no  part  ot'  such  term  insurance  shall  be  due  ur 
payable,  unless  satisfactory  proofs  of  denth  be  furnished  t(i 
the  insuring  company  within  one  year  after  death,  and  that, 
If  death  siiall  occur  wiiliiu  three  years  after  such  non  payment 
df  premium,  and  duriu<^  such  term  of  insurance,  there  shal 
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be  deducted  from  the  amrant  payable  the  sum  of  all  the  pre 
miums  that  would  have  become  due  on  the  orip:iiiaI  policy  if 
it  had  continued  in  force.  If  the  reserve  on  endowment  pol- 
icies be  more  than  enou<?h  to  purchase  temporary  insurance, 
as  aforesaid,  to  the  end  of  the  endowment  term,  tlie  excess 
shall  be  applied  to  the  purchase  of  pure  endowment  insurance, 

Fay  able  at  the  end  of  the  term,  if  the  insured  be  then  living, 
f  any  life  insurance  corporacion  or  company  shall  deliver  to 
any  person  in  this  State  a  policy  of  insurance  upon  the  life  of 
any  person  residing  in  this  State,  not  in  conformity  with  the 
provisions  of  this  section,  the  right  of  such  corporation  or 
com]>any  'to  transact  business  in  this  State  shall  thereupon 
and  thereby  cease  and  terminate,  and  the  Insurance  Commis- 
sioner shall  immediately  revoke  the  certificate  of  such  corpo- 
ration or  company  authorizing  it  to  do  business  in  this  State, 
and  publish  such  revocation,  daily,  for  the  period  of  two  weeks, 
in  two  daily  newspapers,  one  pub]i?<hed  in  the  City  of  San 
Francisco,  and  the  otiier  in  the  City  of  Sacramento. 
[Approved  April  26,  1880.] 

§  451.  AH  associations  or  secret  orders,  and  other  benevo- 
lent or  fraternal  cooperative  societies,  incorporated  or  organ- 
ized for  the  purpose  of  mutual  protection  and  relief  of  its 
members,  and  for  the  payment  of  -tipuhi.ed  sums  of  money  to 
its  members,  or  to  the  family  of  deceased  members,  and  not 
for  profit,  are  declared  not  to  be  insurance  companies  in  the 
sense  and  meaning  of  the  insurance  laws  of  this  State,  and  are 
exempt  from  the  provisions  of  all  existing  insurance  laws  of 
this  State.     [Approved  March  23,  1885.] 

§  452.  Repealed  April  26,  1880. 
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TITLE  in. 

RAILROAD  CORPORATIONS. 

Cbafter  I.  Officers  and  Corporate  Stock,  §§  454-459. 
II.  Enumeration  op  Powers,  §§  465-478. 
III.  Business,  how  conducied,  §§  479-491. 


CHAPTER  L 

OFFICERS  AND  CORPORATE  STOCK. 

tlOTlOH  464.  Directoni  to  be  elected,  when. 

455.  Additional  provisions  in  assessment  and  transfer  of  stock.. 

456.  Corporations  may  borrow  money  and  issue  bonds.     Limita 

tion  of  amount. 

457.  To  provide  a  sinkinj^  fund  to  pay  bonds. 
453.  Capital  stoclc  to  be  fixed. 

459.  Certificate  of  payment  of  fixed  capital  stock. 

§  464.  Directors  of  railroad  corporations  may  be  elected 
at  a  meeting  of  the  stockholders  other  than  the  annual  meet- 
tug,  as  a  majority  of  the  fixed  capital  stock  may  determine, 
or  a.s  the  by-laws  may  provide ;  notice  thereof  to  be  given  as 

frovided  for  notices  of  meetings  to  adopt  by-laws  in  Article 
I.,  Chapter  I.,  Title  I.,  of  this  part. 

§  456.  No  stock  in  any  railroad  corporation  is  transferable 
nntil  all  the  previous  calls  or  instidments  thereon  have  been 
fnlly  paid  in ;  nor  is  any  such  transfer  valid,  except  as  between 
the  parties  thereto,  unless  at  least  twenty  per  cent,  has  been 
paid  thereon  and  certificates  issued  therefor,  and  the  transfer 
Approved  by  the  board  of  directors. 

§  466.  Railroad  corporations  may  borrow,  on  the  credit  of 
hhe  corporation  and  under  such  reg-iiations  and  restrictions  as 
the  directors  thereof,  by  unanimous  concurrence,  may  impose, 
such  sums  of  money  as  may  he  necessary  for  constructing  and 
completing  their  railroad,  and  may  issue  and  dispose  of  bonds 
or  promissory  notes  therefor  in  denominations  of  not  less 
than  five  hundred  dollars,  and  at  a  rate  of  interest  not  exceed- 
ing ten  per  cent,  per  annum ;  and  may  also  issue  bonds  or 
»Tonussory  notes,  of  the  same  denomination  and  rate  of  in- 


H  457*459        HAIIJtOAD  GOKPOSATlOlfB.  84 

terest,  in  payment  of  any  debts  or  contracts  for  constructing 
tnd  completing  their  road,  with  its  equipments  and  all  else 
relative  thereto,  and  for  the  purchase  of  railroads  and  other 
property  within  the  purposes  of  the  corporation.  The  amount 
of  bonds  or  promissory  notes  issued  for  such  purposes  must 
not  exceed,  in  all,  the  amounjt  of  their  capital  stock  ;  and  to 
Mcare  the  payment  of  such  bonds  or  notes,  they  may  mortgage 
their  corporate  property  and  franchises,  or  may  secure  the  pay- 
ment of  such  bunds  or  notes  by  deed  of  tru^t  of  their  coi*po- 
rate  property  and  franchises.  Any  person  or  corporation 
formed  under  the  laws  of  this  State  or  of  any  other  State 
within  the  United  States,  that  the  directors  of  the  railroad 
corporation  may  by  unanimous  concurrence  select,  may  Ite 
tnutees  in  such  deed  of  trust.  |Jn  efilct  April  \b,  18bO.] 
PiBoal  Code,  §  566. 

§  467.  The  dii-ectors  must  provide  a  sinking  fund,  to  be 
specially  applied  to  the  redemption  of  such  bonds  on  or  before 
tneir  maturity,  and  may  also  confer  on  any  holder  of  any  bond 
or  note  so  issued,  for  money  borrowed  or  in  payment  of  any 
debt  or  contract  for  the  construction  and  equipment  of  such 
road,  the  right  to  conveit  the  principal  due  or  owing  thereon 
into  stock  of  such  corporation,  at  any  time  within  eight  yeara 
from  the  date  of  such  bonds,  under  such  regulations  as  the 
directors  may  adopt. 

Praal  Code,  §§  666-7. 

§  468,  When,  at  any  time  after  filing  the  articles  of  incor- 
poration, it  is  ascertained  that  the  capital  stock  tiierein  set  out 
19  either  more  or  less  than  actually  required  tor  constructing, 
equipping,  operating,  and  maintaiuing  the  road,  by  a  two- 
third  vote  of  the  stockholders  the  capital  stock  must  be  fixed, 
knd  a  certificate  thereof,  and  of  the  proceedings  had  to  fix  the 
same,  nmst  be  made  out  and  filed  in  the  office  of  the  secretary 
of  state. 

§  469.  Within  thirty  days  after  the  payment  of  the  last 
instalment  of  the  fi.xed  capital  stock  of  any  railroad  corpora* 
\ion  organized  under  this  title  and  part,  the  president  and  sec- 
retary, and  a  majority  of  the  directors  thereof,  must  make,  sub* 
■cribe,  and  file  in  the  ofiice  of  the  secretary  of  state  a  certificate 
stating  the  amount  of  the  fixed  capital  stock,  and  that  tht 
whole  thereof  has  been  paid  in.  The  certificate  muit  be  veri 
tod  by  the  affidavit  of  the  president  and  secretary. 
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CHAPTER    11. 

ENUMERATION  OF  POWERS. 

IMIIOH  105  Enumeration  of  powers : 

1.  To  survey  roaU  ; 

2.  May  accept  real  estate ; 
8.  May  acquire  real  estate ; 
4.  Lay  out  road,  how  wide ; 

ft.  Where  may  construct  road ; 

6.  May  crocs  or  connect  roads ; 

7.  May  purcliase  land,  timber,  stone,  gEarel,  Ao. ; 

8.  Carry  persons  and  freight ; 

9.  Krect  neceratary  buildings ; 

10.  Regulate  time  and  freights,  subject  to  legislation; 

11.  Regulate  force  and  speed. 
M6.  Map  and  profile  to  be  filed. 
467.  May  change  line  of  road. 

46S.  Forfeiture  of  franchise. 

469.  Crossings  and  intersections.    Condemnation. 

470  Not  to  use  streets,  alleys,  or  water  in  cities  or  towns,  execpl 

by  a  two-third  vote  of  the  city  or  town  authorities. 

471  Railroads  through  cities  not  to  charge  fare  to  and  from 

points  therein. 

472.  When  crossing  railroads  or  highways,  how  other  lands  are 

acquired. 
478.  Corporations  may  consolidate.    Publication  of  notice.  Copy 

to  be  filed. 
474.  State  lands  granted  for  use  of  corporations 

473.  Grant  not  to  embrace  town  lots. 

476.  Wood,  stone,  and  earth  may  be  taken  from  State  lands. 

477.  Lands  to  revert  to  8tate,  when. 

478.  Selections  made,  how  proved  and  certified  to. 

§  466.  Every  railroad  corporation  has  pouer : 

1.  To  cause  such  exaniiuution  and  surveys  to  be  made  as 
niav  be  necessarv  to  the  selection  of  the  most  advantn«reous 
route  for  the  railroad ;  and  for  such  purposes  their  officers, 
ajrents,  and  employees  may  enter  n])on  the  lands  or  waters  of 
liny  person,  subject  to  liability  for  all  damages  which  they  do 
Ihcrt'to ; 

2.  To  receive,  hold,  take,  and  convey,  by  deed  or  otherwise, 
j.fl  a  natural  person,  such  voluntary  grants  and  donations  of 
real  estate  and  other  property  which  may  be  made  to  it  to  aid 
and  encourage  the  construction,  maintenance,  and  accommo- 
iation  of  snen  railroad  ; 

3.  To  purchase,  or  by  voluntary  grants  or  donations  to  r» 
661  ve,  enter,  take  possession  of,  hold,  &nd  use  all  such  real  es 
iRte  and  other  property  as  may  be  absolutely  necessary  for  tht 
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construction  and  maintenance  of  such  railroad,  and  for  all 
stations,  depots,  and  other  purposes  necessarj  to  successfullj 
work  and  conduct  the  business  of  the  road ; 

4.  To  lay  out  its  road,  not  exceeding  nine  rods  wide,  and 
to  construct  and  maintain  the  same,  with  a  single  or  doable 
track,  and  with  such  appendap^s  and  adjuncts  as  may  be  nec- 
essary for  the  convenient  use  of  the  same ; 

5.  To  construct  their  road  across,  along,  or  upon  any 
•tream  of  water,  watercourse,  roadstead,  bay,  navigable 
•tream^  street,  avenue,  or  highway,  or  across  any  railway, 
canal,  ditch,  or  flume  which  the  route  of  its  road  intersects, 
crosses,  or  runs  along,  in  such  manner  as  to  afford  security  for 
tifn)  and  property ;  but  the  corporation  shall  restore  the  stream 
or  watercourse,  road,  street,  avenue,  hiijhway,  railroad,  canal, 
ditch,  Oi*  flume  thus  intersected  to  its  former  sftate  of  useful- 
ne>s,  as  near  iis  may  be,  or  so  that  the  railroad  shall  not  un- 
necessarily impair  its  usefulness  or  injure  its  franchise  ; 

6.  To  cross,  intersect,  join,  or  unite  its  I'ailroad  with  any 
other  railroad,  cither  before  or  after  construction,  at  any 
point  upon  its  route,  and  upon  the  grounds  of  such  other  rail- 
road corporation,  with  the  necessary  turnouts,  sidings,  and 
switches,  and  other  conveniences  in  furtherance  of  the  objects 
of  its  connections ;  and  CNery  corporation  whose  railroad  is, 
or  shall  be  hereafter,  intersected  by  any  new  railroad,  shall 
unite  with  the  owners  of  such  new  railroad  in  forming  such 
intersections  and  connections,  and  grant  facilities  therefor ; 
and  if  the  two  corporations  cannot  agree  upon  the-  amount  of 
compensation  to  be  made  therefor,  or  the  points  or  the  man- 
.ler  of  such  crossings,  intersections,  and  connections,  the  same 
shall  be  ascertained  and  determined  as  is  provided  in  Tide 
VIL,  Part  III.,  Code  of  Civil  Procedure.     [§§  1 237-1 2o3.] 

7  To  purchase  lands,  timber,  stone,  gravel,  or  other  ma- 
(Brials,  to  be  used  in  the  construction  and  maintenance  of  its 
toad,  and  all  necessary  appendages  and  adjuncts,  or  acquire 
then)  in  the  manner  provided  in  Title  VIL,  Pan  III.,  Code  oi 
Civil  Procedure,  for  the  condemnation  of  lands  ;  and  to  change 
the  line  of  its  road,  in  whole  or  in  part,  whenever  a  majority 
of  the  directors  so  determine,  as  is  provided  hereinafter^  but 
DO  such  change  must  vary  the  general  route  of  such  road,  aa 
contemplated  in  its  articles  of  incorporation  ; 

8.  To  carry  persons  and  property  on  their  railroad,  and  re> 
teive  tolls  or  com{iensatiou  therefor  ; 

9.  To  erect  and  maintain  all  necessary  and  convenient 
boildings,  stations,  depots,  fixtures,  and  machinery  for  tin 
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•Gcommodation  and  use  of  their  passengers,  freight,  and  busi 
oess; 

10.  To  regulate  the  time  and  manner  in  which  passengers 
and  property  shall  be  transported,  and  the  tolls  and  compen- 
sation to  be  paid  therefor  within  the  limits  prescribed  bj  law, 
and  subject  to  alteration,  change,  or  amendment  by  the  legis- 
fature  at  any  time ; 

11.  To  regulate  the  force  and  speed  of  their  locomotives, 
ears,  trains,  or  other  machinery  used  and  employed  on  their 
road,  and  to  establish,  execute,  and  enforce  all  needful  and 
proper  rules  and  regulations  for  the  management  of  its  busi- 
ness transactions  usual  and  proper  for  railroad  corporations. 

53  Cal.  227. 

§  466.  Every  railroad  corporation  in  this  State  must, 
within  a  reasonable  time  after  its  road  is  finally  located,  cause 
to  be  made  a  map  and  profile  thereof,  and  of  the  land  acquired 
for  the  use  thereof,  and  the  boundaries  of  the  several  counties 
through  which  the  road  may  run,  and  file  the  same  in  the 
office  of  the  secretary  of  state ;  and  also  like  maps  of  the 
parts  thereof  located  in  different  counties,  and  file  the  same  in 
the  office  of  the  clerk  of  the  county  in  which  such  parts  of  the 
road  are,  there  to  remain  of  record  forever.  The  maps  and 
profiles  must  be  certified  by  the  chief  engineer,  the  acting 
president  and  seci'etary  of  such  company,  and  copies  of  the 
same,  so  certified  and  filed,  be  kept  in  the  ofiice  of  the  secre* 
tary  of  the  corporation,  subject  to  examination  by  all  parties 
interested. 

§  467.  If,  at  any  time  after  the  location  of  the  line  of  the 
railroad  and  the  filing  of  the  maps  and  profiles  thereof,  as 
provided  in  the  preceding  section,  it  appears  that  the  location 
can  be  improved,  the  directors  may,  as  provided  in  subdi> 
vision  7,  section  465,  alter  or  change  the  same,  and  cause  new 
maps  and  profiles  to  be  filed,  showing  such  changes,  in  the 
Hamc  offices  where  the  onginals  are  of  file,  and  may  proceed, 
in  the  same  manner  as  the  original  location  was  acquired,  to 
acquire  and  take  possession  of  such  new  liue,  and  mugt  sell  or 
L'clinqnish  the  lands  owned  by  them  for  the  original  location, 
within  five  years  after  such*  change.  No  new  location  as 
nercin  provided,  must  be  so  run  as  to  avoid  any  points  named 
in  their  articles  of  incorporation. 

§  468*  Every  railroad  corporation  must  within  two  yean 
liter  filing  Its  original  articles  of  incorporation,  begin  the  con- 
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Btructlon  of  its  road,  and  must  every  year  thereafter  coTnplet% 
and  put  in  full  operation  at  least  tive  miles  of  its  road,  antil 
the  same  is  fully  completed  ;  and  upon  its  failure  so  to  do,  for 
the  period  of  one  year,  its  rij^ht  to  extend  its  road  beyond  tho 
point  then  completed  is  forfeited. 

§  469.  Whenever  the  track  of  one  railroad  intersects  or 
crosses  the  track  of  another  railroad,  whether  the  same  be  a 
street  railroad,  wholly  within  the  limits  of  a  city  or  town,  or 
other  railroad,  the  rails  of  either  or  each  road  must  be  so  cnt 
and  adjusted  as  to  permit  the  passage  of  the  cars  on  each  road 
with  as  little  obstruction  as  possible ;  and,  in  case  the  persons 
or  corporations  owning  the  railroads  cannot  agree  as  to  the 
compensation  to  be  made  for  cntting  and  adjusting  the  rails, 
the  condemnation  of  the  right  of  way  over  the  one  for  the  use 
of  the  other  road  may  be  had  in  proceedings  under  Title 
VII ,  Part  III.,  Code  of  Civil  Procedure,  and  the  damages 
assessed  and  the  right  of  way  granted  as  in  other  casea.  [§§ 
1237-1263.] 

§  470.  No  railroad  corporation  must  use  any  street,  alley, 
or  highway,  or  any  of  the  land  or  water,  within  any  incorpo- 
rated city  or  town,  unless  the  right  to  so  use  the  same  is 
granted  by  a  two-third  vote  of  •the  town  or  city  authority  from 
which  the  right  must  emanate. 

^^71.  No  railroad  corporation,  other  than  street  railroads, 
avattfS^^jself  of  the  provisions  of  the  preceding  section,  and 
acquirin^^^^l^^f  wav  from  city  authorities,  must  ever  use 
their  road  for  sCT^^^^ilroad  purposes,  or  for  the  purpose  of 
carrying  passengersTro^i^lonsideration,  from  any  point  to 
another  in  the  same  citv,  exc^p^jjjch  roads  as  are  or  may  be 
built  on  the  prismoidal  or  othere?t?^^^d  railroad  plan,  and 
chartered  for  street  railroad  purposes;  />7uh»j^/|hat  such  ele- 
vation shall  be  not  less  than  fourteen  feet  aootis^bp  street 
level.    [Repealed  AprU  1,  1878.] 

§  472.  Whenever  the  track  of  such  railroad  crosses  a  rail 
road  or  highway,  such  railroad  or  highway  may  be  carried 
under,  over,  or  on  a  level  with  the  track,  as  may  be  most  ex- 
pedient ;  and  in  cases  where  an  embankment  or  cutting  nece» 
jitates  a  change  in  the  line  of  such  railroad  or  highway,  the 
corporation  may  take  such  additional  lands  and  material  as  ar« 
oeoessary  for  the  construction  of  such  road  or  highway  on 
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inch  new  line.  If  snch  other  necessarj  lands  cannot  be  had 
othenvise,  they  may  be  condemned  as  provided  in  Title  VII., 
Part  III.,  Code  of  Civil  Procedure ;  and  when  compensation 
is  made  therefor,  the  same  becomes  the  property  oi  the  oor* 
poration.     [§§  1237-1263.] 

§  473.  Two  or  more  railroad  corporations  may  consolidate 
their  capital  stock,  debts,  property,  assets,  and  franchises  in 
Buch  manner  as  may  be  agreed  upon  by  their  respective  boards 
of  directors.  No  such  amal^mation  or  consolidation  must 
take  place  without  the  written  consent  of  the  holders  of  three 
fourths  in  value  of  all  the  stock  of  each  corporation  ;  an«I  no 
such  amnl^mation  or  consolidation  must  in  anyway  relieve 
such  corporation  or  the  stockholders  thereof  from  any  niid  all 
just  liahilitiea.  In  case  of  such  amal^mation  or  consolidation, 
due  notice  of  the  same  must  be  given,  by  adveitisement  for 
one  month  in  at  least  one  newspaper  in  each  county,  if  there 
be  one  published  therein,  into  or  through  which  such  roads 
run,  and  also  for  the  same  length  of  time  in  one  paper  pub- 
lished in  Sacramento  and  in  two  papers  published  in  San 
Francisco ;  and  when  the  consolidation  and  amalgamation  is 
completed,  a  copy  of  the  new  articles  of  incorporation  must  be 
filed  in  the  office  of  the  secretary  of  state. 

§  474.  There  i.s  granted  to  every  railroad  corporation  the 
right  of  way  for  the  location,  construction,  and  maintenance 
of  their  necessary  works,  and  for  every  necessary  adjunct 
thereto,  over  any  swamp,  overflowed,  or  other  public  lands  of 
the  State  not  otherwise  disposed  of  or  in  use,  not  in  any  case 
exceeding  in  length  or  width  that  which  is  necessary  for  the 
construction  of  such  works  and  adjuncts,  or  for  the  protection 
thereof,  not  in  any  case  to  exceed  two  hundred  feet  in  width. 

§  475,  The  grants  mentioned  in  the  preceding  section  do 
t.ot  apply  to  public  lands  of  the  State  within  the  corporate 
Umits  of  towns  and  cities,  or  within  three  miles  thereof. 

§  476.  The  right  to  take  from  any  of  the  lands  belonging 
to  the  State,  adjacent  to  the  works  of  tlie  corporation,  all 
materials,  such  as  wood,  stone,  and  earth,  naturally  appurtc- 
oant  thereto,  which  may  be  necessary  and  convenient  for  the 
iri^inal  construction  of  its  works  and  adjuncts,  is  granteil  U 
«ucb  curporutions. 
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§  477.  If  any  corporation  receiving  State  lands  or  appor* 
tenances  thereunder  is  dissolved,  censes  to  exist,  is  discontin- 
nod,  or  the  route  or  line  of  its  works  is  so  changed  as  not  to 
cover  or  cross  the  lands  selected,  or  the  use  of  the  lands  sc* 
lected  is. abandoned,  such  selected-  lands  revert,  and  the  titU 
thereto  is  reinvested  in  the  State  or  its  grantees,  free  from  all 
such  uses. 

• 

§  478.  When  any  selection  of  the  right  of  way,  or  land 
for  an  adjanct  to  the  works  of  a  railroad  corporation,  is  made 
by  any  corporation,  the  secretary  thereof  must  transmit  to  the 
surveyor  general,  comptroller  of  state,  and  recorder  of  the 
county  in  which  the  selected  lands  are  situate,  a  pint  of  the 
lands  so  selected,  giving  the  extent  thereof  and  uses  for  which 
the  same  is  claimed  or  desii-ed,  duly  verified  to  be  correct ; 
and,  if  approved,  the  surveyor  general  must  so  indorse  the 
plat,  and  issue  to  the  corporation  a  permit  to  use  the  Baine» 
unless,  on  petition  properly  presented  to  the  court,  a  review 
is  had  and  such  use  prohibited. 


CHAPTER  in. 

BUSINESS,  HOW  CONDUCTED. 

SMnOH  479.  Checks  to  be  affixed  to  all  baggage.    Damages 

480.  Annual  report  to  be  verified.    Form  of  report 

481.  Duties  of  corporation. 

482.  Corporation  to  pay  damages  for  refusal. 

483.  Furnish  room  inside  passenger  cars,  and  be  responsible  foe 

d^vmages  occurring  on  freight  and  other  cars. 
.  484.  Corporations  to  post  printed  regulations,  and  not  respoasibii 

for  damages  in  violation  of  rules. 
485.  To  pay  damages.     Not  liable  in  certain  cases.     CorpoT&tkNI 

may  recover  damages,  when. 
480.  Regulations  of  trains.    Penalty 

487.  Passenger  refusing  to  pay  fare 

488.  Officers  to  wear  badge. 

489.  Rates  of  charges. 

490.  Passenger   tickets,  how  issued,  and   to  be  good  for   lis 

months. 

491.  Character  of  iron  to  be  used. 

§  479.  A  check  must  he  affixed  to  every  package  or  par 
eel  of  baggage  when  taken  for  transportation  by  any  agent 
or  employee  of  such  railroad  corporation,  and  a  duplicate 
hereof  given  to  the  passenger  or  person  del)  ering  the  sanM 
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in  his  behalf;  and  if  such  check  is  refhsed  on  demand,  the 
railroad  corporation  must  pay  to  such  passenger  the  sum  of 
twenty  dollars,  to  be  recovered  in  an  action  for  damages ;  and 
DO  fare  or  toll  must  be  collected  or  received  from  such  passen* 
eer,  and  if  such  passenp^er  has  paid  his  fare,  the  same  must 
DO  returned  by  the  conductor  in  charge  of  the  train ;  and  on 
producing  the  check,  if  his  baggage  is  not  delivered  to  him  by 
the  agent  or  employee  of  the  railroad  corporation,  he  may  re- 
cover the  value  thereof  from  the  corporation. 

§  480.  Every  railroad  corporation  must  make  an  annual 
rrjjort  to  the  secretary  of  state,  or  other  officer  designated  by 
law,  of  its  operations  for  each  year,  ending  on  the  thirty-first 
day  of  December,  verified  by  the  oaths  of  the  president  or 
acting  superintendent  of  operations,  the  secretary  and  treas- 
urer of  such  corporation,  and  file  it  in  the  office  of  the  secre- 
tary of  state,  or  such  other  designated  officer,  by  the  twentieth 
aay  of  February,  which  must  state : 

1.  The  capital  stock,  and  the  amount  thereof  actually  paid  in ; 

2.  The  amonnt  expended  for  the  purchase  of  lands  for  tjie 
construction  of  the  road,  for  buildmgs,  and  for  engines  and 
cars,  respectively ; 

3.  The  amount  and  nature  of  its  indebtedness,  and  the 
amount  due  the  corporation  ; 

4.  The  amount  received  from  the  transportation  of  pas- 
sengers, property,  mails,  and  express  matter,  and  from  other 
sources; 

5.  The  amount  of  freight,  specifying  the  quantity  in  tons  ; 

6.  The  amount  paid  for  repairs  of  engines,  cars,  buildings, 
and  other  expenses,  in  gross,  showing  the  cuiTent  expenses  oC 
running  such  road ; 

7.  The  numl)er  and  amount  of  dividends,  and  u  hen  paid  ; 

8.  The  number  of  engine-houses  and  shops,  oi  engines  an4 
tars,  and  their  character. 

§481.  Every  such  corporation  must  start  and  run  their 
i«rs,  for  the  transportation  of  persons  and  property,  at  such 
regular  times  as  they  shall  fix  by  public  notice,  and  must  fur- 
nish sufficient  accommodations  for  the  transportation  of  all 
such  passengers,  and  property  as,  within  a  reasonable  time 
previous  thereto,  offer  or  is  offered  for  transportation,  at  the 
^tlace  of  starting,  at  the  junction  of  other  railroads,  and  at 
liding  and  stopping  places  established  for  receiving  and  dis- 
charging way  passengers  and  freight ;  and  must  take,  trans 
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port,  and  discharge  such,  pasnengers  and  property  at,  from, 
and  to  such  places,  on  the  due  payment  of  tolls,  freight,  or 
fare  therefor. 

§  482.  In  case  of  refnsal  by  such  corporation  or  theii 
agents  so  to  take  and  transport  any  passengers  or  property 
or  to  deliver  the  same,  at  the  regular  appointed  places,  such 
corporation  must  pay  to  the  party  ajrgrieved  all  damages  wliich 
are  sustained  thereby,  with  costs  of  suit. 

§  483.  Kvery  railroad  corporation  must  furnish,  on  th< 
inside  of  its  passen<j;er  cars,  sufficient  room  and  accommodatioug 
for  all  passenj^ers  to  whom  tickets  are  sold  for  any  one  trip, 
and  for  all  persons  prcsentin*;  tickets  entitling  them  to  travel 
thei'eon ;  and  when  fare  is  taken  for  transporting  passengen 
on  any  ba}:gage,  wood,  gravel,  or  freight  car,  the  same  care 
must  be  taken  and  the  same  responsibility  is  assumed  by  the 
corporation  as  for  passengers  on  passenger  cars. 

§  484.  Every  railroad  corporation  must  have  printed  and 
conspicuously  posted  on  the  inside  of  its  passenger  cars  its 
rules  and  regulations  regarding  fare  and  conduct  of  its  passen- 
gers ;  and  in  case  any  passenger  is  injured  on  or  from  the 
platform  of  a  car,  or  on  any  baggage,  wood,  gravel,  or  freight 
car,  in  violation  of  such  printed  regulations,  or  in  violation  of 
positive  verbal  instmctions  or  injunctions  given  to  such  passen- 
ger in  person  by  any  officer  of  the  train,  the  corporation  is 
not  responsible  for  damages  for  such  injuries,  unless  the  cor- 
poration failed  to  comply  with  the  provisions  of  the  preceding 
section. 

§  485.  Railroad  corporations  must  make  and  maintain  ik 
good  and  sufficient  fence  on  either  or  both  sides  of  their  track 
and  propci-ty.  In  case  they  do  not  make  and  maintain  such 
fence,  if  their  engine  or  cars  shall  kill  or  maim  any  cattle  or 
other  domestic  animals  upon  their  line  of  road  which  passci 
through  or  along  the  property  of  ihe  owner  thereof,  they  must 
pay  to  the  owner  of  such  cattle  or  other  domestic  animals  a 
hail'  matket  price  for  the  same,  unless  it  occurred  through  the 
ne<:lect  or  lault  of  the  owner  of  the  animal  so  killed  or 
niaiined.  Railroad  corporations  paying  to  the  owner  of  the 
land  through  or  along  whicti  their  road  is  located  an  agreed 
f>rice  for  making  and  maintaining  such  fence,  or  paying  th« 
iot>t  of  such  fence,  with  the  award  of  dama^^es  alloweii  for  tht 
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rieht  of  way  for  such  railroad,  are  relieved  and  exonerated  from 
all  claims  fbr  damages  arising  oat  of  the  killing  or  maiming 
any  animals  of  persons  who  thus  fail  to  construct  and  maintain 
inch  fence ;  and  the  owners  of  such  animals  are  responsible  foyr 
any  damages  or  loss  which  may  accrue  to  such  corporation 
from  such  animals  bein<^.  upon  their  railroad  track,  resulting 
from  the  non-construction  of  such  fence,  unless  it  is  shcv^n  that 
such  loss  or  daniagc  occurred  through  the  negligence  31  fault 
of  the  coi'poration,  its  oihcers,  agents,  or  employees. 

§  486.  A  hell,  of  at  least  twenty  pounds'  weight,  must  be 
placed  on  each  locomotive  engine,  and  be  rung  at  a  distance 
of  at  It'ast  eighty  rods  from  the  place  where  the  railroud  crosses 
any  street,  road,  or  highway,  and  be  kept  ringing  until  it  has 
crossed  such  street,  road,  or  highway ;  or  a  steam-whistle 
must  be  attached;  and  be  sounded,  except  in  cities,  at  the  like 
distance,  and  be  kept  sounding  at  intervals  until  it  has  crossed 
the  same,  under  a  penalty  oi  one  hundred  dollars  for  everv 
neglect,  to  be  paid  by  the  corporation  operating  the  railroad, 
which  may  be  recovered  in  an  action  prosecuted  by  the  district 
attorney  of  the  proper  cpunty,  for  the  use  of  the  State.  The 
corporation  is  also  liable  for  all  damages  sustained  by  any  per- 
son, and  caused  by  its  locomotives,  train,  or  cars,  when  the 
provisions  of  this  section  are  not  complied  with. 

Omitting  to  ring  the  bell,  a  migdemeanor.    Penal  Code,  §  890. 
62  Gal.  e04 ;  66  Cal.  616. 

§487.  If  any  passenger  refuses  to  pay  his  fare,  or  to  ex- 
hibit  or  surrender  his  ticket,  when  reasonably  re(|uested  so  to 
do,  the  conductor  and  employees  of  the  corporation  may  put 
him  and  his  baggage  out  of  the  cars,  using  no  unnecessary 
force,  at  any  usual  stopping  place,  or  near  any  dwelling-house, 
on  stopping  the  train. 

§  488.  Every  conductor,  baggage-master,  engineer,  brake- 
man,  or  other  employee  of  any  railroad  corporation,  employed 
on  a  passenger  train  or  at  stations  for  passengers,  must  wear 
upon  his  hat  or  cap,  or  in  some  conspicuous  place  on  the  breast 
01  his  coat,  a  badge,  indicating  his  office  or  station,  and  the 
initial  Irtters  of  the  name  of  the  corporation  by  which  he  is 
employed.  No  collector  or  conductor,  without  such  badge,  is 
authorized  to  demand  or  to  receive  from  any  passenger  any 
fore,  toll,  or  ticket,  or  exercise  any  of  the  powers  of  his  office 
yr  station;  and  no  other  officer  or  employee,  without  such 
•ftdge,  has  any  authority  to  meddle  or  intenere  with  any  pai^ 
linger  or  property. 
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§  489.  All  railroad  corporations  must  fix  and  pnblish  theiz 
rates  of  charges  for  freightage  and  fares  from  one  depot  to 
another,  on  their  various  lines  of  road  in  this  State,  graduated 
as  follows : 

1.  One  rate  of  charges  per  mile  for  a  distance  of  one  hun- 
dred miles  or  over ; 

2.  One  rate  for  a  distance  of  seven ty-five  and  less  than  one 
hundred  miles,  charging  not  exceeding  ten  per  cent,  per  mile 
more  than  the  fii-st  late ; 

3.  Orie  rate  for  a  distance  of  fifty  and  less  than  seventy-five 
miles,  charging  not  exceeding  fifteen  per  cent,  per  mile  more 
than  the  first  i-ate ; 

4.  One  rate  for  a  distance  of  twenty-five  and  less  than  fif\y 
miles,  charging  not  exceeding  twe^ity  per  cent,  per  mile  more 
than  the  first  rate ; 

5.  One  rate  for  a  distance  not  exceeding  twenty-five  miles, 
charging  not  exceeding  twenty-five  per  cent,  per  mile  more 
than  the  firet  rate. 

But  in  no  case,  nor  in  any  class  of  charges  hereinbefore 
named,  shall  any  railroad  corporation  charge  or  receive  more 
than  ten  cents  per  mile  for  each  passenger,  nor  fifteen  cents 
per  mile  for  each  ton  of  freight  transported  on  its  road.  For 
every  transgression  of  these  limitations  the  corporation  is  lia- 
ble, to  the  party  suffering  thereby,  treble  the  entire  amount 
of  fare  or  freightage  so  charged  to  such  party.  In  no  case  is 
the  corporation  required  to  receive  less  than  twenty-five  cents 
for  any  one  lot  of  freight  for  any  distance. 

Asking  or  receiving  illegal  fare  a  misdemeanor.    Penal  Code,  §  62&. 

§  490.  Every  railroad  corporation  must  provide,  and,  on 
being  tendered  the  fare  therefor  fixed  as  provided  in  the  pre- 
ceding section,  furnish  to  every  person  desiring  a  passage  on 
their  passenger  cars  a  ticket  which  entitles  the  purchaser  to  a 
ride,  and  to  the  accommodations  provided  on  tlieir  cars,  from 
the  depot  or  station  where  the  same  is  purchased  to  any  other 
depot  or  station  on  the  line  of  their  road.  Every  such  ticket 
entitles  the  holder  thereof  to  ride  on  their  passenger  cars  to 
ihe  station  or  depot  of  destination,  or  any  intermediate  sta- 
tion, and  from  any  intermediate  station  to  the  depot  of  des- 
tination designated  in  the  ticket,  at  any  time  within  six 
months  thereafter.  Any  corporation  failing  so  to  provide 
and  furnish  tickets,  or  refusing  the  passage  which  the  same 
tails  for  when  sold,  must  pay  to  the  person  so  refused  the  siuc 
if  two  hundred  dollars. 

7 
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§  491.  All  railroads,  other  than  street  railroads  and  those 
used  exclusively  for  caiTying  freight  or  for  mining  purposes, 
built  by  corporations  organized  under  this  chapter,  must  be 
constructed  of  the  best  quality  of  iron  or  steel  rails,  known  as 
T  or  U  rail,  or  other  pattern  of  equal  utility.  [In  effect  July 
1,  1874.] 


TITLE  IV. 
STREET    RAILROAD    CORPORATIONS. 

Bionoir  497.  Authority  to  lay  street  railroad  track,  how  obtained. 

49S.  Restrictions  and  limitations  to  the  grant  of  the  right  of 

way. 
499.  Two  corporations  may  nse  the  sam6  track. 

600.  Crossing  tracks^    Obstructions. 

601.  Rates  of  fare,  speed,  &c. 

602.  Time  allowed  for  completion  of  work  of  laying  down  track. 
608.  May  make  further  regulations  and  rules. 

604.  Penalty  for  overcharging. 

606.  To  provide  wd  furnish  passenger  tioketa.    Pen^ty- 

606.  Trial,  proof,* and  limitation. 

607.  City  or  town  to  reserve  certain  rights. 

608.  License  to  be  paid  to  city  or  town. 

609.  Track  for  grading  purposes. 

610.  What  provisions  of  Title  III.  axe  applicable  to  street  rail- 

roads. 

611.  Title  applicabl^to  natural  persons  alike  with  corporations. 

§  497.  Authority  to  lay  railroad  tracks  through  the  streets 
and  public  highways  of  any  incorporated  city  or  town  may 
be  obtained  for  a  tern^of  years,  not  exceeding  fifty,  from  the 
trustees,  council,  or  other  body  to  whom  is  intrusted  the  gov- 
emnient  of  the  city  or  town,  under  such  restrictions  and  lim- 
itations, and  upon  such  terms,  and  payment  of  license  tax,  as 
the  city  or  town  authority  may  provide.  In  no  case  must 
permission  be  granted  to  propel  cars  upon  such  tracks  other- 
wise than  by  horses,  mules,  or  by  w.re  ropes  running  under 
the  streets,  and  moved  by  stationary  steam-engines,  unless 
for  special  reasons,  as  hereinafter  provided.  [In  cfiect  March 
5,  1876.] 
67  Cal.  180 

§  498.  The  city  or  town  authorities,  m  granting  the  right 
if  way  to  street  railroad  corporations,  in  addition  to  the  re- 
nrictions  which  they  are  anthorizcd  to  impose,  must  require 
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a  strict  compliance  with  the  following  conditions,  except  in 
the  cases  of  prismoidal  or  other  eleviited  railways.  In  snch 
cases,  said  railway  shall  be  required  to  be  constructed  in  sach 
a  manner  as  will  present  the  least  obstruction  to  the  freedom 
of  the  streets  in  which  it  may  be  erected  when  allowed  by  the 
granting  power.  First,  to  construct  their  tracks  on  those 
portions  of  streets  designated  in  the  ordinance  granting  th? 
ri<>ht,  which  must  be,  as  nearly  as  possible,  in  the  middle 
thereof.  Second,  to  plank,  pave,  or  macadamize  the  entire 
length  of  the  street  used  by  their  track,  between  the  rails, 
and  for  two  feet  on  each  side  thereof,  and  between  the  tracks, 
if  there  be  more  than  one,  and  to  keep  the  same  constantly 
In  rei)air,  flush  with  the  street,  and  with  good  cn)S!?ing8. 
Third,  that  the  tracks  must  not  be  more  than  tive  feet  wide 
within  the  rails,  and  must  have  a  space  between  them  snfB- 
cient  to  allow  the  cars  to  pass  each  other  freely.  [In  effect 
April  3,  1876.] 

§  499.  Two  coiporations  may  be  permitted  to  use  the 
same  street,  each  paying  an  equal  portion  for  the  construe- 
tion  of  the  track  j  but  in  no  case  must  two  railroad  corpora- 
tions occupy  and  use  the  same  street  or  ti-ack  for  a  distance  of 
more  than  five  blocks. 
64  Cal.  74 ;  57  Cal.  499. 

§  500.  Any  proposed  railroad  track  may  be  permitted  to 
cross  any  track  already  constructed,  the  crossing  being  made 
as  provided  in  Chapter  II.,  Title  III.,  of  this  part.  In  laying 
down  the  track  and  prej)aring  therefor,  not  more  than  one 
block  must  be  obstructed  at  any  one  time,  nor  for  a  longer 
period  than  ten  working  days.  ^ 

§  501.  The  rates  of  fare  on  the  cars  must  not  exceed  ton 
rcoits  for  one  fare,  for  any  distance  under  three  miles.  The 
cars  must  be  of  the  most  approved  construction  for  comfort 
und  convenience  of  passengers,  and  provided  with  brakes  to 
stop  the  same,  when  required.  The  rate  of  speed  must  not 
be  greater  tlian  eight  miles  per  hour.  A  violation  of  the 
provisions  of  this  section  subjects  the  corporation  to. a  fine  of 
one  hundred  dollars  for  each  ofience. 

§  502.  Work  to  construct  the  railroad  must  be  commenced 
«\i  hin  one  year  from  the  date  of  the  ordinance  granting  thf 
r:^ht  of  way  and  the  filing  of  articles  of  incorporation,  antf 
ifte  tame  must  be  completed  within  three  years  thereaftoi 
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A  failure  to  complj  with  these  provisions  works  a  A^rfeitnre 
of  the  right  of  way  as  well  as  of  the  franchise,  unless  the  an- 
eompleted  portion  is  abandoned  by  the  corporation,  with  the 
consent  of  the  authorities  granting  the  rignt  of  way  —  such 
abandonmeat  and  consent  to  be  in  writing. 
57  Cal.  160. 

§  603.  Cities  and  towns  in  or  through  which  street  rail* 
roads  run  may  make  such  further  regulations  for  the  govern* 
ment  of  such  street  railroads  as  may  be  necessary  to  a  full  en- 
ioyroent  of  the  franchise  and  the  enforcement  of  the  conditions 
provided  herein. 

§  604.  Any  corporation,  or  agent  or  employee  thereof, 
demaudinpr  or  charging  a  greater  sum  of  money  for  fare  on 
the  cars  of  such  street  railroad  than  that  fixed,  as  provided  in 
this  title,  forfeits  to  the  person  from  whom  such  sum  is  re- 
ceived,  or  who  is  thus  overcharged,  the  sum  of  two  hundred 
dollars,  to  be  recovered  in  a  civil  action,  in  any  justice's  court 
having  jurisdiction  thereof,  against  the  corporation. 

§  6d6.  Every  street  railroad  corporation  must  provide,  and, 
on  request,  furnish  to  all  persons  desiring  a  passage  on  its 
cat's,  any  required  quantity  of  passenger  tickets  or  checks, 
each  to  be  good  fur  one  ride.  Any  corporation  failing  to  ))ro* 
vide  and  fumi.<>h  tickets  or  checks  to  any  person  desiring  to 
purchase  the  same  iit  not  exceeding  the  rate  hereinbefore  pre- 
scribed,'shall  forfeit  to  such  person  the  sum  of  two  hundred 
dollars,  to  be  recovered  as  provided  in  the  preceding  section, 
provided,  that  the  providiuns  uf  this  section  shall  not  apply  to 
such  street  railroad  corporations  as  charge  but  five  ceuts  nire. 
[lu  effect  March  13,  1883.J 

§  506.  Upon  the  trial  of  an  action  for  any  of  the  sums  for- 
feited, as  provided  in  the  two  preceding  sections,  proof  that 
(he  person  demanding  or  receiving  the  money  as  fare,  or  for 
Che  sale  of  the  ticket  or  check,  was  at  the  time  of  making  the 
demand  or  receiving  the  money,  engaged  in  an  office  of  the 
corporation,  or  vehicle  belonging  to  the  corporation,  shall  be 
vrinid  facie  evidence  that  such  person  was  the  agent,  seiTant, 
.T  employee  of  the  corporation,  to  receive  the  money  and  give 
Ihe  ticket  or  check  mentioned.    [In  effect  July  1,  1874.] 

§  607.  In  every  grant  to  construct  street  railroads,  th« 
lip;ht  to  grade,  sewer,  pave,  macadamize,  or  otheiwisc   im 
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Drove,  alter,  or  repair  the  streets  or  highways,  is  reserved  to 
he  corporation,  and  cannot  be  alienated  or  impaired ;  snch 
work  to  be  done  so  as  to  obstruct  the  railroad  as  little  as  pos- 
sible;  and,  if  required,  the  corporation  must  shift  its  rails  so 
as  to  avoid  the  obstructions  made  thereby,  [in  effect  July  I, 
1874.] 

§  608.  Each  street  railroad  corporation  must  pay  to  the 
authorities  of  the  city,  town,  county,  or  city  and  county,  as  a 
license  upon  each  car,  such  sum  as  the  authorities  may  fix,  not 
exceeding  fifty  dollars  per  annum  in  the  city  of  San  Francisco, 
nor  more  than  twenty-tive  dollars  per  annum  in  other  cities  or 
towns.  Where  any  street  railroad  connects  or  runs  through  two 
or  more  cities  or  towns,  a  proportionate  or  equal  share  of  such 
license  tax  must  be  paid  to  each  of  the  cities  or  towns ;  anc 
no  such  license  tax  is  due  the  county  authorities  where  thfi 
same  is  paid  to  any  city  or  town  authority. 

§  609.  The  right  to  lay  down  a  track  for  grading  pu»» 
poses,  and  maintain  the  same  for  a  period  not  to  exce**!  three 
years,  may  be  granted  by  the  corporate  authorities  of  any  city 
or  town,  or  city  and  county,  or  supervis^ors  of  any  aty  or 
county,  but  no  such  track  must  remain  more  than  three  yean 
upon  any  one  street ;  and  it  must  be  laid  level  with  the  street, 
and  rai^t  be  operated  under  such  restrictions  as  not  to  inter- 
fere with  the  use  of  the  street  by  the  public.  The  corporate 
authorities  of  any  city  or  town,  or  city  and  county,  may  grant 
the  right  to  use  steam  or  any  other  motive  power  in  propel- 
ling the  cars  used  on  such  grading  track,  when  public  con- 
venience or  utility  demands  it,  but  the  reasons  therefor  must 
be  set  forth  in  the  ordinance,  and  the  right  to  rescind  the  ordi- 
nance at  any  time  reserved. 

§  610.  Street  railroads  are  governed  by  the  provisions  of 
Title  ill.  of  this  part,  so  far  as  they  are  applicable,  unless 
ducli  railroads  are  therein  specially  excepted.  [§§  454-4' )1.] 
{In  effect  July  1,  1874.] 

§  611.  When  a  street  railroad  is  constructed,  owned,  oi 
operated  by  any  natural  person,  this  title  is  applicable  to  sad 
Wii'son  in  like  manner  as  it  is  applicatle  to  corporations. 
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TITLE  V. 
WAGON  ROAD  CORPORATIONS. 

bmoH  512.  Three  commissionen  to  act  with  surveyor. 

513.  Surrey  and  map  to  be  filed  and  approved  by  superrisorB. 
514   Tolls,  &c.,  to  be  collected.    Penalty  for  takiug  unlawful 

tolls. 
615.  No  tolls  to  be  charged  on  highways  or  public  roads. 

516.  Rates  of  toll  to  be  posted  at  gate. 

517.  Toll  gatherer  may  detain  persons  until  they  pay  toll. 

518.  Toll  gatherer  not  to  detain  any  person  unnecessarily. 

519.  Persons  avoiding  tolls  to  pay  five  dollars. 

520.  Penalties  for  trespasses  on  property  of  corporation. 

521.  When  capital  invested  is  repaid,  tolls  to  be  reduced,  &o. 

522.  May  mortgage  and  hypothecate  corporate  property. 

523.  This  title  applies  to  natural  persons  as  well  as  corporati<ni8. 

§  612.  Where  a  corporation  is  formed  for  the  construction 
and  maintenance  of  a  wagon  road,  the  road  mast  be  laid  oat 
as  follows : 

Three  commissioaers  mast  act  in  conjunction  with  the  sur- 
▼ejor  of  the  corporation,  two  to  be  appointed  hy  the  board  of 
supervisors  of  the  county  through  which  the  road  is  to  run, 
and  one  by  the  corporation,  who  must  lay  out  the  proposed 
road  and  report  their  proceedings,  together  with  the  map  of 
the  road,  to  the  supervisors,  as  provided  in  the  succeeding 
section.    [In  effect  July  1,  1874.] 

§  613.  When  the  route  is  surveyed,  a  map  thereof  must 
be  submitted  to  and  filed  with  the  board  of  supervisors  of 
each  county  through  or  into  which  the  road  runs,  giving  its 
general  course  and  the  principal  points  to  or  by  which  it  runs, 
and  its  width,  which  must  in  no  case  exceed  one  imndred  feet, 
and  the  supervisjors  must  either  approve  or  reject  the  survey. 
If  approved,  it  must  be  entered  of  record  on  the  journal  of 
the  board,  and  such  approval  authorizes  the  use  of  all  public 
lands  and  highways  over  which  the  survey  runs;  but  the 
board  of  supervisors  must  require  the  corporation,  at  its  own 
expense,  and  the  corporation  must  so  change  and  open  the 
bighway  so  taken  and  used  as  to  make  the  same  as  good  as 
they  were  before  the  appropriation  thereof;  and  must  so  con- 
struct  all  crossings  or  public  highways  over  and  by  its  road, 
and  its  toll  gates,  as  not  to  hinder  or  obstruct  the  use  of  tht 
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§  514.  All  wagon  road  corporations  may  bridge  or  keep 
lurried  on  streams  on  the  line  of  their  road,  and  must  do  all 
things  necessary  to  keep  the  same  in  repair.  They  may  take 
«Tieh  tolls  only  on  their  roads,  ferries,  or  bridges,  as  are  fixed 
ny  the  board  of  supervisors  of  the  proper  county  through 
Which  the  road  passes,  or  in  which  the  ferry  or  bridge  is  sit- 
uate, except  that  in  the  counties  of  Klamath,  Butte,  Del 
Norte,  Plumas,  Humboldt,  and  Sierra,  the  directors  may  fix 
I  heir  own  tolls;  but  in  no  case  must  the  tolls  be  more  than 
Kutlioient  to  pay  fifteen  per  cent,  nor  less  tlian  ten  per  cent 
|K  r  annum  on  the  cost  of  construction,  alter  paying  for  re 
\ni\i's  and  other  expenses  for  attendin<j^  to  the  roads,  bridges, 
i/r  fi»rries.  If  tolls,  other  than  as  herein  provided,  are  charged 
•*r  demanded,  the  corporation  forfeits  its  franchise,  and  must 
pa}  to  the  pt\rty  so  charged  one  hundred  dollars  as  liquidated 
.homages.     [Approved  March  28,  1874.     Sixty  days.} 

§  515.  When  any  highway  or  public  road  is  taken  and 
used  by  any  wagon  road  corporation  as  a  part  of  its  road,  the 
corporation  must  not  place  a  toll  gate  on  or  take  toils  for  the 
ii:«e  of  such  highway  or  public  road  by  teamsters,  travellers, 
•irovcrs,  or  any  one  transporting  property  over  the  same. 

§  616.  The  corporation  must  affix  and  keep  up,  at  or  over 
each  gate,  or  in  some  conspicuous  place,  so  as  to  be  convene 
iently  read,  a  printed  list  of  the  rates  of  toll  levied  and  de« 
manded. 

§  617.  Each  toll  gatherer  may  prevent  from  passing 
thmngh  his  gate  persons  leading  or  driving  animals  or  ve- 
hicles subject  to  toll,  until  they  shall  have  paid,  respectively, 
the  tolls  authorized  to  be  collected. 

§  518.  Eveiy  toll  gatherer  who,  at  any  gate,  unreasonably 
hinders  or  delays  any  traveller  or  passenger  liable  to  the  pay- 
ment of  toll,  or  demands  or  receives  from  any  person  more 
than  he  is  authorized  to  collect,  for  each  offence  forfeits  the 
ffura  of  twenty-five  dollars  to  the  pei'son  aggrieved. 

§  519.  Every  person  who,  to  ayoid  the  payment  of  the 
Ixjgal  toll,  with  his  team,  vehicle,  or  hoi-se,  turns  out  of  a 
nragon,  turnpike,  or  plank  road,  or  passes  any  gate  thereon  oi 
ground  adjacent  thereto,  and  again  enters  upon  such  road 
for  each  onence  forfeits  the  sum  of  five  dollars  to  the  eerpo 
fbition  injured. 
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§  520.  Every  person  who : 

1.  Wilfully  breaks,  cuts  down,  defaces,  or  injures  any 
milestone  or  post  on  any  wagon,  turnpike,  or  plank  road'; 
or, 

2.  Wilfully  breaks  or  throws  down  any  gate  on  such  road ; 

3.  Digs  up  or  injures  any  part  of  such  road,  or  anything 
thereunto  belonging;  or, 

4.  ITorcibl}'  or  fraudulently  passes  any  gate  thereon  without 
having  paid  the  legal  toll ; 

For  each  offence  forfeits  to  the  coi'poration  injured  the  sum 
of  twenty-five  dollars,  in  addition  to  the  damages  resulting 
from  his  wrongful  act. 

§  621.  The  eplyci  irevenue  derived  from  the  road,  shall  be 
appropriated:  fir^ti,  to.of2payment  to  the  corporation  of  the 
coHts  of  its  constructiqa,  t&g^ther  with  the  incidental  expenses 
incurred  in  collecting  tolls;- and  keeping  the  road  in  repair; 
and,  second,  to  the  payment  of  the  dividend  among  its  stock- 
holders, as  provided  in  section  .five  hundred  and  fouiteen. 
When  the  repayment  of  the  coBt  oC. construction  is  completed, 
the  tolls  niust  be  so  reduced  as  Xo^'i^i!^  no  more  than  an 
amount  sutficient  to  pay  said  dividend,  «iid  incidental  ex- 
penses, and  to  keep  the  road  in  good  re^ir.  [In  effect  July 
1,1874.]  ^.       , 

§  622.  The  corporation  may  mortgage  or  li/pdihecate  its 
i-oad  and  other  property  for  funds  with  which  to  cionsirnct  or 
repair  their  road,  but  no  mortgage  or  hypothecation  is  valid 
or  binding  unless  at  least  twenty-five  per.cent.  of  the  capital 
stock  subscribed  has  been  paid  in  and  invested  in  the  con- 
struction  of  the  road  and  appurtenances,  and  then  only  after 
an  affirmative  vote  of  two  thirds  of  the  capital  stock  sul>> 
scribed. 

§  623.  When  a  wagon,  turnpike,  or  plank  road  is  con- 
it  ructcd,  owned,  or  operated  by  any  natural  person,  this  title 
is  Hpplicable  to  such  peraon  in  like  manner  as  it  is  applicable 
'O  corporations. 

OoMtruction  of  ToU  Boads.    See  Pol.  Code,  }§  277»-2881 
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TITLE  VL 

BRIDGE,     FERRY,     WHARF,     CHUTE 
AND  PIER  CORPORATIONS. 

Bscnoir  528.  Corporation  to  obtain  licenfie  from  superrisors. 

529.  In  what  contingencies  corporate  existence  cease?  ■ 

530.  President  and  secretary  to  make  annual  report,  and  what 

to  contain.    Damages  for  failing  to  report. 

531.  This  title  to  apply  to  natural  persons  alike  with  corpoEa- 

tions. 

§  528.  No  corporation  mast  constrnct  or  take  tolls  on  a 
bridge,  ferry,  wharf,  chute,  or  pier  untU  iftithority  is  granted 
therefor  by  the  supervisors.  '-      '» • ' 

§  629.  Every  such  corporatk)n  ^(^ekses  to  be  a  body  corpo- 
rate: ,   .  c   *  ♦ 

1.  If,  within  six  months  footn'^jfiling  its  articles  of  incorpora- 
tion, it  has  not  obtained  «uch  authority  from  the  board  of 
supervisors;  and  if^  ^rbin  one  year  thereafter,  it  has  not 
commenced  the  construction  of  the  bridge,  wharf,  chute,  or 
pier,  and  actually  ^^(pended  thereon  at  least  ten  per  cent,  of 
the  capitaltStock  of  the  corporation  ; 

2.  li,  within  ■tnree  years  from  filing  the  articles  of  incor- 
porati^Jn,  th^  bridge,  wharf,  chute,  or  pier  is  not  completed; 

3.  If jVWhen  the  bridge,  wharf,  chute,  or  pier  of  the  corpora- 
tisAi,  is'«  destroyed,  it  is  not  reconstructed  and  ready  for  use 

\  wil^iiin  three  years  tliereafter; 

J"*^.  4.  If  the  ferry  of  any  such  corporation  is  not  in  running  or- 
-der  within  three  months  after  autnority  is  obtained  to  establish 

it,  or  if  at  any  time  thereafter  it  ceases,  for  a  like  term  conseC' 

utively,  to  perform  the  duties  imposed  by  law. 

§  630.  The  president  and  secretary  of  every  bridge,  ferrv 
wharf,  chute,  or  pier  corporation  must  annually,  under  oatn 
report  to  the  board  of  supervisors  of  the  county  in  which  the 
anicles  of  incorporation  are  filed  : 

1.  The  cost  3f  constructing  and  providing  all  nccessaiY 
•upcndages  and  appurtenances  for  their  bridge,  ferry,  wharf 
enute,  or  pier ; 

2.  The  amount  of  all  moneys  expended  thei'eon,  since  iti 
^>n9truction,  for  repairs  and  incidental  expenses ; 
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3.  The  amount  of  their  capital  stock,  how  mnch  paid  in,  and 
DOW  much  actually  expended  thereof; 

4.  The  amount  received  during  the  year  for  tolls  and  front 
■11  other  sources,  statiug  each  8e))arately  ; 

5.  The  amount  of  dividends  made,  and  the  indehtedness  of 
the  corporation,  specifying  for  what  it  was  incurred ; 

6.  Such  other  facts  and  particulate  respecting  the  bnsiLess 
of  the  corporation  as  the  board  of  supervisors  may  require. 

This  report  the  president  and  secretary  must  cause  to  be  pab> 
lished  for  four  weeks  in  a  daily  newspaper  published  nearest 
the  bridjre,  ferry,  wharf,  pier,  or  chute,  it  required  by  order  of 
tb£  board  of  supervisors.  A  failure  to  make  such  report  sub- 
jects the  corporation  to  a  penalty  of  two  hundred  dollars ;  and 
for  every  week  permitted  to  elapse  after  such  failure,  an*  addi- 
tional penalty  of  fifty  dollars ;  payable  in  each  case  to  the 
county  from  which  the  authority  of  the  corporation  was  de- 
rived. All  such  cases  must  be  reported  by  the  board  of  super- 
visors to  the  district  attorney,  who  must  commence  an  action 
therefor. 

§  631.  When  a  bridge,  ferry,  wharf,  chnte,  or  pier  is  con- 
structed, operated,  or  owned  by  a  natural  person,  this  title  is 
applicable  to  such  person  in  like  manner  as  it  is  applicable  to 
corporations. 

General  provisionB :  Pnblio  Ferries  and  Toll  Bridges,  Polit.  Code,  f  ( 
1848-2895 !  Whanres,  Chutes,  and  Piers,  Polit.  Code,  $|  2906-2920. 


TITLE  Vn. 
TELEGRAPH    CORPORATIONS. 

8»onoH  686.  May  use  right  of  way  along  waters,  roads,  and  highways. 
6S7.  Persons  liable  for  damages  for  injuring  tel^raph  property 

688.  Party  guilty  of  wilful  and  malicious  injury,  liable  to  one 

hundred  times  actual  damages. 

689.  Conditions  on  which  damage  to  sub<«queous  cable  may  be 

recovered. 

640.  May  dispose  of  certain  rights. 

641.  Bates  of  charges  to  be  fixed,  and  how  published.  (Bepealed.) 

§  636.  Telegraph  corporations  may  construct  lines  of  tele- 
giaph  along  and  upon  any  public  road  or  highway,  along  or 
«cro88  any  of  .the  waters  or  lands  within  this  State,  and  maj 
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erect  poles,  poets,  piers,  or  abutments  for  supporting  the  in< 
sulators,  wires,  and  other  necessary  fixtures  of  their  Hnes,  in 
such  manner  and  at  such  points  as  not  to  incommode  the  pub> 
lie  use  of  the  road  or  highway,  or  interrupt  the  navigation  of 
the  waters. 

§  637.  Any  person  who  injures  or  destroys,  through  want 
of  proper  care,  any  necessary  or  useful  fixture  of  any  telegraph 
corporation,  is  liable  to  the  corporation  for  all  damages  sus- 
tained thereby.  Any  vessel  which,  by  dragging  its  anchor  or 
otherwise,  breaks,  injures,  or  destroys  the  sub-aqueous  cable 
of  a  telegraph  corporation,  subjects  its  owner  to  the  damages 
hei'eiubefore  specified. 

§  638.  Any  person  who  wilfully  and  maliciously  does  any 
injury  to  any  telegraph  property  mentioned  in  the  preceding 
section,  is  liable  to  the  corporation  for  one  hundred  times  the 
amount  of  actual  damages  sustained. thereby)  to  be  recovered 
in  any  court  of  competent  jurisdiction. 

§  639.  No  telegraph  corporation  can  recover  damages  for  the 
breaking  or  injury  of  any  sub-aqueous  telegraph  cable,  unless 
such  corporation  has  previously  erected  on  either  bank  of  the 
waters  under  which  the  cable  is  placed,  a  monument,  indicat- 
ing the  place  where  the  cable  lies,  and  publishes  for  one  month 
in  some  newspaper  most  likely  to  give  notice  to  navigators,  a 
notice  giving  a  description  and  the  purpose  of  the  monuments, 
and  the  general  course,  landings,  and  termini  of  the  cable. 

§  640.  Any  telegraph  corporation  may  at  any  time,  with 
the  consent  of  the  persons  holding  two  thirds  of  the  issued 
Bto<:k  of  the  corporation,  sell,  lease,  assign,  transfer,  or  con 
vcy  any  rights,  privileges,  franchises,  or  property  of  the  cof 
poiution,  except  its  corporate  franchise. 

S  641  of  said  Code  is  repealed.    [In  eflfoct  July  1, 1874.] 
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TITLE  VIIL 
WATER  AND  CANAL  CORPORATIONS. 

Imtxoh  548.  Corporation  may  obtain  sontract  to  supply  city  or  town 
M9.  Duties  of  corporation.    Rates  fixed  by  commi^oneri. 

550.  Right  to  use  {itreets,  ways,  alleys,  and  roads. 

551.  To  build  and  keep  bridges  in  repair. 

552.  Irrigation.    Easement  and  water  rates. 

§  648.  No  corporation  formed  to  supply  any  city,  city  and 
eounty,  or  town  with  water  must  do  so  unless  previously  au- 
thorized b^  an  ordinance  of  the  authorities  thereof,  or  unless 
it  is  done  m  conformity  with  a  contract  entered  into  between 
the  city,  city  and  county,  or  town  and  the  corporation.  Con- 
tracts so  made  are  valid  and  binding  in  law,  but  do  not  take 
fh)m  the  city,  city  and  county,  or  town  the  right  to  regulate 
the  rates  for  water,  nor  must  any  exclusive  right  be  granted. 
No  contract  or  grant  must  be  made  for  a  term  exceeding 
fifty  years. 

§  649.  All  corporations  formed  to  supply  water  to  cities 
or  towns  must  furnish  pure  fresh  water  to  the  inhabitants 
thereof,  for  family  uses,  so  lon^  as  the  supply  permits,  at  rea- 
Honable  rates  and  without  distinction  of  persons,  upon  proper 
demand  therefor;  and  must  furnish  water  to  the  extent  of 
their  means,  in  case  of  fire  or  other  great  necessity,  free  of 
charge.  The  rates  to  be  charged  for  water  must  be  deter- 
mined by  commissioners,  to  be  selected  as  follows :  two  by  the 
city  and  county  or  city  or  town  authorities,  or,  when  there  are 
QO  city  or  town  authorities,  by  the  board  of  supen'isors  of  the 
county,  and  two  by  the  water  company ;  and  in  case  a  ma- 
|ority  cannot  agree  to  the  valuation,  the  four  commissioners 
must  choose  a  fifth  commissioner;  if  they  cannot  agree  upon 
a  fifth,  then  the  county  judge  of  the  county  musr  appoint  such 
fifth  person.  The  decision  of  the  majority  of  the  commis- 
sioners shall  determine  the  rates  to  be  charged  for  water  for 
one  year,  and  until  new  rates  are  established.  The  board  of 
»uper\Msors,  or  the  proper  city  or  town  authorities,  may  pre- 
icribe  proper  rules  relating  to  the  delivery  of  water,  not  in* 
lODsistent  with  the  laws  of  the  State.  [In  effect  July  1 
•874.] 

52  Gal.  141. 
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§  660.  Any  corporation  created  nnder  tlie  provisions  of 
this  part,  for  the  purposes  named  in  this  title,  subject  to  the 
reasonable  direction  of  the  board  of  'Supervisors,  or  city  or 
town  authorities,  as  to  the  mode  and  manner  of  using  such 
rij^ht  of  way,  may  use  so  much  of  the  streets,  ways,  and  alleys 
in  any  town,  city,  or  cit}'  and  county,  or  anv  public  roac' 
therein,  as  may  be  necessary  for  laying  pipes  for  conducting 
water  into  any* such  town,  city,  or  city  and  county,  or  throngS 
or  into  any  part  thereof. 

§  661.  Every  water  or  canal  corporation  must  construct 
and  keep  in  good  repair,  at  all  times,  ftr  public  use,  across 
their  canal,  flume,  or  'water  pipe,  all  of  the  biidges  that  the 
board  of  supervisors  of  the  county  in  which  such  canal  is  sit- 
uated may  require,  the  bridges  being  on  the  lines  of  public 
highways  and  necessary  for  public  uses  in  connection  with 
such  highways;  and  all  waterworks  must  be  so  laid  and 
constructed  as  not  to  obstruct  public  highwa]fs. 

>  See  Act  of  March  30, 1872,  Relative  to  Fonnatioa  oi  Canal  and  Sitdh 
Corporations,  Appendix,  p.  471. 

§  662.  Whenever  any  corporation,  organized  under  the 
laws  of  this  State,  furnishes  water  to  irrigate  lands  which 
said  ^corporation  has  sold,  the  right  to  the  flow  and  use  of 
Baid  water  is  and  shall  remain  a  perpetual  easement  to  the 
land  so  sold,  at  such  rates  and  terms  as  may  be  established 
by  said  corporation  in  pursuance  of  law.  And  whenever  any 
person  who  is  cultivating  land  on  the  line  and  within  the 
flow  of  any  ditch  owned  by  such  corporation,  has  been  fur- 
nished Avater  by  it,  with  Avhich  to  irrigate  his  land,  such  per- 
■on  shall  be  entitled  to  the  continued  use  of  said  water,  upoo 
the  same  terms  as  those  who  have  purchased  their  land  of  thia 
cori)oration.     [In  effect  April  3,  1876.] 

56  Cal.  440. 


TITLE  IX. 
HOMESTEAD  CORPORATIONS. 

VWfiOir  667.  Time  of  corporate  existence. 

668.  Bj -laws  must  specify  time  for  and  amount  of  paymeBftol 
instalments,  and  penalty  for  tuilure  to  pay.  lij-lawi  tt 
be  furnished  to  any  member  on  demand. 

668.  Advertisement  and  sale  of  delinquent  and  forfeited 

660.  May  bonow  and  loan  funds — how,  and  for  what  tiflM. 
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SSsnozr  561.  Minor  children,  wards,  and  married  women  may  own  stock. 

662.  Forfeiture  for  speculating  in  or  owning  lands  exceeding  two 

hundred  thousand  dollars. 

663.  When  corporation  is  terminated,  and  how. 

664.  Payment  of  premiums. 

665.  Annual  report  to  be  published. 
666  Publication  in  certain  cases. 

§  667.  Corporations  organized  for  the  purpose  of  acqaii- 
ing  lands  in  large  tmcts,  paying  off  incumbrances  thereon 
improving  and  subdividing  them  into  homestead  lots  or  par- 
cels, and  distributing  them  among  the  shareholders,  and  for 
tLe  accumulation  of  a  fund  for  such  purposes,  are  known  as 
homestead  corporations,  and  nmst  not  have  a  corporate  ex- 
istence for  a  longer  period  than  ten  years. 

§  668.  Such  corporations  must  specify  in  their  by-law3 
the  times  when  the  instalments  of  the  capital  stock  are  pay- 
able, the  amount  thereof,  and  the  fines,  penalties,  or  forfeit- 
ures incurred  in  case  of  default.  A  printed  copy  of  the  arti- 
cles of  incorporation  and  by-laws  must  be  furmshed  to  any 
shareholder  on  demand. 

§  669.  Whenever  any  shares  of  stock  are  declared  for- 
feited, by  resolution  of  the  board  of  directors,  the  directors 
may  advertise  the  same  for  sale,  giving  the  name  of  the  sub- 
scriber and  the  number  of  shares,  by  notice  of  not  less  than 
three  weeks,  published  at  least  once  a  week  in  a  newspaper  of 
general  circulation  in  the  city,  town,  or  county  where  the  prin- 
cipal place  of  business  of  such  corporation  is  located.  Such 
sale  must  be  made  at  auction,  under  the  direction  of  the  sec- 
retary of  the  company.  The  corporation  may  be  a  bidder, 
and  tne  shares  must  be  disposed  of  to  the  highest  bidder  for 
cash.  No  defect,  informality,  or  irregularity  in  the  proceed- 
ings respecting  the  sale  invalidates  it,  if  notice  is  given  as 
herein  provided.  After  the  sale  is  made  the  secretary  must, 
on  receipt  of  the  purchase  money,  transfer  to  the  purchaser 
the  shares  sold,  and  after  deducting  from  the  proceeds  of  such 
sale  all  instalments  then  due,  and  all  exyienses  and  charges  of 
sale,  must  hold  the  residue  subject  to  the  order  of  the  delin- 
quent subscriber. 

• 

§  660.  Homestead  corporations  may  borrow  money  for  the 
(mrposcs  of  the  corporation,  not  exceeding  at  any  one  time 
»iie  fourth  of  the  aggregate  amount  of  the  shares  or  parts  of 
ihwes  actnally  paid  in,  and  the  income  thereof;  no  greater  rate 
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of  interest  must  be  paid  therefor  than  twelve  per  cent,  per  an 
num.  For  the  purpose  of  completing  the  purchase  of  lands 
intended  to  be  divided  and  distributed,  they  may  borrow  on 
the  security  of  their  shares  on  the  land  thus  purchased,  or 
that  owned  by  the  corporation  at  the  time  of  proenring  the 
loan,  any  rfiim  of  money  which,  together  with  the  interest  con- 
tracted to  become  due  thereon,  will  not  exceed  ninety  pei 
cent,  of  the  unpaid  amount  subscribed  by  the  shareholders ; 
but  no  loan  must  be  made  to  the  corporation  for  a  term  ex- 
tending  beyond  that  of  its  existence. 

§  661.  Such  shares  of  stock  in  homestead  corporations  aa 
may  be  acquired  by  children,  the  cost  of  which,  and  the  de- 
posits and  assessments  on  which  are  paid  from  the  personal 
earnings  of  the  children,  or  with  gifts  from  persons  other  than 
their  male  parents,  may  be  taken  and  held  for  them  by  their 
parents  or  guardians.  Married  women  may  hold  such  shares 
as  they  acquire  with  their  personal  earnings,  or  those  of  their 
children,  voluntarily  bestowed  therefor,  or  from  property  be- 
queathed or  given  to  them  by  persons  other  than  their  hus- 
bands. 

§  562.  Homestead  corporations  must  not  purchase  and  sell, 
or  otherwise  acquire  and  dispose  of  real  property,  or  any  in- 
terest therein,  or  any  personal  property,  for  the  sole  purpose 
of  s|)eculation  or  profit.  Nor  must  any  such  corporation  at 
any  one  time  own  or  hold,  in  trust  or  otherwise,  for  its  pur- 
poses, real  property,  or  any  interest  therein,  which  in  the  ag- 
gregate exceeds  in  cash  value  the  sum  of  two  hundred  thou- 
sand dollars.  For  any  violation  of  the  provisions  of  this  sec- 
tion, coi-porations  forfeit  their  corporate  rights  and  powers. 
On  the  application  of  any  citizen  to  a  court  of  competent  ju- 
risdiction such  forfeiture  may  be  adjudged,  and  the  judgment 
carries  with  it  costs  of  the  proceedings. 

§  563.  Except  for  the  purpose  of  winding  up  and  settling 
its  affairs,  every  homestead  corporation  must  terminate  at  the 
expiration  of  the  time  fixed  for  its  existence  in  the  articles  o| 
incorporation,  or  when  dissolved  as  provided  in  this  part  No 
dividend  of  funds  must  be  made  on  termination  of  its  corporate 
existence,  until  its  debts  and  liabilities  are  paid  ;  and  upon  thf 
final  settlement  of  the  affairs  of  the  coi-poration,  or  upon  the  ter 
mination  of  its  corporate  existence,  the  directors,  in  such  man- 
ner as  they  may  determine,  must  divide  its  property  among 
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Ms  shareholders  in  proportion  to  their  respective  interests,  or, 
npon  the  application  of  a  majority  in  interest  of  the  stock- 
holders, must  sell  and  dispose  of  any  or  all  of  the  real  estate 
of  the  coi7)oration  vpon  such  terms  as  may  he  most  condacire 
to  the  interests  of  all  the  stockholders,  and  must  convey  the 
same  to  the  purchaser,  and  distribute  the  proceeds  among  the 
shareholders,  or  may  at  any  time,  when  best  for  the  interests 
of  all  the  shareholders,  cause  the  lands  of  the  corporation  to 
be  sabdivided  iuto  lots  and  distributed,  by  sale  for  premiumi^ 
at  auction  or  otherwise,  among  the  shareholders. 

§  664.  Such  premiums  on  lots  may  be  made  payable  at  the 
time  tliey  are  bid  off,  and,  if  not  so  paid  on  any  lot  of  land, 
the  directors  may  immediately  offer  the  same  for  sale  again. 
If  made  payable  at  a  future  day,  and  any  shareholder  fails  to 
pay  his  bid  on  the  day  the  same  is  made  due  and  payable,  the 
directors  may  advertise  and  sell  the  shares  of  stock  represent* 
ing  the  lots  of  land  on  which  the  premiums  remain  nnpaid,  in 
the  manner  provided  in  the  by-laws  for  the  sale  of  shares  on 
account  of  delinquent  instalments  and  premiums. 

§  666.  The  actual  financial  condition  of  all  homestead 
corporations  must,  by  the  directors  thereof,  be  published  an- 
nually in  the  [a]  newspaper  published  at  the  principal  place 
of  business  of  the  coi*poration,  for  four  weeks,  if  published  in 
a  weekly,  and  two  weeks,  if  published  in  a  daily.  The  state- 
ment  must  be  made  up  to  the  end  of  each  year,  and  mnst  be 
verified  by  the  oath  of  the  president  and  secretary,  showing 
the  items  of  property  and  liabilities. 

§  666.  In  any  case  in  which  a  publication  is  required,  and 
no  newspaper  is  published  at  the  principal  place  of  business, 
-the  niiblication  may  be  made  in  a  paper  published  in  an  ad* 
joining  county. 

8ee  Act  of  March  23,  1874,  RelatlTe  to  Homestead  Corporations,  Ap- 
pendix, p.  479.  

TITLE  X. 
SAVINGS  AND  LOAN  CORPORATIONS. 

IscnoM  671.  May  loan  money  —  on  what  terms,  how,  and  to  whom,  and 
how  long. 
£72.  Capital  stockf  and  rights  and  privileges  thereof. 
678.  No  dividends,  except  from  surplus  profits.     To  0ontnot  ■• 
llaUlity,  except  for  depo8it8. 


1 
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3iOTioif  574.  Property  whkb  may  be  owned  by  corporatlous,  and  hoir 
disposed  of.     Kestrictions  in  purchases  as  provided  above. 
675.  Married  women  and  miuors  may  t)wn  stock  in  their  own 
right. 

576.  May  iMue  transferable  certificates  of  deposit.    Special  ce9> 

tiflcates. 

577.  To  provide  reserve  fund  for  the  payment  of  losses. 

578.  Prohibition  on  director  and  officer,  and  what  vacates  oS^ee* 

579.  Definition  of  phrase  "  create  debts." 

§  &7I..  Corporations  organized  for  the  pnrpose  of  accuma 
latin(>:  and  loaning  the  funds  of  their  meinl)ers,  stockholdera^ 
and  depositors,  may  loan  and  invest  the  funds  thereof,  receive 
deposits  of  money,  loan,  invest,  and  eollect  the  same,  with 
interest,  and  may  repay  depositors  with  or  without  interest. 
No  such  corporation  must  loan  money,  except  on  adequate 
security  on  real  or  personal  property,  and  snch  loan  must  not 
be  for  a  longer  period  than  six  years. 

57  Gal.  581. 

§  672.  When  savings  and  loan  corporations  have  a  capital 
stock  specified  in  their  articles  of  incorporation,  certificates  oi 
the  ownership  of  shares  may  be  issued ;  and  the  rights  and 
privileges  to  be  accorded  to,  and  the  obligations  to  be  imposed 
upon,  such  capital  stock,  as  distinct  from  those  of  depositors, 
must  be  fixed  and  defined,  either  in  the  articles  of  incorpora- 
tion or  in  I  he  by-laws. 

56  Gal.  815. 

§  673.  The  directors  of  savings  and  loan  corporations 
maV)  at  such  times  and  in  such  manner  as  the  by-laws  pre- 
fcribe,  declare  and  pay  dividends  of  so  much  of  the  profits  of 
tl^  corporation,  and  of  the  interest  arising  from  tlie  capital 
stock  and  depossits,  as  may  be  appropriated  for  that  purpose 
under  the  by-laws  or  under  their  agreements  with  depositors. 
The  directors  must  not  contract  any  debt  or  liability  against 
the  corporation  for  any  purpose  whatever,  except  for  deposits. 
Thti  cap'ial  stock  and  the  assets  of  the  corporation  are  a  se- 
curity  to  depositors  and  stockholders,  depositors  having  the 
prii^rity  of  security  over  the  stockholders,  but  the  by-laws  may 

gro  'ide  that  tlie  same  security  shall  extend  to  deposits  made 
y  stockholders. 

§  674.  Savings  and  loan  corporations  may  purchase,  hold 
knd  convey  real  and  personal  property,  as  follows: 

I.  The  lot  and  building  in  which  the  business  of  the  cor 
porati;m  is  carried  on,  the  cost  of  which  must  not  exceed  om 
Imndred  thousand  dollars ;  except,  on  a  rote  of  two  thirdi 

8 
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0f  the  stockholders,  the  corporation  maj  increnso  the  sum 
to  an  amoont  not  exceeding  two  hundred  an<d  fitt^  thousand 
dollars ; 

2.  Such  as  may  hare  been  mortgaged,  pledged,  or  con- 
veyed to  it  in  trust,  for  its  benefit  in  good  faith,  for  raonej 
loaned  in  pui-suance  of  the  regular  bu.siuess  of  the  corpora- 
tion; 

3.  Such  as  may  have  been  purchased  at  sales  under  pledges, 
mortgages,  or  deeds  of  trust  made  for  its  benefit,  for  money 
so  loaned,  and  such  as  may  be  conveyed  to  it  by  borrowers  in 
satisfaction  and  discharge  of  loans  made  thereon ; 

4.  No  such  corporation  must  purchase,  hold,  or  convey  real 
estate  in  any  other  case  or  for  any  other  purpose ;  and  all 
real  estate  described  in  subdivision  three  of  tnis  section  must 
be  sold  by  the  corporation  within  ^vo  years  after  the  title 
thereto  is  vested  in  it  by  purchase  or  otherAvise ; 

6.  No  corporation  must  purchase,  own,  or  sell  personal 
property,  except  such  as  may  be  requisite  for  its  immediate 
accommodation  fur  the  convenient  transaction  of  its  business, 
mortgages  on  real  estate,  bonds,  securities,  or  evidences  of  in* 
debtedness,  public  or  private,  gold  and  silver  bullion,  and 
United  States  mint  certificates  of  ascertained  A'alue,  and  evi- 
dences of  debt  issued  by  the  United  States ; 

6.  No  corporation  must  purchase,  hold,  or  convey  bonds, 
securities,  or  evidences  of  indebtedness,  public  or  private,  ex- 
cept bonds  of  the  United  States,  of  the  State  of  California,  and 
of  the  counties,  cities,  or  cities  and  counties,  or  towns  of  the 
State  of  California,  unless  such  corporation  has  a  capital  stock 
or  reserved  fund  paid  in,  of  not  less  than  three  hundred  thou- 
•and  dollars.     [Approved  March  18,  1874.    Immediate  effect.} 

§  575.  Married  women  and  minors  may,  in  their  own 
I  ght,  make  and  draw  deposits  and  draw  dividends,  and  give 
f  idid  receipts  therefor. 

§  576.  Savings  and  loan  corporations  may  issue  general 
ceitiHcateii  of  deposit,  which  are  transferable,  as  in  other 
(ases,  by  indorsement  and  delivery;  may  issue,  when  re- 
|iicstcd  by  tlic  deiK)8itor,  special  certiHcates,  acknowledgiu*' 
the  deposit  by  the  person  therein  named  of  a  specitied  sum  ol 
money,  and  expressly  providing  on  the  face  of  such  certificate 
Ihat  the  sum  iM>  deposited  and  therein  named  may  be  trans- 
ferred only  on  the  nooks  of  the  corfH^ratiou;  payment  thero* 
tf'cr  made  by  the  corporation  to  the  depositor  uami-d  in  tueb 
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certificate,  or  to  his  assignee  named  npon  the  books  of  the 
corporation,  or,  in  case  of  death,  to  the  legal  representative 
of  such  pei-son,  of  the  sum  for  which  snch  special  certificate 
was  issued,  discharges  the  corporation  from  all  further  liabil 
ity  on  account  of  the  money  so  paid. 

§  577.  Savings  and  loan  corporations  may  prescribe  by 
their  by-laws  the  time  and  conditions  on  which  repayment  is  to 
be  made  to  depositore ;  but  whenever  there  is  any  call  by  de- 
]>ositors  for  repayment  of  a  greater  amount  than  the  corpora- 
tion may  have  disposable  for  that  purpose,  the  directors  or 
officers  thereof  must  not  make  any  new  loans  or  investments 
of  the  funds  of  the  depositors,  or  of  the  earnings  thei*eof, 
until  such  excess  of  call  has  ceased.  The  directors  of  any 
such  corporation  having  no  capital  stock  must  retain,  on  each 
dividend  day,  at  least  five  per  cent,  of  the  net  profits  of  the 
corporation,  to  constitute  a  reserve  fund,  wliich  must  be  in* 
vested  in  the  same  manner  as  other  funds  of  the  corporation, 
and  must  be  used  toward  paying  any  losses  which  the  corpora- 
tion may  sustain  in  pursuing  its  lawful  business.  The  cor- 
poration may  provide  by  its  by-laws  for  the  disposal  of  any 
(Excess  in  the  reserve  fund  over  one  hundred  thousand  dollars, 
and  the  final  disposal,  upon  the  dissolution  of  the  corporation, 
of  the  reserve  fund,  or  of  the  remainder  thereof,  alter  pay- 
inent  of  losses. 

57  Cal.  602. 

§  578.  No  director  or  ofBcer  of  any  savings  and  loan  cor- 
\  oration  must,  directly  or  indirectly,  for  himself  or  as  the  part- 
ner or  agent  of  others,  borrow  any  of  the  deposits  or  other 
funds  of  such  corporation,  nor  must  he  become  an  indorser  or 
surety  for  loans  to  others,  nor  in  any  manner  be  an  oi)ligor  for 
moneys  borrowed  of  or  loaned  by  such  corporation.  The  office 
of  any  director  or  officer  who  acts  in  contravention  of  the  pi*o- 
visious  of  this  section  immediately  thereupon  becomes  vacant. 

Overdrawing  of  his  account  by  officer,  a  misdenieai  tt.    Penal  Cods 
$661. 

§  679.  Kereiving  deposits,  issuing  ccrtificawis  of  depos:it| 
Miecks,  and  bills  of  exchange,  and  the  like,  in  the  transact  ion 
iif  the  business  of  savings  and  loan  corporations,  must  not  be 
construed  to  be  the  creation  of  debts  within  the  meaning  oi 
\he  phrase  "create  debts,"  in  section  309. 

8e«  Act  of  FrbruHry  21, 1872,  RelatiTe  to  Corporations  for  th«  Aoooai 
•tfon  and  Investment  of  ITunda  and  Sarings,  Appendix,  p.  46B. 
67tal.  602. 
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TITLE  XL 

MINING  CORPORATIONS. 

BMflO]r684.  RemoTal  of  the  principal  office  proTided  for     (Repealed.) 
686.  Directors  to   file  certificates  of  proceedings  in  offices   ol 
county  clerks  and  secretary  of  state. 

686.  Tran.sfer  agencies. 

687.  Stock  issu^  at  transfer  agencies. 

§  684.  Section  five  hundred  and  eif^htv-fonr  of  the  CivO 
Code  is  repealed.     [In  effect  April  3,  1876.'] 

§  686.  When  the  publication  provided  for  in  the  preoed- 
big  section  has  been  completed,  the  directors  of  the  cor|)oni« 
tion  must  file  in  tlie  offices  of  the  clerks  of  the  counties  from 
and  to  which  such  change  has  beeninade,  and  in  the  office  ot 
the  secretary  of  stnte,  certified  copies  of  the  written  consent 
of  the  stockholders  to  such  change,  and  of  the  notice  of  such' 
change,  and  proof  of  publication ;  also,  a  certificate  that  the 
proposed  removal  has  taken  place;  and  thereafter  the  prin- 
cipal |)Iace  of  business  of  the  corporation  is  at  the  place  to 
wnich  it  is  removed. 

§  686.  An^  corporation  organized  in  this  State  for  the 
purpose  of  mming  or  carrying  on  mining  operations  in  or 
without  this  State,  may  establish  and  maintain  agencies  in 
other  States  of  the  United  States,  for  the  transfer  and  issuing 
of  their  stock ;  and  a  transfer  or  issue  of  the  same  at  an^  such 
transfer  agency,  in  accordanrc  with  tlie  provisions  of  its  by- 
laws, is  valid  and  binding  a.s  fully  and  effectually  for  all  pur- 
poses as  if  made  upon  the  books  or  such  corporntion  at  its  prin- 
cipal office  within  this  State.  The  agencies  must  be  governed 
ay  the  by-laws  and  the  directors  of  the  corporation. 

§  687.  All  stock  of  any  such  corporation,  i&<tned  at  a 
transfer  agency,  must  be  signed  by  the  president  and  secretary 
of  the  corporation,  and  countersigned  at  the  time  of  its  issue 
by  the  agent  having  charge  of  the  transfer  agency.  No  stock 
^iist  be  issued  at  a  transfer  agencv  unless  the  certificate  of 
itock,  in  lieu  of  which  the  saaie  is  issued,  is  at  the  time  sur- 
rendered for  cancellation. 
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TITLE   XII. 
BENEVOLENT  *CbRPORATIONS. 

BlonOH  693.  CorporationH  for  purposes  other  than  profit,  bow  foroMd. 

594.  Additional  facta,  articles  of  incorporatioa  to  set  out. 

595.  Amount  of  real  estate  limited. 

596.  Land  held  by  Masons,  Odd  Fellows,  and  Pioneers. 

597.  Directors  to  make  verified  report  annually. 

598.  Sale  and  mortgage  of  real  estate. 

609.  What  may  be  provided  for  in  their  by-laws,  &e. 

600.  Members  admitted  after  incorporation. 

flOl.  No  member  to  transfer  membership,  4&c. 

002.  Religious  societies  may  become  sole  corporations. 

603.  Churches,  how  incorporated. 

§  693.  Any  number  of  persons  associated  together  for  nny 
pur))Ose,  wliere  pecuniary  profit  is  not  their  object,  and  fof 
which  individuals  may  hiwfiilly  associate  tliemselves,  may,  in 
accordance  with  the  rules,  rej^ulations,  or  discipline  of  such 
Bflsociation,  elect  directors,  the  number  thereof  to  be  not  leaa 
•than  three  nor  more  than  eleven,  and  may  incorporate  them- 
selves a»  provided  in  tiiis  part.    [In  effect  Apiil  5,  1880.] 

§  694.  In  addition  to  the  requirements  of  section  290,  the 
articles  of  incorporation  of  any  association  mentioned  in  the 
precedin<^  section  must  set  forth  the  holding  of  the  election  for 
ai rectors,  the  time  and  place  where  the  same  was  held,  that  a 
majority  of  the  membei's  of  such  association  were  present  and 
voted  at  such  election,  and  the  result  thereof ;  which  facts  mas^ 
be  veriHed  by  tlie  officers  conducting  the  election. 

52  Cal.  333. 

§  696.  All  such  corporations  may  hold  all  the  property  of 
the  association  owned  prior  to  incorporation  or  acquired  there- 
after in  any  manner,  and  transact  all  business  relative  thereto ; 
but  no  such  corporation  must  own  or  hold  more  real  estate 
than  may  be  necessary  for  the  busiuess  and  objects  of  the  as* 
sociation  and  providing  burial  grounds  for  its  deceased  mem- 
bers, not  to  exceed  six  whole  lots  in  any  cirv  or  town,  r.or  more 
than  twenty  acres  in  tiie  country,  the  annual  increa.se,  income, 
\vr  profit  whereof  must  not  exceed  fifty  tliou-^^and  dollars, /jro- 
tidedy  that  any  such  cor|)onitiou  now,  or  hereafter  having,  and 
having  had  continuously  for  the  next  preceding  three  years, 
the  care,  cu.-toily,  control,  and  niaintenaiice  eacii  year,  upon 
an  annual  average  of  not  less  than  one  hundred  orphans,  half 
orphans.  And  indigent  minor  children  at  any  one  orphan  asy- 
lum, shall  be  entitled  and  allowed  to  own  and  possess  any 
Dumber  of  acres  not  exceeding  one  hundred  and  sixty  acres  o| 
and  in  the  oonntry,  ontside  of  any  incorporated  city  or  town, 
and  the  annual  income  or  profit  of  which  does  not  exceed  fiftj 
>honsand  dollars ;  €md  provided  further,  such  orphan  asylaif 
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Bhall  be  sitaflted  on  such  lands ;  and  provided  fmikery  that  the 
limitations  herein  provided  for  shall  not  apply  to  corporations 
formed,  or  to  be  formed,  under  section  six  hundred  and  two 
of  the  Civil  Code,  when  the  land  is  held  or  used  for  churches, 
hospitals,  schools,  colleges,  orphan  asylums,  parsonages,  or 
cemetery  purposes.     [In  effect  February  26,  1881.] 

§  696.  In  addition  to  that  provided  for  in  the  preceding 
Bcctiou,  friendly  societies  and  Pioneer  associations  may  hold 
Euch  real  estate  as  may  be  necessary  to  carry  out  their  char- 
itable purposes,  or  for  the  establishment  and  endowment  of 
institutions  of  learning  connected  therewith.  In  case  any 
such  corporation  is  the  owner,  by  donation  or  purchase^  of 
more  lands  than  herein  or  in  the  preceding  section  provided 
for,  such  surplus  must  be  sold  and  conveyed  bv  the  corpora- 
tion within  five  years  after  its  acquisition.  Such  sale  may  l)e 
made  without  the  order  or  decree  of  the  Superior  Coart,  sm 
hereinafter  provided.     [In  effect  April  5,  1880.] 

§  597.  The  directors  must  annually  make  a  full  report  of 
all  property,  real  and  personal,  held  in  trust  for  tlieir  corpora- 
tion by  them,  and  of  the  condition  thereof,  to  the  members  of 
the  a.osociation  for  which  they  are  acting. 

§  698«  C'Orporations  oi  the  character  mentioned  in  section 
five  hundred  and  ninety-three  may  mortgage  or.  sell  real  prop- 
erty held  by  them,  upon  obtaining  an  order  for  that  purpose 
from  the  Superior  Court  held  in  the  county  in  which  the  prop- 
erty is  situated.  Before  making  the  order,  proof  must  be 
made  to  the  satisfaction  of  the  court  that  notice  of  the  appli- 
eation  for  leave  to  mortgage  or  sell  has  been  given  by  publica- 
tion in  such  manner  and  for  such  time  as  the  court  or  judge 
has  directed,  and  that  it  is  to  the  interest  of  the  coi'poration 
that  leave  should  be  granted  as  prayed  for.  The  application 
must  be  made  by  petition,  and  any  member  of  the  corporation 
may  opnose  the  granting  of  the  oi^er  by  affidavit  or  other- 
wise.   [In  effect  April  5,  1880.] 

§  699.  Corporations  organized  for  purposes  other  than  for 
profit  may,  in  their  by-laws,  ordinances,  constitutions,  or  arti- 
cles of  incorporation,  in  addition  to  the  provisions  in  Title  I. 
of  tliis  Part,  provide  for : 

1 .  The  qualification  of  members,  mode  of  election,  and  terms 
of  admission  to  membership. 

2.  The  fees  of  admission  and  daea  to  be  paid  to  their  treas** 
\iry  by  members. 
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S.  The  number  of  members  that  shall  constitute  a  quornm 
At  any  meeting  of  the  corporation,  and  that  election  of  officers 
of  the  corporation  by  a  meeting  so  constituted  shall  be  as  valid 
as  if  there  had  been  a  majority  of  the  members  present  thereat 
and  voting. 

4.  The  expulsion  and  suspension  of  members  for  misconduct 
or  non-payment  of  dues;  also,  for  restoration  to  membership. 

5.  Con  tract itijcr,  securing,  paying,  and  limiting  the  amount 
of  their  indebtedness. 

6.  Other  regulations,  not  repugnant  to  the  Constitution  or 
laws  of  the  State  and  consonant  with  the  objects  of  the  cor- 
poration.    [Approved  March  14,  1885.] 

^  §  600.  Members  admitted  after  incorporation  have  all  the 
rights  and  privileges,  and  are  subject  to  tlie  same  rcsponsibili- 
lieB,  as  members  of  the  association  prior  thereto. 

§  601.  No  member,  or  his  legal  representative,  must  dis- 
pose of  or  transfer  any  right  or  privilege  conferred  on  him  by 
reason  of  his  membership  of  such  corporation,  or  be  deprived 
thereof,  except  as  herein  provided. 

Sm  acts  of  March  28, 1874.  Relative  to  Mutual  Beneficial  and  Relief 
AssociationB,  Appendix,  p.  481 ;  and  January  8, 1872,  Relative  to  Ineor- 
pwmtkm  of  Collefes  by  Benevolent  and  Beligioua  Societies,  p.  466. 

§  602.  Whenever  the  rules,  regulations,  or  discipline  of 
any  religions  denomination,  society,  or  church  require,  for  the 
administration  of  the  tcmpomlities  thereof  and  the  manage- 
ment of  the  estate  and  property  thereof,  it  shall  be  lawful  for 
the  bishop,  chief  priest,  or  presiding  elder  of  such  religious 
denomination,  society,  or  church  to  liccome  a  sole  corporation 
in  the  manner  prescribed  in  this  title,  as  nearly  as  may  be, 
and  with  all  the  powers  and  duties  and  for  the  uses  and  pur- 
poses iL  this  title  provided  for  rcli;:ious  incorporatiuus,  and 
subject  to  all  the  conditions,  limitations,  and  provision <  in 
said  title  prescribed.  The  articles  of  incorporation  to  be 
filed  shall  set  forth  the  facts  authorizing  such  incorporation, 
and  declare  the  manner  in  which  any  vacancy  occurriug  in 
the  incumbency  of  such  bishop,  chief  piiest,  or  presiding  elder 
is  required  by  the  rules,  regulations,  or  discipline  of  such  de- 
nomination, society,  or  church  to  be  filled,  which  statements 
shall  be  verified  by  affidavit ;  and  for  proof  of  the  appoint- 
ment or  election  of  such  bishop,  chief  priest,  or  presiding 
elder,  or  of  any  succeeding  incumbent  of  such  corporation,  it 
shall  be  sufficient  to  record,  with  the  clerk  of  the  covLLij  19 
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which  BQch  bishop,  chief  priest,  or  presiding  elder-  resides,  the 
original  or  a  copy  of  his  commission  or  certificate,  or  lettera 
of  election  or  appointment,  duly  attested :  provided y  all  prop- 
erty held  by  sucn  bishop,  chief  priest,  or  presidinjr  elder  shall 
be  in  trust  for  the  nse,  purpose,  and  behoof  of  his  religioua 
den«'mination,  society,  or  church.  The  limitation  in  section 
<iv6  hundred  and  ninety-five  shall  no?  ai^ply  to  corporation! 
formed  under  this  scetiun  when  the  land  is  held  or  used  fot 
churches,  hospitiils,  schools,  colleges,  orphan  asylums,  parson- 
ages, or  cemetery  purposes.  Any  judge  of  the  Superior  Court 
i:i  the  county  in  which  any  incorporation  is  formed  under  this 
chapter  shall  at  all  times  have  access  to  the  books  of  such  in- 
rorporation.  Any  corporation  sole  heretofore  organized  and 
xiisting  under  the  laws  of  this  State  may  elect  to  continue  its 
existence  under  this  act  by  filing  a  certificate  to  that  effect  un- 
der its  corporate  seal  and  the  hand  of  its  incumbent,  or 
amended  articles  of  incorporation  in  the  form  required  by  the 
preceding  section,  as  prescribed  by  section  two  hundred  and 
ei;;:hty-seven  (287)  of  the  Civil  Code;  and  from  and  after  the 
liliit^  of  such  certificate  or  amended  articles,  such  corporation 
ihallbe  entitled  to  the  privileges  and  subject  to  the  duties,  lia- 
Wties,  and  provisions  of  this  act  expressed.  [In  effect  April 
I,  1880.]    58  Cal.  8. 

§  603.  Whenever  the  regulations,  rules,  or  discipline  of  any 
church  or  religious  society  require,  for  the  administration  of 
the  temporalities  thereof,  or  for  the  management  of  the  prop- 
erty or  estate  thereof,  anv  diocese,  synod,  or  district  organiza- 
tion of  such  church  or  religious  society  may  elect  Directors  and 
become  an  incorporation  in  the  manner  prescrilted  in  this  title, 
and  with  all  the  powers  and  duties,  and  for  the  uses  and  pur- 
poses in  this  title  ))rovi(led  for  benevolent  or  reli<rious  incorpo- 
ra  ions,  and  subject  to  all  the  conditions,  limitations,  and  pro- 
visions ill  s.iid  title  prescribed,  except  as  otherwise  ])r()vi(l<d  in 
this  section ;  prooiaed,  that  Directors  of  such  incorporation 
may  be  elected,  and  that  ifie  by-laws  for  its  povernment  may 
be  made  and  amended  by  the  convention,  synod,  or  other 
representative  body  of  such  church  or  religious  society,  in  and 
for  sueh  district,  in  accordance  with  the  constitution,  by-laws, 
disci |jiiue,  or  regulation  thereof,  at  any  regular  meeting,  or 
special  meeting  called  for  that  purpose ;  and,  porided,  the 
certificate  of  incorporation  and  of  the  election  of  Directors  to 
be  filed  shall  be  sufficiently  signed  and  attested  by  the  signa* 
ture  of  the  presiding  officer  and  Secretary  of  the  representative 
fonvention,  synod,  or  other  such  body,  m  which  such  election 
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is  held ;  and,  provided ^  all  property  held  by  such  incorporation 
sliall  be  in  trust  for  the  use,  benefit,  and  pnrpose  of  the  choi-ch 
or  i-eligious  society,  by  and  for  which  such  incorporation  was 
formed,  and  in  and  of  which  such  diocese,  synod,  or  other  dis- 
trict is  au  organized  or  coni^tituent  part ;  and  that  the  limita- 
tion in  section  Hve  hundred  and  ninety-five  shall  not  apply  to 
cor|iorations  formed  under  this  section,  when  the  land  is  held 
or  used  for  churches,  hospitals,  sclwols,  colleges,  asylums,  par- 
sonages, or  cemetery  purposes.    [Approved  March  12, 1S85.J 


TITLE  XIII. 
CEMETERY  CORPORATIONS. 

■ionoir  608.  How  much  bind  may  be  held,  and  how  disponed  of. 

609.  Who  are  members  eligible  to  vote  and  hold  office. 

610.  May  hold  personal  property,  to  what  amount.    How  dls 

posed  of. 

611.  May  issue  bonds  to  pay  for  grounds.    Proceeds  of  mim, 

how  disposed  of. 

612.  Hay  take  and  hold  property  or  use  Income  thereof,  how. 
618.  Interments  In  lot,  and  effect  thereof.    Transfer  of  lighte 

only  made,  how. 
614.  Lot  owners  previous  to  purchase  to  be  members  of  the  oo^ 
poration. 

§  608.  Corporations  organized  to  establish  and  maintain 
cemeteries  may  take  by  pnrchase,  donation,  or  devise,  land, 
not  exceeding  three  hundred  and  twenty  acres  in  extent,  in 
the  county  wherein  their  articles  of  incorporation  are  iiled,  to 
be  held  and  occupied  exclusively  as  a  cemetery  for  the  burial 
of  the  dead.  The  lands  must  be  surveyed  and  subdivided  into 
lots  or  plats,  avenues,  and  walks,  under  ord«r  of  the  direc- 
tore,  and  a  map  thereof  Hied  in  the  office  of  the  recorder  of  the 
county  wherein  the  lands  arc  situated.  Thereafter,  a}K>n  such 
terms  and  subject  to  such  conditions  and  rcstiictious,  to  be  in- 
lerted  in  the  conveyances,  as  the  ffy-laws  or  diroctc\rs  may 
prescribe,  the  directors'  may  sell  and  convey  the  lots  or  plati 
to  purchasers. 

§  609.  Every  person  of  full  age  who  is  proprietor  of  a  lot 
or  ])tat  in  the  cemetery  of  the  corporation,  coniaining  not  less 
than  two  hundred  square  feet  of  land,  or,  if  there  be  more 
than  one  proprietor  of  any  such  lot,  then  such  of  the  proprie- 
tor as  the  majority  of  joint  proprietors  designate,  may,  in 
oerson  or  by  proxy,  cast  one  vote  at  all  elections  had  by  th< 
wrporation  for  directors  or  any  other  purpose,  and  is  ehgiblt  • 
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to  any  oflRce  of  the  corporation.  A I  each  annual  meeting  oi 
election,  the  directors  mnst  make  a  report  to  the  proprietors 
of  all  their  doings,  and  of  the  management  and*  condition  of 
the  property  and  concerns  of  the  corporation. 

§  610.  Such  corporations  may  hold  personal  property  to 
an  amount  not  exceedinja:  five  thousand  dollars,  in  addition  to 
the  surplus  remaining  from  the  sales  of  lots  or  plats  after  the 
payments  required  in  the  succeeding  section.  Such  surplus 
must  be  disposed  of  in  the  improvement,  embellishment,  and 
preservation  of  the  cemetery,  and  paying  incidental  expenses 
of  the  corporation,  and  in  no  other  manner. 

§  611.  Such  corporatfons  may  issue  their  bonds,  bearing 
interest  not  exceed  in*;  twelve  percent,  per  annum,  for  the  pur- 
chase of  lands  for  their  cemeteries,  payable  out  of  the  proceeds 
of  the  cemetery,  and  not  otherwise.     Sixty  per  cent,  of  the 

{)rcceed8  of  sales  of  lots,  plats,  and  graves  must  be  applied  at 
east  every  three  months  to  the  payment  of  the  bonds  and  in- 
terest Such  corpoi*ations  may  also  agree  with  the  person  or 
persons  from  whom  cemetery  lands  shall  be  purchased,' to  pay 
for  such  lands,  as  the  purchase  price  thereof,  any  specified 
ihare  or  portion,  not  exceedin^:  one  half,  of  the  proceeds  of  all 
sales  of  lots  or  plats  made  from  such  lands :  such  payments  to 
be  made  at  such  intervals  as  may  be  a^^reed  upon.  In  all 
eases  where  cemetery  lauds  sliall  be  purchased  and  agreed  to 
be  paid  for  in  the  manner  last  provided,  the  prices  for  lots  or 
plats  s{>ecifietl  in  the  by-laws,  rules,  or  regulations  Hist  adopted 
bv  such  association,  or  prescribed  in  the  agreement  between 
tne  cemetery  and  the  |  erson  or  persons  from  whom  the  cem- 
ttery  lauds  were  purchased,  shall  not  be  changed  without  the 
wiitten  consent  oi  a  majority  in  interest  of  the  persons  from 
whom  sueh  hiods  were  ])urehHsed,  their  heirs,  representatives, 
and  assigus.     [In  effect  April  16,  1880.] 


§  612.  Cemetery  corpomtions  may  take  and  hold  any 
property  bequeathed  or  given  them  on  trust,  or  the  lots,  plats, 
or  crr.wrs  thereon,  fi»r  the  speeitic  purpose  of  eml)elli>hin<r  or 
Improving  the  grounds,  avenues,  or  superstructures  of  their 
oemeteries,  to  use  the  income  thereof,  for  the  ereciion,  preser- 
vation, or  re])air  of  monuments  therein,  or  for  any  other  pur- 
pose or  design  consistent  with  the  objects  of  the  corporation. 

§  613«  Whenever  an  interment  is  made  in  any  lot  or  plat 
transferred  to  individual  owners  by  the  corporation,  the  same 
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thereby  becomes  forever  inalienable,  and  descends  in  regular 
line  of  succession  to  the  heirs  at  law  of  the  owner.  When  there 
are  several  owners  of  interests  in  such  lot  or  plat,  one  or  more 
mrtv  acquire  by  purchase  the  interest  of  others  interested  in 
the  fee  simple  title  thereof,  but  no  one  not  an  owner  acquires 
interest  or  riffht  of  burial  therein  by  purchase  ;  nor  must  any 
one  be  buried  in  any  such  lot  or  plat  not  at  the  time  owning  an 
interest  therdn,  or  who  is  not  a  relative  of  such  owner,  or  ot 
his  wife,  except  bv  consent  of  all  jointly  interested  )  provided 
howerer,  that  when  nil  the  bodies  buried  in  any  such  lot  shall 
have  been  removed  therefrom,  with  the  consent  of  the  owners 
of  such  lot.  it  .hall  be  lawful  for  the  then  owners  of  such  lot 
to  sell  and  transfer  the  same  by  deed ;  and  any  snch  sale  ana 
trsiTisfer  heretofore  made  is  hereby  declared  to  be  valid  ana 
effectual  to  transfer  the  title  to  the  purchaser,  any  law  to  the 
contrary  thereof  notwithstanding.    [In  eflfect  Feb.  10,  1885. J 

6  614.  When  grounds  purchased  or  othei-wise  acquired  for 
cemeteiT  purposes  have  been  previousljr  used  as  a  btirial 
eround.  those  who  are  lot  owners  at  the  time  of  the  purchase 
oontinue  to  own  the  same,  and  are  members  of  the  corporation, 
with  all  the  privileges  a  purchase  of  a  lot  from  the  corporar 
tion  confers. 

TITLE  XIV. 

AGRICULTURAL    FAIR    CORPORA- 
TIONS. 

BsctloN  620.  May  acquire  and  hold  real  ertafe,  how  much.^ 

621.  Shall  not  coutract  debts  or  liabilities  exceeding  amount  ts 

treasury. 

622.  Not  for  profit.    May  fix  fee,  &c.,  for  membership. 

§  620.  Agricultural  Fair  Corporations  may* purchase,  hold, 
or  lease  anv  quantity  of  land,  not  Exceed  in  jr  in  the  apjjvejrate 
V>ne  hundred  and  sixty  acrea,  with  such  buildings  and  imjirove- 
jients  as  mav  be  erected  thereon,  and  may  sell,  lease,  or  other- 
wise dispose  of  the  same,  at  pleasure.  This  real  esiate  must  be 
held  for  the  purpose  of  erecting  bnildinaB  and  other  improve- 
ments thereon,  to  promote  and  encourage  agriculture,  hortJ 
lulture,  mechanics,  manufactures,  stock  raising,  and  genera? 
domestic  industry. 

§  621.  Such  corporation  must  not  contract  any  debts  or  ll» 
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liilities  in  excess  of  the  amount  of  money  in  the  treasnrj  at  the 
flme  of  contract,  except  for  the  purchase  of  real  property, 
for  which  they  may  create  a  debt  not  exceeding  five  thoustiud 
dollars,  secured  by  moitgnge  on  the  property  of  the  corpora- 
•"ion.  Tlie  directors  who  vote  therefor  are  personally  liable  for 
Any  debt  contracted  or  incurred  in  violation  of  this  section. 

§  622.  Agricultural  Fair  Corporations  are  not  conducted 
for  profit,  and  have  no  capital  stock  or  income  other  than  that 
derived  from  charges  to  exhibitors  and  fees  for  membership, 
nrhich  charges,  together  with  the  term  of  membei'ship  and  mode 
of  ac(|uiriiig  the  same,  must  be  provided  for  in  their  by-law8. 
Such  fees  must  never  be  greater  than  to  raise  sufficient  rev 
enue  to  discharge  the  deot  for  the  real  estate  and  the  im- 
provements thereon,  and  to  defray  the  current  expenses  of 
uiirs. 


TITLE   XV. 
GAS    CORPORATIONS. 

Bmiiof  028.  Corporations  to  obtain  pririlege  from  city  or  town  and  om 
meters  proved  by  the  inspector. 
629.  Oas  to  be  supplied  on  written  application.    Damages  for 
refusal. 

680.  When  corporations  may  refuse  to  supply  gas. 

681.  Agent  of  corporation  jnay  inspect  meters. 

632.  When  persons  neglect  to  pay,  gas  may  be  shut  ofF. 

§  628.  No  corporation  hereafter  formed  must  supply  any  city 
or  town  with  gas,  or  lay  down  mains  or  pipes  for  that  purpose 
in  the  streets  or  alleys  thereof,  without  permission  from  the 
city  or  town  authorities,  granted  in  pursuance  of  the  piovisions 
of  the  Political  Code  or  of  statutes  expressly  continued  by  such 
Code.  Nor  must  such  corporation  furuish  or  use  any  gas-meter 
which  has  not  been  proved  and  sealed  by  the  inspector  oi 
gas-mctcrs. 

§  629.  Upon  the  application  in  writing  of  the  o>vner  or  oc- 
cupant of  any  building  or  premises  distant  not  more  than  one 
hundred  feet  from  any  mam  of  the  corporation,  and  payment 
by  the  applicant  of  all  mouey  due  from  him,  the  corporation 
uiust  sup]>ly  gas  as  required  for  such  building  or  premises,  and 
kaiinot  refuse  on  the  ground  of  any  indebtedness  of  any  fr  nre: 
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owner  or  occupant  thereof,  unless  the  apph'cant  has  unde/take^ 
to  pay  the  same.  If,  for  the  space  of  ten  days  after  such  ap- 
ph'cniion,  the  corporation  refuses  or  nep:lecta  to  su])ply  the  gas 
required,  it  must  pay  to  the  applicant  the  sum  of  tifry  dollars 
as  liquidated  damages,  and  five  dollars  a  day  as  li((iiidated 
iamages  for  every  day  such  refusal  or  neglect  continues  there- 
ifter. 

§  630.  No  corporation  is  required  to  lay  service  pipe  where 
serious  obstacles  exist  to  laying  it,  unless  the  applicant,  if  re- 
quired, deposits  in  advanre,  with  the  corporation,  a  earn  of 
money  sntticient  to  pay  the  cost  of  laying  such  service  pipe,  oi 
his  proportion  thereof. 

§  631.  Any  agent  of  a  gas  corporation  exhibiting  written 
anthority,  signed  by  the  president  or  secretary  thereof  for 
such  purpose,  may  enter  any  building  or  premises  liglited  with 
gas  supplied  by  such  coi-poration,  to  inspect  the  gas-meters 
therein,  to  ascertain  the  quantity  of  gas  supplied  or  consumed. 
Every  owner  or  occupant  of  sucn  buildings  who  hinders  or  pre- 
vents such  entry  or  inspection  must  pay  to  the  corporation  the 
Bum  of  fifty  dollars  as  liquidated  damages. 

§  632.  All  gas  corporations  may  shut  off  the  supply  of  gaa 
from  any  person  who  neglects  or  refuses  to  jjay  for  the  gas 
supplied,  or  the  rent  for  any  meter,  pipes,  or  nttmgs  provided 
by  the  corporation  as  required  by  his  contract;  and  for  the 
purpose  of  shutting  off  the  gas  in  such  case  any  employee  of 
the  corporation  may  enter  the  building  or  premises  of  such 
person,  between  the  hours  of  eight  o'clock  in  the  forenoon  and 
six  o'clock  in  the  afternoon  of  any  day,  and  remove  thercfroii 
%ny  property  of  the  corporation  used  in  supplying  gas. 


TITLE   XVL 

LAND  AND    BUILDING    CORPORA- 
TIONS. 

llOtlOir  639.  How  organized. 

640.  May  borrow  money. 

641.  Powers  an<l  object  of  the  corporation. 

642.  Miiy  insure  the  lires  of  members  and  debtors. 

643.  What  real  estate  may  be  owned  at  any  one  tlnM. 
044.  What  the  bylaws  may  provide. 
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046.  Seetstaiy  muit  make  animal  statement,  and  publish  saiM. 

618.  Uabili^  ot  shareholders  for  debts.    (Repealed  I 

647.  OoDsolidatioa  and  transfer  of  corporation  business  and  prop 

erty. 
618.  Married  women  and  minors.    (Repealed). 

§  639.  Corporations  organized  for  the  erection  of  build- 
Inffs  and  making  other  improvements  on  real  property  may 
raise  funds  in  shares  not  exceeding  two  hundred  dollars  eacfa^ 

Ciyable  in  ]jcriodieal  instalments.     Such  bodies  are  known  as 
nd  and  building  corporations,  and  may  be  organized  with 
nr  without  a  capital  stock     [In  eflfect  July  1,  1S74.] 

§  640.  Any-  such  corporation  may  borrow  money  for  the 
ptirfiose  of  carrying  out  its  objects,  and  may  pve  as  security 
ihcrefor  its  shares  or  mortgage  upon  its  real  estate. 

§  641.  Any  such  corporation  may  purchase  real  estate 
and  erect  buildings  for  its  members,  and  make  loans  to  its 
members  for  the  pur])ose  of  aiding  them  in  acquiring:  and 
improving  real  estate.  Such  loan  must  in  all  cases  be  se- 
cured on  such  real  estate. 

§  642.  Such  corporation  may  insure,  in  some  life  insur- 
ance  company  incor|)omtod  under  the  laws  of  this  State,  the 
lives  of  its  members  and  debtors.  In  case  of  the  death  of  a 
debtor  or  member  so  insured,  the  amount  recovered  on  the 
policy  must  be  applied  to  extinguish  the  indebtednes.^,  in- 
cluding the  premmm  paid,  and  the  residue,  if  any,  must  be 
paid  to  the  legal  representatives  of  the  decedent. 

§  643.  Any  such  corporation  may  purchase,  hold,  aud 
convey  real  estate,  as  follows  : 

1.  The  lot  and  building  in  which  the  business  of  the  cor- 
poration is  carried  on,  the  cost  of  which  must  not  exceed 
twenty  thousand  dollars ; 

2.  Such  as  may  from  time  to  time  be  necessary  to  supply 
the  wants  of  its  members,  the  cost  of  which,  held  unallotted 
to  the  members  thereof  at  nuy  one  time,  must  not  exceed  the 
■urn  of  one  hundred  thousand  dollars ; 

3.  Such  as 'shall  have  been  mortgaged,  pledged,  or  con- 
reyed  to  it  in  trust,  to  secure  money  loaned,  or  to  secure  the 
purchase  price  thereof  iu  pursuance  of  the  regular  business  of 
\he  corporadion. 

§  644.  The  by-laws  of  such  corporations  must  specifr  thn 
%.x.«nt  of  the  p«riodi|»l  oibicripumM  or  pa/monta  to  oa 
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made  by  each  member,  the  time  acd  manner  in  which  snch 
p'lyments  are  to  be  made ;  the  fines  and  forfeiture  for  default  j 
the  time  and  manner  of  election  of  directors  and  other  offi- 
cers, and  their  terms  of  office ;  the  manner  in  which  the 
real  estate  may  be  di:<tributed,  allotted,  or  sold  to  its  mem- 
bers ;  the  terms  and  conditions  upon  which  loans  may  be 
^ade  to  its  members  and  by  them  repaid  to  the  cor|>oration  ; 
the  manner  in  which  a  person  may  become  and  cease  to  l)e  a 
member;  the  conditions  on  which  members  may  withdraw 
from  the  corporation,  and  the  provisions  for  the  payment  to 
withdrawin*^  members  of  the  sums  of  money  due  to  them  Hris> 
in<^  from  subscriptions  or  payments,  and  the  proportion  of  the 
profits  such  withdrawing  members  may  receive  on  with- 
drawal. 

§  645.  The  secretary  of  any  such  corporation  must,  once 
in  each  year  during  the  existence  of  the  corporation,  prepare 
a  full  and  explicit  statement  of  the  financial  affairs  thei*eof, 
comprising  a  balance  sheet,  statements  of  receipts  and  expeii* 
ditures,  profit  and  loss,  and  assets  and  liabilities,  which  must 
be  audited  and  verified  by  two  competent  persons  (not  di- 
rectore),  elected  by  the  general  body  of  shareholders,  and  be 
countersigned  by  the  president  and  secretary.  A  copy  of  such 
statement  must  be  printed  and  circulated  among  the  mem- 
bers, and  appear  immediately  after  the  annual  meeting  of  the 
corporation  daily  at  least  one  week,  or  weekly  at  least  four 
weeks,  in  one  or  more  newspapers  published  at  the  place  of 
the  principal  business  of  the  coiporation. 

§  646  of  said  Code  is  repealed.    [In  effect  July  1, 1874.] 

§  647.  Any  two  or  more  such  corporations  may  unite  and 
become  incor|X>rated  in  one  body,  with  or  without  any  dissolu- 
tion or  division  of  the  funds  of  snch  corporation,  or  cither  of 
them  ;  or  any  such  corporation  may  transfer  its  engagements, 
funds,  and  property  to  any  other  such  corporation,  U]X)n  such 
terms  as  may  be  agreed  upon  by  two  thirds  of  the  members  of 
each  of  such  bodies  present  at  general  meetings  of  the  mem- 
bers, convened  for  the  purpose  by  notice  stating  the  object  of 
the  meeting,  sent  through  the  post-office  to  every  memberi 
Hud  by  general  notice,  appearing  daily  at  least  one  week,  oc 
weekly  at  least  two  weeks,  in  some  newspaper  published  at 
the  place  of  the  principcal  business  of  the  corporation  ;  but  no 
Burh  transfer  can  prejudice  any  right  of  any  creditor  of  eifthM 
corporation. 

^648  of  said  Code  is  repealed.    [In  ellbet  Joljr  1, 1874.1 


TITLE  Xm 

COLLEGES  AND  SEMINAHlES  OF 

LEARNING. 

SionON  649.  Articles  of  iaeoi^EaHoii. 
6o0.  Board  of  Trustees. 
651.  Existing  imstitatio&s. 

§  649.  Any  number  of  pereoas  who  mn^  desire  td  «Mabllsli 
a  college  or  seminary  of  learning  may  incorponiie  themst^'h'^i 
as  provided  in  this  part,  except  that  in  lieu  of  the  requirements 
of  section  two  hunilred  «Bd  ninety^the  articles  o£  iuo&rpoiatioir 
shall  contain  : 

1.  The  name  of  the  corporation. 

2.  The  puj-pose  for  which  it  is  organized. 

S.  The  place  wrhere  the  college  or  seminak'y  is  to  bd  in- 
ducted. 

4.  The  nntnber  of  its  Trustees,  which  shall  not  be  Uii  t^nn 
fi^c  nor  more  than  fifteen^  and  the  names  aird  rcaixlences  of 
the  Trustees.  The  term  for  which  the  Truistees  named  and 
tAeir  successors  are  to  hold  o€Sce  may  also  be  (stated.  H  it  is 
desired  tb»c  the  Trustees,  or  any  jwrtion  of  tliem,  «hail  belonj^ 
to  any  organization,  society,  or  church,  such  limitation  4ha& 
be  stated. 

5.  The  names  of  those  who  have  subscribed  itiimej  or  prop* 
•rty  to  assist  in  foundiug  the  f^mifiary  or  college,  together  with 
the  amount  of  money  and  d^seiiptton  of  property  sttbscFlbed. 
(in  effect  March  14, 1885.] 

§  660.  Unless  otherwise  provided  in  ttie  fiftlclftS  6'f  ifiCdtpd- 
fatiou  the  Board  oi  Trustees  shall,  as  soon  as  organized,  so 
classify  themselves  that  one  fifth  of  their  numbeir  shall  go  out 
of  office  every  y*ar,  and  thereafter  the  Trustees  shall  hold  oflicfe 
for  five  yeai-s.  A  majority  of  the  Trustees  shall  colistltutfi  a 
quorum  for  the  tfansitction  of  buffiness,  and  the  offiee  o£  the 
corporation  shall  be  at  the  college  or  seminarjr. 

The  Trustees  shall  have  power : 

1.  To  elect,  by  ballot^  anattHU/  one  of  thei^  ii[an>bef  tifi 
JE^resident  of  the  Board. 

2.  Upon  the  death,  removal  out  of  the  State,  or  otheif  vaclinc^ 
in  the  office,  or  expiration  of  the  term  of  any  Trustee,  to  elect 
another  in  his  place;  provided,  that  where  there  are  graduates 
eC  the  institution,  such  grad nates  may,  under  such  rules  as  the 
fioatd  Sh4ll  prescribe,  noininate  persons  to  fill  vacandeS  in  the 
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Board  of  Trustees.  Such  nominations  shall  be  considered  hv 
the  Board,  but  it  may  reject  any  or  all  such  nominations,  and 
of  its  own  motion  appoint  others. 

S.  To  elect  additional  Trustees ;  provided,  the  whole  num- 
ber elected  shall  never  exceed  fifteen  at  any  one  time. 

4.  To  declare  vacant  the  seat  of  any  Trustee  who  shall  ab- 
sent himself  from  eight  succeeding  meetings  of  the  Board. 

5.  To  receive  and  hold,  by  purchase,  gift,  devise,  bequest, 
or  grant,  real  or  personal  property  for  educational  purposes 
connected  with  the  corporation,  or  for  the  benefit  of  the  insti- 
tution. 

6.  To  sell,  mortgage,  lease,  and  otherwise  use  and  dispose  of 
the  property  of  the  corporation  in  such  manner  as  they  shall 
deem  most  conducive  to  the  prosperity  of  the  corporation. 

7.  To  direct  and  prescribe  the  course  of  study  and  discipline 
to  be  observed  in  the  college  or  seminary. 

8.  To  appoint  a  President  of  the  college  or  seminary,  who 
shall  hold  his  office  during  the  pleasure  of  the  Trustees. 

9.  To  appoint  such  professors,  tutors,  and  other  officers  as 
they  shall  deem  necessary,  who  shall  hold  their  offices  during 
the  pleasure  of  the  Trustees. 

10.  To  grant  such  literary  honors  as  are  usually  granted  by 
any  university,  college,  or  seminary  of  learning  in  the  United 
States,  and  in  testimony  thereof  to  give  suitable  diplomas 
under  their  seal,  and  the  signature  of  such  officers  of  the  cor- 
poration and  the  institution  as  they  shall  deem  expedient. 

11.  To  fix  salaries  of  the  President,  professors,  and  other 
officers  and  employees  of  the  college  or  seminary. 

12.  To  make  all  by-laws  and  ordinances  necessary  and  proper 
to  carry  into  effect  the  preceding  powers  and  necessary  to  ad' 
vance  the  interests  of  tlie  college  or  seminary ;  provided,  that 
no  by-laws  or  ordinance  shall  conflict  with  the  Constitution  or 
laws  of  the  United  States,  or  of  this  State.  [In  effect  March 
14,  1885.] 

§  651.  Any  educational  corporation,  or  body  claiming  to  be 
such,  now  existing,  may,  by  a  unanimous  vote  of  those  of  its 
Trustees  present  at  a  special  meeting  called  for  that  purpose, 
and  of  which  due  notice  shall  be  given  to  each  Trustee,  convey 
all  its  property,  rights,  and  franchises  to  a  corporation  organ- 
ized under  this  title.  The  fact  that  due  notice  of  the  meeting 
was  given  to  each  Trustee  shall  be  conclusively  proven  by  the 
entries  in  the  minutes  of  the  corporation  or  body  making  the 
conveyance.  Said  minutes  shall  be  certified  ^o  be  correct  by 
the  President  and  Secretary.     [In  effect  March  14,  1885.] 
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PART  I 


PROPERTY  m  GENERAL. 

Tm^  L  Nature  ov  Protbrtt,  §§  $H  66>» 
II.  Ownership,  §§  669-742. 
UL  GsHSRAi*  Pbfikitiqi^b,  §J  7ah749 


TITLE  I. 

NATURE  OF  PROPERTY. 

tanOH  664.  PropcrtT-,  wluil. 

66ow  In  what  prepert j  mmgi  tsllV 

666.  Wild  animals. 

667.  Beal  and  penonal. 

668.  Real  property. 
659.  Land. 

600.  FUtuTW. 

66L  Futures  attached  to  minM. 

602.  Appurtenances. 

668.  Fenonal  propertj. 

1 664.  Tu  ownerahip  of  &  tlung  is  the  ri^ht  of  eiw  oi 
more  persona  to  possew  and  nse  it  to  the  exclueioii  of  olheA 
In  this  Code,  the  thing  of  which  there  may  he  ownership  it 
called  property. 

f  655.  There  may  he  ownership  of  all  inaniniate  things 
which  are  capable  of  appropriation  or  of  manual  delivery ;  of 
all  domestic  animala;  or  all  obligations;  of  such  products  of 
labor  or  skill  as  the  composition  of  an  author,  the  good  will  of 
a  business,  trade-marks  and  signs,  and  of  rights  created  or 
granted  by  statute. 

Ooimterfeitbig  a  tnde-mark,  a  misdemeanor.    Penal  Code,  f  860. 

J  666.  Animals  wild  by  nature  are  the  subjects  of  owner 
•hip,  while  liThkg,  only  when  on  the  hind  of  the  person  claim 
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Ing  them,  or  when  tamed,  or  taken  and  held  in  the  possesiion, 
or  disabled  and  immediately  pnrsaed. 

§  657.  Property  is  either: 

1.  Keal  or  immovable ;  or, 

2.  Personal  or  movable. 

§  658*  Real  or  immovable  property  oonrists  of : 

1.  Land; 

2.  That  which  is  affixed  to  land ; 

S.  That  which  is  incidental  or  appurtenant  to  land ; 
4.  That  which  is  immovable  by  law. 

§  659.  Land  is  the  solid  material  of  the  earth,  whatever 
mav  be  the  ingredients  of  which  it  is  composed,  whether  soil^ 
rock,  or  other  substance. 

§  660.  A  thing  is  deemed  to  be  affixed  to  land  when  It  is 
attached  to  it  by  roots,  as  in  the  case  of  trees,  vines,  or  shrubs , 
or  imbedded  in  it,  as  in  the  case  of  walls ;  or  permanently 
resting  upon  it,  9s  in  the  case  of  buildings ;  or  permanently 
attached  to  what  is  thus  permanent,  as  by  means  of  cement, 
plaster,  nails,  bolts,  or  screws. 

61  Cal.  686;  62  Gal.  396;  66  Cal.  86 ;  67  Cal.  8 ;  6S  CaL  126. 

§  66 1«  Sluice-boxes,  flumes,  hose,  pipes,  railway  tracks, 
cars,  blacksmith  shops,  mills,  and  all  other  machinery  or  tools 
nsed  in  working  or  developing  a  mine,  are  to  be  deemed  affixed 
to  the  mine. 

§  662.  A  thing  is  deemed  to  be  incidental  or  appurtenant 
to  land  when  it  is  by  right  used  with  the  land  for  its  benefit ; 
as  in  the  case  of  a  way,  or  watercourse,  or  of  a  passage  fni 
light,  air,  or  heat  from  or  across  the  land  of  another. 

62  CaL  896 ;  66  Cal.  la 

§  663.  Every  kind  of  property  that  u  not  real  is  peraonsl 
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TITLE  n. 

O^WNERSHIP. 

Chaftbr  I.  OwKEBs,  §§  669-672. 

II.  Modifications  of  0>vner8Tiip,  §§  678-796. 
III.  Rights  of  Owners,  §§  732-733. 
£V,  Termination  of  Ownership,  §§  739-743. 


CHAPTER  L 
OWNERS. 


I.  Owner. 

670.  Property  of  the  state. 

671.  Who  nuj  own  property. 

672.  Aliens  inheriting  most  clidm  within  fire  jeaxt. 

§  669.  All  property  has  an  owner,  whether  that  owner  la 
the  State,  and  the  property  pablic,  or  the  owner  an  individ- 
ual, and  the  property  private.  The  State  may  also  hold  prop- 
erty as  a  private  proprietor. 

f  670.  The  State  is  the  owner  of  all  land  below  tide- 
water, and  below  ordinary  high-water  mark,  bordering  upon 
tide-water  within  the  State ;  of  all  land  below  the  water  of  a 
navigable  lake  or  stream ;  of  all  property  lawfully  api)ropri- 
ated  by  it  to  its  own  use ;  of  all  property  dedicated  to  the 
State,  and  all  property  of  which  there  is  no  other  owner.  [la 
tifect  July  1, 1874.] 

Property  of  tlie  State.    FoL  Code,  §§  4jM4. 

§  671.  Any  person,  whether  citizen  or  alien,  may  take, 
hold,  and  dispose  of  property,  real  or  personal,  within  thi« 
State,    lln  effect  July  1,  1874.] 

§  672.  If  a  non-resident  alien  takes  by  succession,  he  moMk 
appear  and  claim  the  property  within  five  years  from  the  time 
of 'succession,  or  be  barred.  The  property  in  such  case  is 
disposed  of  as  provided  in  Title  VIIL,  Part  ilL,  Ck>de  of  Ci?i] 
Frooediuee.    [§§1269-1272.] 
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CHAPTEB  n. 

MODIFIOATIONS  OF  OWNERSHIP. 
Amou     I.  Iktirxsts  nr  Pbopbitt»  $§  678-7€6. 

II.  COKDfflONS  OP  OWHEBSU]»,  $f  707~7U. 
HI.  SX9IRA12IT8  UFOIV  AU£2IATI09«  ^  Tl^fU^ 

IT.  AooVMUlJiXiONS,  $$  722-72Q, 
ABTICLE  I. 

IKTXX^STS  IV  PSQ7ERTT. 

taonov  678.  Ownership,  abeolvto  or  qimlHtoci. 

679.  When  aWolute. 

680.  When  qualified. 

681.  SeTeral  ownership,  vh«t 

682.  Ownership  of  several  peijMnp. 
<{B&  Joint  interest,  what. 

m.  Partnership  interest,  what 
686.  Interest  in  ccnnmon,  what. 

686.  What  interests  are  in  eonuoo*. 

687.  Community  property. 
688w  Interests  as  to  time. 

688.  Present  interest,  what. 

690.  future  interest,  wltat. 

691.  Perpetual  interest,  wliat. 
6n.  Limited  intcKeeft,  what. 
686.  Kinds  of  future  intersp^. 
691.  Vested  hiterests. 

606.  Contingent  interests. 

696.  Two  or  more  future  iutMeeto. 

697.  Certain  future  interssH  not  to  ba  viiMk 
688.  Posthumous  children. 

699.  Qualities  of  expectant  estate*. 

700.  Same. 

701.  Interests  i»  real  pmpertgr. 

702.  Same. 

703.  What  future  inteiests  are  recofniasd. 

f  978.  The  ownership  of  property  ib  either : 

1.  Absolute;  or, 

2.  Qualified. 

)  679.  The  owuership  of  property  te  abrolute  when  a  ai^ 
/iBi  person  has  the  absolute  dominion  oyer  it,  and  may  nse  it  of 
<iiipoae  of  it  according  to  his  pleamx^  flobject  only  to  Qeservl 
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i  6$0«  Tlie  owiMxabi])  of  pvoptrty  i«  qiuklified : 

1.  When  it  ib  8haz«4  with  ockb  or  laore  persoos ; 

2.  'When  the  time  of  enjoyment  is  deferred  or  limited ; 

3.  Whoa  the  ute  19  restricted. 

§  681.  The  ownership  of  property  hy  a  single  person  is 
jjQsignated  as  a  sole  or  several  oiwnership. 

§  682.  The  ownership  of  property  hy  several  persons  is 
either : 

1.  Of  joint  interests; 

2.  Of  partnership  interests ; 

3.  Of  interests  in  common ; 

4.  Of  commoiiity  interest  of  hosband  and  wifie. 

§  683.  A  joint  interest  is  one  owned  hy  several  persons  in 
equal  shares,  by  a  title  created  h^  a  single  will  or  transfer^ 
wnen  expressly  declared  in  the  will  or  transfer  to  be  a  joint 
taaausy,  or  wlxen  granted  or  devisi^  to  exeoators  ox  trasttes 
i«  joint  tQpaji^ts, 

§  684.  A  partnership  interest  is  one  owned  by  several  per- 
sons in  partBei*sbip,  lor  partneioshikp  pojrposei. 

§  69  5«  An  interest  in  common  is  one  own«d  bj  s^veml 
persons,  not  in  joint  ownership  or  partne^hip, 

66  Cal.  209 ;  67  Cal.  180 ;  68  CaL  21. 

{  686.  i^very  i,ntetrest  created  in  favor  of  several  pwsons 
in  their  own  right  is  an  interest  in  common,  unless  acquired 
by  them  in  partnership,  for  partnership  purposes,  or  nnlesf 
declared  in  its  creation  to  be  a  joint  interest,  as  provided  in 
section  683,  OY  nnless  acquired  as  community  property. 

§  687.  Community  property  is  property  acquired  by  hns* 
band  and  wife,,  or  cither,  during  marriage,  when  not  acquired 
u  the  separate  property  of  either. 

§  688.  In  respect  to  the  time  of  esjoyment,  an  inieiest  i| 
^perty  is  cither : 
1.  Present  or  future ;  and» 
8,  Perpetual  or  linut^d. 

1689.  A piesent tttmtt  entitki  th*  «wwt  toikt 
Mm>  pnwiMfinii  tf  tb»  pijojwg^. 
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§  690.  A  future  interest  entitles  the  owner  to  the  posse^- 
lion  of  the  property  only  at  a  ftiture  period. 

§  691.  A  perpetual  interest  has  a  duration  equal  to  that 

W  the  property. 

§  692.  A  limited  interest  has  a  duration  less  than  that  of 
he  property. 

{  693.  A  future  interest  is  either : 
1.  Vested ;  or, 
S.  Contingent. 

§  694.  A  future  interest  is  vested  when  there  is  a  person 
in  being  who  would  have  a  right,  defeasible  or  indefeasible,  to 
the  immediate  possession  of  the  property,  upon  the  ceaaing  of 
the  intermediate  or  precedent  interest. 

§  695.  A  future  interest  is  contingent,  whilst  the  person 
in  whom,  or  the  event  upon  which,  it  is  limited  to  take  effect 
remains  uncertain. 

§  696.  Two  or  more  ftiture  interests  may  be  created  to 
take  effect  in  the  alternative,  so  that  if  the  first  in  order  fails 
to  vest,  the  next  in  succession  shall  be  substituted  for  it,  and 
take  effect  accordingly. 

§  697.  A  future  interest  is  not  void  merely  because  of  the 
improbability  of  the  contingency  on  which  it  is  limited  to  take 
effect 

I  698.  When  a  future  interest  is  limited  to  successors, 
.*eira,  Usue,  or  children,  posthumous  children  are  entitled 
ty  take  in  the  same  manner  as  if  living  at  the  death  of  their 
parent. 

§  699.  Future  interests  pass  by  succession,  will,  and  trans* 
fer,  in  the  same  manner  as  present  interests. 

I  700.  A  mere  possibility,  such  as  the  expectanc3r  of  a« 
heir  apparent,  is  not  to  be  deemed  an  interest  of  any  und. 

§  701.  In  respect  to  real  or  immovable  propertv,  the  l» 
Isrests  mentioned  in  this  chapter  are  denominstea 
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and  are  speciallj  named  and  classified  in  Part  IL  of  this  divi- 
lion. 

§  702.  The  names  and  classification  of  interests  in  real 
property  have  only  such  amplication  to  interests  in  personal 
property  as  is  in  this  division  of  the  Code  expressly  pro- 
vided. 

§  703.  No  fntnre  interest  in  property  is  recognized  by  the 
law,  except  such  as  is  defined  in  this  division  of  the  Code. 


ARTICLE  II. 

002a>Tri0Ns  of  ownxrship. 

flaonov  707.  Fixing  the  time  of  enj<^7ment 
708.  Conditions. 
700.  Certain  conditions  precedent  void. 

710.  Conditions  restraining  marriace  void. 

711.  Conditions  restraining  alienauon  void. 

§  707*  The  time  when  the  enjoyment  of  property  is  to 
begin  or  end  may  be  determined  by  computation,  or  he  made 
to  depend  on  events.  In  the  latter  case,  the  enjoyment  is  said 
to  be  upon  condition. 

§  708.  Conditions  are  precedent  or  subsequent.  The  former 
fix  the  beginning,  the  latter  the  ending,  of  the  right 

§  709.  If  a  condition  precedent  requires  the  performance 
of  an  act  wrong  of  itself,  the  instrument  containing  it  is  so 
far  void,  and  the  right  cannot  exist.  If  it  requires  the  per- 
formance of  an  act  not  wrong  of  itself,  but  othenvise  unlaw- 
ful, the  instrument  takes  effect  and  the  condition  is  void. 

f  710.  Conditions  imposing  restraints  upon  marriage,  ex- 
cept upon  the  marriage  of  a  minor,  are  void ;  but  this  doei 
not  aflect  limitations  where  the  intent  was  not  to  forbid  mar- 
riage, but  only  to  give  the  use  until  marriage.  [In  effect  July 
\,  1874.] 

• 

I  711*  Conditions  restraining  alienation,  when  repagnaal 
Id  the  intezett  created,  are  void. 
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ARTICLE  in. 

BESTRAIKT8  UPON  ALIENATIOH. 

Bmbov  716.  Hov  long  it  nwj  be  suiBpeo<lod. 

716.  Vuture  lAterest*  void,  which  Bu^spend,  power  of  altoBAtko* 

717.  Ijeases  of  agricultural  land,  for  over  ten  yearv,  yoid. 

718.  Ijeases  of  city  lots,  for  oyer  twenty  years,  Told. 

§  715.  The  absolute  power  of  alienation  cannot  Ibe  aos- 
pended,  by  anj  limilatioa  or  condition  whatever,  for  a  longer 
period  than  daring  the  continnancc  of  the  lives  of  persona  in 
being  at  the  creation  of  the  limitation  or  condition,  except  ia 
the  single  case  mentioned  in  section  772. 

58  Cal.  473,  482. 

§  716.  Every  fntnre  interest  is  void  in  its  creation  which^ 
by  any  possibility,  ma^  suspend  the  absolute  power  of  aliena- 
tion for  a  longer  period  than  is  prescribed  in  this  chapter. 
Such  power  of  alienation  is  suspended  when  there  are  no  pep* 
sons  in  being  by  whom  an  absolute  interest  in  possession  can 
be  conveyed. 

§  717.  Ko  lease  or  grant  of  agricultural  land  for  a  longez 
period  than  ten  years,  in  which  shall  be  resei'ved  any  rent  oi; 
service  of  any  kind,  shall  be  valid. 

§  718<  No  lease  or  grant  of  any  town  ov  citj  lot,  for  • 
longer  period  than  twenty  ^ears,  in  which  shall  be  reserved 
any  rent  or  service  of  any  kind,  shall  be  valid. 

ARTICLE  IV. 

ACCUMULATIO^Sk 

BkcnoK  722.  Dioposftions  of  income. 

728.  Accumulations,  when  void. 

724.  Accumulation  of  ineome. 

725.  Other  directions,  when  void  in  part. 

726.  Application  of  income  to  support,  St».,  of  minor 

§  722.  Dispositions  of  the- ineome  of  property  to  aoeme 
and  to  be  received  at  any  time  subsequent  to  the  execution  ol 
the  instrument  creating  such  disposition,  are  governed  by  the 
prescribed  in  this  title  in  relation  to  future  interests* 


f  723*  All  directions  for  the  accumulation  of  the  Inormi 


eiflmypotf,  mui&pt  im^  w  an  nBoiTftd  by  tfab  t»tle>  «re 

§  724.  An  accumulation  of  the  income  of  property,  fof 
the  benefit  of  one  or  more  persons,  may  be  directed  by  any 
will  or  transfer  in  writing:  sufficient  to  pass  the  property  on' 
of  wliic'h  the  fund  is  to  arise,  as  follows : 

1.  If  such  accumulation  is  directed  to  commence  on  the 
creation  of  the  interest  out  of  which  the  income  is  to  arise,  it 
must  be  made  fur  the  benefit  of  one  or  more  minors  then  in 
being,  and  terminate  at  the  expiration  of  their  minority ;  or, 

2.  If  such  accumulation  is  directed  to  commence  at  any 
time  subsequent  to  the  creation  of  the  interest  out  of  whicn 
the  income  is  to  aiise,  it  must  commence  within  the  time  in 
this  title  permitted  for  the  testing  of  fofture  interests,  and  dur- 
ing the  miuority  of  the  beneficiaries,  and  tenntnate  at  the  «<- 
piration  of  such  minority. 

68GaL480. 

§  725.  If  in  either  of  the  cases  mentioned  in  the  last  sec- 
\  i<m  the  direction  for  an  accnmalation  is  for  a  longer  term 
.nan  during  the  minority  of  the  beneficiaries,  the  direction 
only,  whether  separable  or  not  from  other  provisions  of  the 
instrument,  is  Toid  as  respects  the  t^nie  beyond  such  minor- 
ity. 

§  726.  When  a  minor  fof  who^  befMfit  an  accumulation 
has  been  directed  is  destitute  of  other  sufficient  means  of  anp- 
port  and  education,  the  proper  court,  upon  application,  nn^ 
oirect  a  suitable  sum  to  be  applied  thereto  out  of  the  fond. 


CHAPTER  m. 

BXaHTS  OF  OWNBBS. 

Samoa  782.  IncNaMof  property. 

738.  In  oertain  cases  wbo  entitled  to  Income  of  property* 

§  732.  The  owner  of  a  thing  also  owns  all  its  prodaeti 

%  id  accessions. 

§  788.  When,  in  consequence  of  a  valid  limitation  of  a 
htare  interest,  there  is  a  suspension  of  the  power  of  alienatioa 
«r  of  Um  ownership  during  the  continuation  of  which  the  in* 
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eome  is  undisposed  of,  and  no  ralid  direction  for  its  aocumula 
tion  is  given,  such  income  belongs  to  the  persons  presnmp 
tiyely  entitled  to  the  next  eventual  interest 


CHAPTER  IV. 

TERMINATION  OF  OWNERSHIP. 

Bicnoir  739.  Future  interests,  when  defeated. 

740.  Same. 

741.  Future  interests,  wben  not  defeated. 

742.  Same. 

§  739.  A  future  interest,  depending  on  the  contingency  of 
the  death  of  any  person  without  suocessora,  heirs,  issue,  or 
children,  is  defeated  by  the  biith  of  a  posthumous  child  oif 
such  person,  capable  of  taking  by  succession. 

§  740.  A  future  interest  may  be  defeated  in  any  manner 
or  bv  any  act  or  means  which  the  party  creating  such  interest 
provided  for  or  authorized  in  the  creation  thi^eof ;  nor  is  a 
future  interest,  thus  liable  to  be  defeated,  to  be  on  that  ground 
adjudged  void  in  its  creation. 

§  741.  No  future  interest  can  be  defeated  or  barred  by 
any  alienation  or  other  act  of  the  owner  of  the  intermediate 
or  precedent  interest,  nor  by  any  destruction  of  such  prece- 
dent interest  by  forfeiture,  surrender,  merger,  or  otherwise, 
except  as  provided  by  the  next  section,  or  where  a  forfeiture 
is  imposed  by  statute  as  a  penalty  for  the  violation  thereof. 

§  742.  No  future  interest,  valid  in  its  creation,  is  defeated 
Ly  the  deteimination  of  the  precedent  interest  before  the  hap- 

f»ening  of  the  contingency  on  which  the  future  interest  is 
imiteu  to  take  effect;  but  should  such  contingency  after- 
wards happen,  the  future  interest  takes  effect  in  the  sam« 
manner,  and  to  the  same  extent,  as  if  the  precedent  interest 
kad  continued  to  the  same  period. 
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TITLE   ni. 
GENERAL  DEFINITIONS. 

SscnON  748.  Income,  what. 

749.  Time  of  creation,  what. 

§  748.  The  income  of  property,  as  the  term  is  used  in  thii 
part  of  the  Code,  includes  tlio  rcnts  and  proritA  of  real  prop- 
erty, the  interest  of  money,  dividends  upon  stock,  and  other 
produce  of  personal  property. 

§  749.  The  delivery  of  the  grant,  where  a  limitation,  con- 
dition, or  future  interest  is  created  by  grant,  and  the  death  of 
the  testator,  where  it  is  created  by  will,  is  to  be  deemed  the 
time  of  the  creation  of  the  limitation,  condition,  or  intereati 
irithin  the  meaning  of  this  part  of  the  Code. 


PART  II. 


REAL  OR  IMMOVABLE  PROPERTY. 

Title  1.  Gexetial  Provisions,  §  755. 

It.  Estates  in  Real  Pkopertt,  §§  761-Sll. 

III.  Rights  and  Obligations  of  OtrNSRS,  $§  SIS^ 

841. 

IV.  Uses  and  Trusts,  §§  S47-871. 
V.  Powers,  §|  878-940.    (Repealed.) 


TITLE  L 
GENERAL  PROVISIONS. 

Section  7^.    Real  property,  how  goTemed. 

§  755.  Real  property  within  this  State  is  governed  by  tlui 
law  of  this  State,  except  where  the  title  is  in  the  United 
States.    [In  effect  July  1 ,  1 874.] 


TITLE  n. 

ESTATES  IN  REAL  PROPERTY. 

Chapter   I.  Estates  in  General,  §§  761-781. 

II.  Termination  op  ^Istates,  §§  789-793. 
III.  Servitudes,  §§  801-811. 


CHAPTER  L 

ESTATES  IN  GENERAL. 

8BOnoif  761.  Enumeration  of  estates. 
762.  What  estate  a  fee  simple. 
768.  Conditional  fees  and  estateb  tail  aboHshiid. 
764.  Certain  remaindetH  Talid. 
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teOTiOB  765.  Fraeholds.    Chattels  real.    Chattel  intonfli. 

766.  Estates  for  life  of  a  third  persoa,  when  a  freehold,  Ae. 

767.  Future  estates,  what. 

768.  Rever^iens. 
768.  Krmaiutiers. 

770.  LiuiitHtioiis  of  chattels  real 

771.  SuKpciitiiou  by  trust. 

772.  Contingent  remainder  in  fee 

773.  KHUutinden*,  future  and  contingent  estates,  how  created. 

774.  LiuiitMtion  of  !>uccemiiv«  extaten  for  life. 

775.  Knuiainder  upon  estates  for  life  of  third  person. 

776.  ('nntingent  remainder  on  a  term  of  years. 

777.  Kenminder  of  extatei*  for  life. 

778.  Kenininder  upon  a  contingency.     .» 

779.  Heirs  of  n  tenant  for  life,  when  to  take  as  purchasen. 

780.  Cnnstruction  of  certain  reniiiiuders. 

781.  Effect  of  power  of  appointment. 

§  761.  Estates  in  real  property,  in  re&poct  to  tlM  fkumlioa 
of  their  enjoyment,  are  eitner : 

1.  Estates  of  inheritance  or  ]>«rpe(iud  esUte*; 

2.  Estsites  for  life ; 

3.  Estates  for  years ;  or, 

4.  Estates  at  wilL 

§  762.  Erery  estate  of  inheritance  is  a  fee,  and  ev^ry  sttch 
Mtate,  when  not  defeasible  or  conditional,  is  a  fe«  simple,  w 
absolute  fee.     [In  effect  July  1,  1874.] 


§  763.  Estates  tail  are  abolished,  and  every  estate  wbick 
would  be  at  common  law  a(|jiid«;cd  to  be  a  fee  tail  is  a  fee  sim- 
)>}e ;  and  if  no  valid  remainder  is  limited  thereon,  is  a  iee  sim- 
ple absolute. 

§  764.  WlK?re  a  remainder  in  fee  is  limited  upon  any  es- 
tate, which  would  by  the  common  law  be  adjudgecf  a  fee  tail, 
such  remainder  is  valid  as  a  contingent  limitation  upon  a  fee, 
and  vests  in  possession  on  the  death  of  the  first  taker,  without 
issue  living  at  the  time  of  his  death. 

§  765.  Estates  of  inheritance  and  for  life  are  called  estates 
of  freehokl ;  estates  for  years  are  chattels  real ;  and  estates  at 
will  are  chattel  intarests,  hot  ai«  not  liable  as  aoch  to  caks  oa 
ftxeration. 

$  766*  An  estate,  doriag  the  life  of  a  third  per8€ii,whethif 
Gmited  to  heirs  or  otherwise,  is  a  fraehold.  [la  alfiMt  J«|y  K 
*874J 


I 

[ 
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§  767.  A  future  estate  may  be  limited  by  the  act  of  tke 
party  to  commence  in  possession  at  a  future  day,  either  with- 
out the  intervention  of  a  precedent  estate,  or  on  the  termina- 
tion, by  lapse  of  time  or  otherwise,  of  a  precedent  estate 
created  at  the  same  time. 

49  Gal.  874. 

§  768.  A  reversion  is  the  residue  of  an  estate  left  by  oper- 
ation of  law  in  the  grantor  or  his  successors,  or  in  the  success- 
ors  of  a  testator,  commencing  in  possession  on  the  determina- 
tion of  a  particular  eatate  granted  or  devised. 

§  769.  When  a  future  estate,  other  than  a  reversion,  is  de- 
pendent on  a  precedent  estate,  it  may  be  called  a  remainder, 
and  may  be  created  and  transferred  by  that  name. 

§  770.  The  absolute  ownership  of  a  term  of  years  cannol 
be  suspended  for  a  longer  period  than  the  absolute  power  of 
alienation  can  be  suspended  in  respect  to  a  fee.  [In  efie«  % 
July  1,  1874.] 

§  771.  The  suspension  of  all  power  to  alienate  the  subject 
of  a  trust,  other  than  a  power  to  exchange  it  for  other  property 
to  be  held  upon  the  same  trust,  or  to  sell  it  and  reinvest  the 
proceeds  to  be  held  upon  the  same  trust,  is  a  suspension  of  the 
power  of  alienation,  within  the  meaning  of  section.  715. 

58  Cal.  481. 

§  772.  A  contingent  remainder  in  fee  may  be  created  on 
a  prior  remainder  in  fee,  to  take  effect  in  the  event  that  the 
persons  to  whom  the  first  remainder  is  limited  die  under  the 
ii^e  of  twenty-one  years,  or  upon  any  other  contingency  by 
which  the  estate  of  such  persons  may  be  determined  before 
they  attain  majority. 

68  Cal.  474. 

§  773.  Subject  to  the  rules  of  this  title,  and  of  Fart  I.  of 
this  division,  a  freehold  estate,  as  well  as  a  chattel  real,  mav 
be  created  to  commence  at  a  future  day ;  an  estate  for  life 
may  be  created  in  a  term  of  years,  and  a  remainder  limited 
thereon ;  a  remainder  of  a  freehold  or  chattel  real,  either  cou- 
tingent  or  vested,  may  be  created,  expectant  on  the  determi 
nation  of  a  term  of  years ;  and  a  fee  mav  be  limited  on  a  fee 
apon  a  contingency,  which,  if  it  should  occur,  must  happen 
within  the  period  presciibed  in  this  title. 
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§  774.  Snccessiye  estates  for  life  cannot  be  limited,  except 
to  persons  in  being  at  the  creation  thereof,  and  all  life  estates 
rabseqnent  to  those  of  persons  in  being  are  roid ;  and  upon 
the  death  of  those  persons  the  remainder,  if  valid  in  its  crea- 
tion, takes  effect  in  the  same  manner  as  if  no  other  life  estate 
had  been  created.     [In  efEect  July  1, 1874.] 

*  §  776.  No  remainder  can  be  created  upon  successive  e8< 
tates  for  life,  provided  for  in  the  preceding  section,  unless  sach 
remainder  is  m  fee ;  nor  can  a  remainder  be  created  upon  such 
estate  in  a  term  for  years,  unless  it  is  for  the  whole  residue  of 
such  term.    [In  eftect  July  1,  1874.] 

§  776.  A  contingent  remainder  cannot  be  created  on  a 
term  of  years,  unless  the  nature  of  the  contingency  on  which 
it  is  limited  is  such  that  the  remainder  must  vest  in  interest 
during  the  continuance  or  at  the  termination  of  lives  in  being 
at  the  creation  of  such  remainder. 

§  777.  No  estate  for  life  can  be  limited  as  a  remainder  on  a 
term  of  years,  except  to  a  person  in  being  at  the  creation  of 
such  estate. 

§  778.  A  remainder  may  be  limited  on  a  contingency  which, 
in  case  it  should  happen,  will  operate  to  abridge  or  determine 
the  precedent  estate ;  and  every  such  remainder  is  to  be  deemed 
a  conditional  limitation. 

§  779.  When  a  remainder  is  limited  to  the  heirs,  or  heirs  of 
the  body,  of  a  person  to  whom  a  life  estate  in  the  same 
property  is  given,  the  persons  who,  on  the  termination  of  the 
life  estate,  are  the  successors  or  heirs  of  the  body  of  the  owner 
for  life,  are  entitled  to  take  by  virtue  of  the  remainder  so 
limited  to  them,  and  not  as  mere  successors  of  the  owner  for 
life. 

§  780.  When  a  remainder  on  an  estate  for  life  or  for  years 
is  not  limited  on  a  contingency  defeating  or  avoiding  such  pre- 
cedent estate,  it  is  to  be  deemed  intended  to  take  effect  only  on 
the  death  of  the  first  taker,  or  the  expiration,  by  lapse  of  time* 
of  such  term  of  years. 

§  781*  A  general  or  special  power  of  appointment  does  not 
prevent  ^e  vesting  of  a  future  estate  limited  to  take  effect  is 
such  power  is  not  executed. 
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CHAPTER  IL 
TERMINATION   OF    ESTATS& 

BionoH  7S9.  Tenancy  at  will  may  be  terminated  bj  nedee. 

790.  Effect  of  notice 

791.  Reentry,  when  and  how  to  be  made 

792   Suumiary  proceedings  in  certain  cases  proTided  for 
793.  Notice  not  necessary  before  action. 

§  789.  A  tenancy  or  other  estate  at  will,  however  creafed, 
may  be  terminated  by  the  landlord's  Riving  notice  in  writing 
to  the  tenant,  in  the  manner  prescribed  by  section  1162  of  the 
Cede  of  Civil  Procedure,  to  remove  from  the  premises  within 
a  period  of  not  less  than  one  month,  to  be  specified  in  the 
notice. 
66i;aL128. 

§  790.  After  such  notice  has  been  served,  and  the  period 
specified  by  such  notice  has  expired,  bat  not  before,  the 
landlord  may  reenter,  or  proceed  according  to  law  to  recoyer 
po$^ssion. 

66CaL128. 

§  791.  Whenever  the  right  of  reentry  is  given  to  a  grantor 
or  lessor  in  any  grant  or  lease,  or  otherwise,  such  reentry  may 
be  made  at  any  time  after  the  ri<;ht  has  accrued,  npon  three 
dnys  notice,  as  provided  in  sections  1161  and  1163,  Code  d 
Civil  Procedure. 

56  GaL  128. 

§  792.  Summary  proceedings  for  obtaining  possession  of 
real  property  forcibly  entered,  or  forcibly  and  unlawfully  de- 
tained, are  provided  for  in  sections  1159  to  1175^  both  inclusive, 
of  the  Code  of  Civil  Procedure. 

§  793.  An  action  for  the  possession  of  real  property  loasnd 
or  granted,  with  a  right  of  reentry,  may  be  mamtaincd  at  anj 
time,  in  the  district  court,  after  the  right  to  reenter  has  ao 
(srued,  without  the  notice  prescribed  in  section  791. 
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CHAPTER  HL 

SERVITUDES. 

BlonON  801.  Serritudes  attached  to  land. 

802.  Ser^itudtifi  not  nttHched  to  land* 

803.  DtfsigtiatioD  of  estHtes. 

804.  By  whom  gran  table. 

805.  By  whom  held. 

8U6.  Extent  of  ^erritudes. 
8U7.  Apportioning  ua««uieiit8. 

808.  Rights  of  owner  of  future  estate. 

809.  Actions  by  owner  and  occupant  of  dominant  tenement. 

810.  Actions  by  owner  of  seryient  tenement. 

811.  llow  extinguished. 

§  801 .  The  following  laod  burdens,  or  servitudes  upon  land, 
may  be  attached  to  other  land  as  incidents  or  appurtenanceB, 
and  are  then  called  easements  : 

1.  The  right  of  psisture; 

2.  The  right  of  tisliing; 

3.  The  right  of  taking  game ; 

4.  The  right  of  way  ; 

5.  The  riglit  of  taking  water,  wood,  minerals,  and  other 
things; 

6.  The  right  of  transacting  business  upon  land ; 

7.  The  right  of  conducting  lawful  sports  upon  land ; 

8.  The  right  of  receiving  air,  light,  or  heat  from  or  oyer, 
or  discharging  the  same  upon  or  over  laud ; 

9.  The  right  of  receiving  water  from  or  discharging^  the 
same  upon  land ; 

10.  The  riuht  of  flooding  land  ; 

11.  'i'he  right  of  having  water  flow  without  diminution  or 
disturhnnce  of  any  kind  ; 

12.  The  right  of  u.sing  a  wall  as  a  party  wall ; 

13.  The  right  of  receiving  more  than  natural  support  from 
adjacent  land  or  thin<:s  aiii.xed  thereto ; 

14.  The  right  of  having  the  whole  of  a  division  fence  main- 
tained hv  a  coterniinou.s  owner  ; 

15  The  right  of  having  public  conveyances  stopped,  or  of 
ifeoppinir  the  same  on  iaml ; 

16.  The  right  of  a  sent  in  church ; 

17.  The  right  of  burial. 
66  Cal.  13 ;  58  Cal.  159,  192. 

§  802.  The  following  land  burdens,  or  servitudes  upon 
\mA^  nmy  be  granted  and  keld,  tboog'o  not  attached  to  lana  - 
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1.  The  right  to  pasture,  and  of  fishing  and  taking  game ; 

2.  The  right  of  a  seat  in  church ; 
8.  The  right  of  burial ; 

4.  The  right  of  taking  rents  and  tolls ; 

5.  The  ri^ht  of  way ; 

6.  The  right  of  taking  water,  wood,  minerals,  or  other 
things.     [In  effect  July  1, 1874.] 

§  803.  The  land  to  which  an  easement  is  attached  is  called 
the  dominant  tenement;  the  land  npon  which  a  bnrden  or 
lenitnde  is  laid  is  called  the  servient  tenement. 

§  804.  A  servitude  can  be  created  only  by  one  who  has  a 
rested  estate  in  the  servient  tenement. 

§  805.  A  servitude  thereon  cannot  be  held  by  the  owner 
of  the  servient  tenement. 

§  806.  The  extent  of  a  servitude  is  determined  by  the 
terms  of  the  grant,  or  the  nature  of  the  enjoyment  by  which 
it  was  acquired. 

§  807.  In  case  of  partition  of  the  dominant  tenement,  the 
burden  must  be  apportioned  according  to  the  division  of  the 
dominant  tenement,  but  not  in  such  a  way  as  to  increase  the 
burden  upon  the  servient  tenement. 

§  808.  The  owner  of  a  future  estate  in  a  dominant  tene- 
ment may  use  easements  attached  thereto  for  the  purpose  of 
viewing  waste,  demanding  rent,  or  removing  an  obstruction  to 
the  enjoyment  of  such  easements,  although  such  tenement  is 
occupied  by  a  tenant. 

§  809.  The  owner  of  any  estate  in  a  dominant  tenement, 
or  the  occupant  of  such  tenement,  mav  maintain  an  action  for 
the  enforcement  of  an  easement  attached  thereto. 

§  810.  The  owner  in  fee  of  a  servient  tenement  may 
maintnin  an  action  for  the  possession  of  the  land,  against  any 
one  unlawfully  possessed  thereof,  though  a  senitude  existi 
thereon  in  favor  of  the  public. 

§  81 1.  A  servitude  is  exting^hed : 
1.  By  the  vesting  of  the  right  to  the  8ervitud#  and  lh»  if^ 
Id  tiie  servient  tenement  in  the  same  person ; 
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2.  By  the  destruction  of  the  servient  tenement ; 

3.  By  the  performance  of  any  act  npon  either  tenement,  by 
Ihe  owner  of  the  servitade,  or  with  his  assent,  which  is  incom- 
patible with  its  natnre  or  exercise ;  or, 

4.  When  the  semtude  was  acquired  by  enjoyment,  by  disnse 
thereof  by  the  owner  of  the  seiTitnde  for  the  period  prescribed 
ibr  acquiring  title  by  enjoyment. 


TITLE  ni. 


RIGHTS   AND    OBLIGATIONS   OF 

OWNERS. 

Chapter  I.  Rights  of  Owners,  §§  818-834. 

II.  Obugations  of  Owners,  §§  840-841* 


CHAPTER  L 
BIQHTS  OF   OWNBBS. 

AftTicu  I.  Incidents  or  Ownership,  §§  818-827. 
II.  BODNDABISS,  §§  82&-8d4. 

ARTICLE  I. 

INCIDENTS   OF  OWNERSHIP. 

twnoii  818.  Rights  of  tenant  for  life. 

819.  Rights  of  tenant  for  years,  &e. 

820.  Same. 

821.  Rights  of  grantees  of  rents  and  rerersion. 

822.  Liability  of  assigns  of  lessee. 

828.  Rights  of  lessees  and  their  assignees,  &c. 

824.  Remedy  on  leases  for  life. 

825.  Rent  dependent  on  life. 

826.  Remedy  of  reversioners,  &o 

827.  Terms  of  lease  may  be  chang»Hl  by  notfoe. 

f  818.  The  owner  of  a  life  estate  may  nse  the  land  in  the 
nune  manner  as  the  owner  of  a  fee  simple,  except  that  he 
Vmst  do  no  act  to  the  injary  of  the  inheritance. 

§  810.  A  tenant  for  years  or  at  will,  unless  he  is  a  wrongs 
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doer  by  holding  oyer,  may  occu|>7  the  buildings,  take  the  an- 
onal  products  of  the  soil,  work  mines  and  quarries  open  at  the 
sommeneement  of  his  tenancy. 

§  820.  A  tenant  for  years  or  at  will  has  no  other  rights  to 
like  property  than  such  as  are  given  to  him  by  the  agreement 
or  instrument  by  whicU.  his  tenancy  is  acquired,  or  by  the  last 
section. 

§  821.  A  person  to  whom  any  real  property  is  transferred 
or  devised,  upon  which  rent  has  been  reserved,  or  to  whom 
any  such  rent  is  transferred,  is  entitled  to  the  snme  remedies 
for  recovery  of  rent,  for  non-performance  of  any  of  the  terms 
of  the  lease,  or  for  any  waste  or  cause  of  forfeiture,  as  his 
grantor  or  devisor  might  have  had. 

§  822.  Whatever  remedies  the  lessor  of  any  real  property 
[has]  against  his  immediate  lessee  for  the  breach  of  any  agree- 
ment in  the  lease,  or  for  recovery  of  the  possession,  he  has 
against  the  assignees  of  the  lessee,  for  any  cause  of  action  ac- 
cruing while  they  are  such  assignees,  except  where  the  assign- 
ment is  made  by  way  of  security  for  a  loan,  and  is  not  ao- 
conipanied  by  possession  of  the  premises.  [In  effect  July  1, 
1874.]  • 

§  823.  Whatever  remedies  the  lessee  of  any  real  property 
may  have  against  his  immediate  lessor,  for  the  breach  of  any 
agreement  in  the  lease,  he  may  have  against  the  asi>igns  of  the 
lessor,  and  the  assigns  of  the  lessee  may  have  against  the 
lessor  and  his  assigns,  except  upon  covenants  a«i:ainst  incum- 
brances or  relating  to  the  title  or  possession  of  the  premises. 

§  824.  Bent  due  upon  a  lease  for  life  may  be  recovered  in 
ihc  same  manner  as  upon  a  lease  for  years. 

§  825.  Kent  dependent  on  the  life  of  a  person  may  be  re- 
covered after  as  well  as  before  his  death. 

§  826.  A  person  having  an  estate  in  fee,  in  remaiizder  or 
reversion,  may  maintain  an  action  for  any  injury  doud  to  the 
kihoritauce,  notwithstnuding  an  intervening  estate  for  life  oi 
years,  and  although,  after  its  commission,  his  estate  is  tran» 
lerred,  and  he  has  no  interest  in  the  property  at  tke  com 
Vtttcsmenl  of  the  actiooi. 
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§  827.  In  all  leases  of  lands  or  tenements,  or  of  any  inter* 
tst  therein,  from  month  to  month,  the  landlord  may,  upon 
Bfivinjr  notice  in  wriiinj^  at  least  fifteen  days  before  the  expira- 
tion of  the  month,  change  the  terms  of  the  lease,  to  take  etfect 
at  the  expiration  of  the  month.  The  notice,  when  served  upon 
the  tenant,  shall  of  itself  operate  and  be  effectual  to  create  and 
estHblish,  as  a  pai*t  of  the  lense,  the  terms,  rent,  and  conditions 
specified  in  the  notice,  if  the  tenant  shall  continue  to  hold  the 
pnmiises  after  the  expiration  of  the  mcmth.  [In  effect  July 
1, 18/4.] 

ARTICLE  n. 

BOUNDARIES. 

taonos  829.  Rights  of  owner. 

830.  Boundaries  by  water. 

831.  Boundaries  by  ways. 

832.  Lditeral  and  subjacent  support. 

833.  Trees  whose  trunks  are  wholly  on  land  of  one. 

834.  Line  trees. 

§  829.  The  owner  of  land  in  fee  has  the  right  to  the  sar- 
foce  and  to  everything  permanently  situated  beneath  or  above 
it. 

§  830.  Except  where  the  grant  under  which  the  land  is 
held  indicates  a  different  intent,  the  owner  of  the  upland,  when 
it  borders  on  tide-water,  takes  to  ordinary  high-water  mark  ; 
when  it  borders  upon  a  navigable  lake  or  stream,  where  there 
is  no  tide,  the  owner  takes  to  the  edge  of  the  lake  or  streaifi, 
at  low-water  mark ;  when  it  borders  upon  any  other  water, 
the  owner  takes  to  the  middle  of  the  lake  or  stream.  [In 
effect  July  1,1874.] 

§  831.  An  owner  of  land  bounded  by  a  road  or  street  is 
presumed  to  own  to  the  centre  of  the  way,  but  the  coutniry 
uay  be  shown. 

§  832.  Each  coterminous  owner  is  entitled  to  the  lateral 
%nd  subjacent  support  whicb  his  land  receives  from  the  ad 
pining  land,  subject  to  the  right  of  the  owner  of  the-  iidjoiuing 
land  to  make  proper  and  usual  excavations  on  the  same  ibr 
purposes  ol  constrnction,  on  using  ordinary  care  and  skill, 
and  taking  reasonable  precautions  to  sustain  the  land  of  ths 
ikkier,  sad  giving  prerions  reasonable  notice  to  the  other  ol 
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his  intention  to  m^ke  such  excavations.     [In  efiect  Jnly  1, 
1 874.  J 

§  833.  Trees  whose  trunks  stand  wholljr  upon  the  land  of 
DEC  owner  belong  exclusivelj  to  him,  although  their  roots 
grow  into  the  land  of  another. 

a 

§  834.  Ti-ees  whose  trunks  stand  partly  on  the  land  of  two 
or  more  coterminous  owners  belong  to  them  in  common. 


CHAPTER   II. 
OBLIGATIONS    OP   OWNERS. 

SscTiON  840.  Duties  of  tenant  for  life 
841.  Monuments  and  fences. 

§  840.  The  owner  of  a  life  estate  must  keep  the  buildings 
und  fences  in  repair  from  ordinary  waste,  and  must  pay  the 
taxes  and  other  annual  charges,  and  a  just  proportion  of  ex- 
traordinary assessments  benefiting  the  whole  inheritance. 

§  841.  Coterminous  owners  are  mutually  hound  equally 
to'  maintain : 

1.  The  boundaries  and  monuments  between  them ; 

2.  The  fences  between  them,  unless  one  of  them  chooses  to 
let  his  land  lie  without  fencing ;  in  which  case,  if  he  af tei^ 
wards  inclo^es  it,  he  must  refund  to  the  other  a  just  proportion 
of  the  value,  at  that  time,  of  any  division  fence  made  by  the 
latter. 

61CaL297;66Cal.  624. 


TITLE  IV. 
USES  AND  TRUSTS. 

ItonMW  847.  What  uses  and  trusts  may  exist. 

848.  Right  to  possession  of  land  creates  legal  owaenhlp.    (la- 

pealed.) 

849.  Certain  trusts  unaffected.    (Repealed.) 

8fi0.  Trustees  of  estate  for  use  of  another  take  no  IntitiMl.    (Is 

pealed.) 
an.  Pteeeding  Mctioiii  qualified,    (liepaatod.) 
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iMmov  862.  Trast  must  be  in  writing 

863.  Transfer  to  one  for  money  paid  by  anotlMr. 

854.  Rights  of  creditors.    (Repealed.) 

855.  Section  853  qualified.    (Repealed.) 

856.  Purchasers  protected. 

857.  For  what  purposes  express  trusts  may  be  created. 
868.  Certain  devises  in  trust  to  be  deemed  powers. 
869^  Profits  of  land  liable  to  creditors  in  certain  cases. 

860.  Powers,  execution  of. 

861.  Creation  of  certain  powers  not  prohibited.    (Repealed.) 
862  And  land,  &c.,  to  descend  to  persons  entitled.    (Repealed  | 
868.  Trustees  of  express  trusts  to  have  whole  estate 

864.  Author  of  trust  may  devise,  &c. 
866.  Title  of  grantor  of  trust  property. 

866.  Interests  remaining  In  grantor  of  express  trust 

867.  Powers  over  trust  of  party  interd^ted. 

868.  Same. 

869.  Effect  of  omitting  trust  in  conyeyaace 

870.  Certain  sales,  &e. ,  by  trustees,  void. 

871.  When  estate  of  trustee  to  cease. 

§  847.  Uses  and  trusts  in  relation  to  real  property  are 
those  onl}'  which  are  specified  in  this  title. 
68CaL848. 

§§  848»  849,  86O9  851  of  said  Code  are  repealed.  [la 
effect  July  1,1874.] 

§  862.  No  trust  in  relation  to  real  property  is  valid  unless 
created  or  declared :    . 

1.  By  a  written  instrument,  subscribed  by  the  trustee,  or  by 
his  agent  thereto  authorized  by  writing ; 

2.  ^y  the  instrument  under  which  &e  trustee  claims  the  es- 
tate afllected ;  or, 

8.  By  operation  of  law. 

§  863.  When  a  transfer  of  real  property  is  made  to  one 
person,  and  the  consideration  thereof  is  paid  by  or  for  an- 
other, a  trust  is  presumed  to  result  in  favor  of  the  person  by 
-ir  for  whom  such  payment  is  made.    [In  effect  July  1,  1874.] 

§§  864,  866  of  said  Code  are  repealed.    [In  effect  July 

.    1874.J 

§  856.  No  implied  or  resulting  trust  can  prejudice  the 
rights  of  a  purchaser  or  encumbrancer  of  real  property  for 
ffdue  and  without  notice  of  the  tru9t. 

§  867.  Exprese  trusts  may  be  created  for  any  of  tha  fol 
i  ving  pnrpoees : 
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1.  To  sell  real  property,  and  apply  or  dispose  of  the  prc^ 
ceeds  in  accordance  with  the  instrument  creatinji^  the  trust ; 

2.  To  mortgage  or  lease  real  property  for  the  benefit  of  an- 
nuitants or  other  legatees,  or  for  the  purpose  of  satisfying 
any  charge  thereon ; 

3.  To  receive  the  rents  and  profits  of  real  property,  nnd 
pay  them  to  or  apply  thtm  to  the  use  of  any  perjsou*  \\lieiher 
ascertained  at  the  time  of  the  creation  of  the  trust  or  not,  for 
himself  or  for  his  family,  during  the  life  of  such  person,  :ir 
for  any  shorter  term,  subject  to  the  rules  of  Title  II.  of  this 
part ;  or, 

4.  'J'o  receire  the  rents  and  profits  of  real  property,  and  to 
accumulate  the  same  fur  the  purposes  and  within  the  limita 
prescribed  bv  the  isame  title.     [In  eifect  July  1,  1874.] 

68  Cal.  478,  48 L. 

§  858.  Where  a  power  to  sell  real  property  is  given  to  a 
mortgagee,  or  other  encumbrancer,  in  an  instrument  intended 
to  secure  the  payment  of  money,  the  power  is  to  be  deemed 
a  part  of  the  security*  and  vests  iu  any  perbon  who,  by  assign- 
ment, becomes  entitled  to  the  money  so  secured  to  be  paid, 
and  may  be  executed  by  him  whenever  the  assignment  is  duly 
acknowledged  and  recorded.     [In  effect  July  1,  1874. J 

§  859.  Where  a  trust  is  created  to  receive  the  rents  and 
profits  of  real  property,  and  no  valid  direction  for  accumula- 
tion is  given,  the  surplus  of  such  rents  and  profits,  beyond  the 
Bum  that  may  be  necessaiy  for  the  education  and  support  of 
the  person  for  whose  benefit  the  trust  is  created,  is  liable  to 
the  claims  of  tbe  creditors  of  such  person,  iu  the  same  man- 
ner as  personal  property  which  cannot  be  reached  by  execa* 
tion. 

§  860.  Where  a  power  is  vested  in  several  persons,  all 
must  unite  in  its  execution ;  but  iu  case  any  one  or  moi*e  of 
them  is  dead,  the  power  may  be  executed  by  the  survivor  or 
lurvivors,  unless  otherwise  prescribed  by  the  terms  of  the 
power,    [in  effect  July  1,  1874.] 

§§  861,  862  x>f  said  Code  are  repealed.  [In  effect  July 
\,  1874.] 

§  863.  Except  as  hereinafter  otherwise  provided,  ever; 
iLcpress  trust  iu  real  property,  valid  as  such  in  its  creatioi\ 
fut»  the  whote  estate  in  the  trustees,  snl^t  aaly  to  lh»  %XB 
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cution  of  the  trust.    The  beneficiaries  take  no  estate  or  in 
terest  in  the  property,  but  may  enforce  the  performance  of  the 
trust. 

§  864.  Notwithstanding  anything  contained  in  the  last 
section,  the  author  of  a  trust  may,  in  its  creation,  prescribe  to 
whom  tlie  real  property  to  which  the  trust  relates  shall  Ixilong, 
in  the  event  of  the  failure  or  termination  of  the  trust,  and 
may  transfer  or  devise  such  property,  subject  to  the  execution 
of  the  trust. 

§  865.  The  grantee  or  devisee  of  real  property  subject 
to  a  trust  acquires  a  legal  estate  in  the  property,  as  ntrainst 
all  persons  except  the  trustees  and  those  lawfully  claiming 
under  them. 

§  866.  Where  an  express  trust  is  created  in  relation  to 
real  property,  every  estate  not  embraced  in  the  trust,  and  not 
othenvise  disposed  of,  is  left  in  the  author  of  the  trust  or  his 
successors. 

§  867.  The  beneficiary  of  a  trust  for  the  receipt  of  the 
rents  and  profits  of  real  property,  or  for  the  payment  of  an 
annuity  out  of  such  rents  and  profits,  may  be  restrained  from 
disposing  of  his  interest  in  such  trust,  during  his  life  or  for  a 
term  of  years,  by  the  instrument  creating  the  trust.  [In  effect 
July  1,  1874.] 

§  868  of  this  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  869.  Where  an  express  imst  is  created  in  relation  to 
teal  property,  but  is  not  contnined  or  declared  in  the  grant  to 
Ihe  trustee,  or  in  an  instrument  signed  by  him,  and  recorded 
ib  the  same  ofiice  with  the  grant  to  the  trustee,  such  gram 
must  be  deemed  absolute  in  favor  of  purchasers  from  such 
trustee  without  notice,  and  for  a  valuable  consideration.  [In 
effect  July  1,  1874. J 

§  870.  Where  a  trust  in  relation  to  real  property  is  ex- 
pressed in  the  instrument  creating  the  estate,  every  transfer  or 
Hher  act  of  the  trustees,  in  contraventiou  of  the  trust,  is  ab- 
lolutely  void. 

§  871.  When  the  purpose  for  which  an  express  trust  wai 
Stated  ceases,  the  estate  of  the  trustee  also  ceases. 
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TITLE   V. 

POWERS. 

Title  v.,  of  Part  II.,  of  Division  II.,  on  Powers,  of  the  Ciril 
Oode,  embracing  sections  of  said  Code  from  sec.  878  to  946, 
mclnsiye,  is  repealed.  [Approved  April  30.  In  effect  Jul/  1, 
1874.] 


PAET  III. 


PERSONAL  OR  MOVABLE  PROPERTY. 

TlTUB   L  PSBSONAL  PrOFBRTT  IX   GENERAL,  §§  94&>947. 

II.  Particular  Kinds   or  Personal   Profertt 
§§  953-994. 


TITLE  L 
PERSONAL   PROPERTY  IN   GENERAL. 

Iionoir  946.  Bj  what  law  gorerned. 

917.  Future  intezests  in   pezishable  property,  how  protected. 
(Repealed.) 

§  946.  If  there  is  no  law  to  the  contrary  in  the  place 

.  where  personal  property  is  situated,  it  is  deemed  to  follow 

the  person  of  its  owner,  and  is  goremed  bj  the  law  of  hif 

domicile. 

f  946  haTfaig  been  repealed  hj  clerical  error  in  1874,  was  reSnacted  at 
MMion  of  187&-6. 

§  047  of  said  Code  is  repealed.    [In  effect  July  l,  1874.] 


TITLE  n. 

PARTICULAR  KINDS   OF  PERSONAL 

PROPERTY. 

Chaptbr  I.  Things  in  Action,  §§  953-954 
IL  Shippino,  §§  960-973. 
IIL  Products  of  the  Mind,  §§  980-985. 
lY.  Othsr  KIND9  of  Personal  Proi*brtT|  {{  991- 
904 
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CHAPTER  L  ^ 

THINGS  IN  ACTION. 

Sscnoir  953.  Things  in  action  doflned. 
854.  Tian^er  and  suiriTOKship. 

§  953.  A  thing  in  action  is  a  right  to  recover  money  oi 
other  personal  property  by  a  judici^  proceeding,  [lu  ciTeci 
July  1,  1874.J 

§  954.  A  thing  in  action,  arising  ont  of  the  violation  oF  a 
right  of  property,  or  out  of  an  obligation,  may  be  transt'orred 
by  the  owner,  \jpon  the  death  of  the  OAvncr  it  passes  to  hia 
pe/sonal  representatives,  except  where,  in  the  cases  pravided 
in  the  Code  of  Civil  Procedure,  it  passes  to  liis  devisees  or 
f  accessor  in  office. 


CHAPTER  n. 

SHIPPING. 

AancLs  !•  General  Frovisioxs,  §|  960-866. 
II.  BoLss  or  Nayigation,  f  §  07O-8«8. 

ARTICLE  I. 
GENERAL  PROYISIONS. 

Seotiov  960.  Definition  of  a  ship  and  shipping  termB, 

961.  Appurtenances  and  equipments. 

962.  Foreign  and  domestic  navigation. 

963.  Foreign  and  domestic  ships  distinguished. 

964.  Several  owners. 

965.  Owner  for  voyage. 

966.  Ilegistry,  &o. 

§  960.  The  terra  ship,  or  shippins:,  when  tised  In  thif 
Code,  includes  steamboats,  sailing  vessels,  canal  boats,  barges, 
and  every  structure  adapted  to  be  navigated  from  place  to 
*)lace  fur  the  tran8portauon  of  merchandise  or  persons.  [In 
effect  July  1,  1874. J 

§  061.  All  things,  belonging  to  the  owners,  which  are  on 
board  a  ship,  and  are  connected  with  its  pfoper  use,  for  thi 
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objects  of  the  voja^  and  adventure  in  which  the  ship  is  en- 
gaged, are  deemed  its  appnrtenaDces. 

§  962.  Ships  are  enga^d  either  in  foreign  or  domestic 
navigation,  or  m  the  fisheries.  Ships  are  engaged  in  foreiCT 
navigation  when  passing  to  or  from  a  foreign  country ;  and  m 
domestic  navigation,  when  passing  from  place  to  place  within 
the  United  States. 

§  963.  A  ship  in  a  port  of  the  State  to  which  it  belongs 
19  called  a  domestic  ship ;  in  another  port  it  is  called  a  for- 
eign ship. 

§  964.  If  a  ship  belongs  to  several  persons,  not  partners, 
and  they  differ  as  to  its  use  or  repair,  the  controversy  may  be 
determined  by  any  court  of  competent  jurisdiction. 

§  965.  If  the  owner  of  a  ship  commits  its  possession  and 
navi^tion  to  another,  that  other,  and  not  the  owner,  is  re- 
sponsible for  its  repairs  and  supplies. 

§  966.  The  registry,  enrolment,  and  license  of  ships 
regulated  by  acts  of  Congress. 


AKTICLE  II. 

BULKS  OF  KAVIOATIOV. 

SsonoH970.  collisions. 

1.  Rules  as  to  ships  meeting  each  other. 

2.  The  rule  for  SflJUng  vessels. 

8.  Rules  for  steamers  in  narrow  ehannels. 

4.  Same. 

5.  Rules  for  steam  vessels  on  diiferent  eoorses. 

6.  Meeting  of  steamers. 

071.  Collision  from  breach  of  rules. 

072.  Breaches  of  such  rules  to  imply  wilful  de&nlt. 

073.  Loss,  how  apportioned. 

$  970.  In  the  case  of  ships  meeting,  the  following  mles 
tinst  be  observed,  in  addition  to  those  prescribed  by  that  part 
of  the  Political  Code  which  relates  to  navigation  :  ' 

1 .  Whenever  any  ship,  whether  a  .steamer  or  sailing  ship, 
proceeding  in  one  direction,  meets  another  ship,  whether  a 
steamer  or  sailing  ship,  proceeding  in  another  direction,  so 
yiftt  if  both  ships  were  to  continue  their  respective  oonnws  they 


A 
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would  pass  80  near  as  to  involve  the  risk  of  a  collision,  the  helms 
of  both  ships  must  be  put  to  poit  so  as  to  pass  on  the  port  side 
of  each  other ;  and  this  rule  applies  to  all  steamers  and  all 
sailing  ships,  whether  on  the  port  or  starboard  tack,  and 
whether  close-hauled  or  not,  except  where  the  circumstances 
of  the  case  are  such  as  to  render  a  departure  from  the  rule 
necessary  in  order  to  avoid  immediate  danger,  and  subject 
also  to  a  due  re^^ard  to  the  dangers  of  navigation,  and,  as  re- 

fards  sailing  ships  on  the  starboard  tack  close-hauled,  to  the 
eeping  such  ships  under  command ; 

2.  In  the  case  of  sailing  vessels,  those  having  the  wind  fair 
must  give  way  to  those  on  a  wind.  When  both  are  going  by 
the  wind,  the  vessel  on  the  starboard  tack  must  keep  her  \.'iiid, 
and  the  one  on  the  larboard  tack  bear  up  strongly,  passing 
each  other  on  the  larboard  hand.  When  both  vessels  have  the 
wind  large  or  abeam,  and  meet,  they  must  pass  each  other  in 
the  same  way  on  the  larboard  hand,  to  effect  which  two  last 
mentioned  objects  the  helm  must  be  put  to  poii;.  Steam  ves- 
sels must  be  regarded  as  vessels  navigating  with  a  fair  wind, 
and  should  give  way  to  sailing  vessels  on  a  wind  of  either 
tack; 

3.  A  steamer  navigating  a  narrow  channel  must,  whenever 
it  is  safe  and  practicable,  keep  to  that  side  of  the  faii-way  or 
mid  channel  which  lies  on  the  starboard  side  of  the  steamer; 

4.  A  steamer  when  passing  another  steamer  in  such  chan- 
nel, must  always  leave  the  other  upon  the  larboard  side ; 

5.  When  steamers  must  inevitably  or  necessarily  cross  so 
near  that,  by  continuing*  their  respective  courses,  there  would 
be  a  risk  of  collision,  each  vessel  must  put  her  helm  to  port, 
so  as  always  to  pass  on  the  larboard  side  of  each  other; 

6.  The  rules  of  this  section  do  not  apply  to  any  case  for 
which  a  different  rule  is  provided  by  the  regulations  for  the 
government  of  pilots  of  steamers  approaching  each  other 
within  sound  of  the  steam-whistle,  or  by  the  regulations  con- 
cerning lights  upon  steamers,  prescribed  under  authority  of 
the  acts  of  Congress,  approved  August  thirtieth,  eigiiteen  hun- 
dred and  fifty-two,  and  April  twenty-ninth,  eighteen  hundred 
and  sixty-four. 

For  Bales  of  Navigation,  &g.,  see  Pol.  Code,  §§  28G(K2S79. 

I  971.  If  it  appears  that  a  collision  was  occasioned  by 
Cauure  to  observe  any  rule  of  the  foregoing  section,  the  owna 
t£  the  ship  by  which  such  rule  is  infringed  cannot  recovei 
compensation  for  damages  sustained  by  the  ship  in  such  colli 
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rion,  unless  it  appears  that  the  circnmstances  of  the  case  made 
a  departure  from  the  rule  necessary. 

§  972.  Damage  to  person  or  property  arisinjr  from  th« 
failure  of  a  ship  to  observe  any  rule  of  sectiou  970,  uiust  be 
deemed  to  have  been  occa.«iioned  by  the  wilful  default  of  the 
person  m  charge  of  the  deik  of  such  ship  at  the  time,  unUss 
It  appears  that  the  circumstunces  of  the  case  made  a  depuiture 
from  the  rule  necessary. 

§  973.  Losses  caused  by  collision  are  to  be  borne  ai  fol- 
lows: 

1.  If  either  party  was  exclusively  in  fault  he  must  bear  his 
own  loss,  and  compensate  the  other  for  any  loss  he  has  sus- 
tained ; 

2.  If  neither  was  in  faulty  the  loss  must  be  borne  by  him  on 
whom  it  falls ; 

3.  If  both  were  in  fault,  the  loss  is  to  be  equally  divided, 
unless  it  appears  that  there  was  a  great  disparity  in  fault,  in 
which  case  the  loss  must  be  equitably  apportioned. 

4.  If  it  cannot  be  ascertained  where  the  fault  lies,  the  loss 
must  be  equally  divided. 


CHAPTER  m. 
PRODUCTS  OP  THE  MIND. 

SlcnON  980   now  far  the  subject  of  ownership. 
d81.  Joint  authorship. 

982.  Transfer. 

983.  Effect  of  publication. 

984.  Subsequent  inTentor,  anihori  &c, 
986.  Private  writings. 

§  980.  The  author  of  any  product  of  the  mind,  whcthei 
it  is  an  invention,  or  a  composition  in  letters  or  art,  or  a  de< 
lijm,  with  or  without  delineation,  or  other  graphical  represen* 
tation,  has  an  exclusive  ownership  therein  and  in  the  ri>pro- 
tentation  or  expression  thereof,  which  continues  so  huig  as 
the  product  ana  the  representations  or  expressions  thereol 
ttaie  by  him  remain  in  his  possession. 

I  981.  Unless  otherwise  agreed,  a  product  of  the  mind  ii 
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the  production  of  which  deyeral  persoos  are  jointly  ooncemed, 
U  owned  by  them  as  follows : 

1.  If  the  product  is  single,  in  eqnal  proportions ; 

2.  If  it  is  not  single,  in  proportion  to  the  contribution  d 
each. 

§  982.  The  owner  of  any  product  of  the  mind,  or  of  any 
representation  or  expression  thereof,  may  transfer  his  prop- 
erty in  the  same. 

§  983.  If  the  oAvner  of  a  product  of  the  mind  intcnlicn- 
allv  makes  it  public,  a  copy  or  reproiluctiun  niny  be  made 
public  by  any  person,  without  responsibility  to  the  owner,  bo 
tar  as  the  law  of  this  State  is  concenied. 

§  984.  If  the  owner  of  a  product  of  the  mind  doef  not 
make  it  public,  any  other  person  subsequently  and  originally 
producing  the  same  thing  has  the  same  right  therein  as  the 
prior  author,  which  is  exclusive  to  the  same  extent  against  all 
persons  except  the  prior  author,  or  those  claiming  under 
nim. 

§  985.  Letters  and  other  private  communications  in  writ- 
ing belong  to  the  pei-son  to  whom  they  are  addressed  and  de- 
livered ;  but  they  cannot  be  published  against  the  will  of  the 
writer,  except  by  authority  of  law. 


CHAPTER  IV. 

OTHER  KINDS  OF  PEBSONAIi  PBOPEBTY. 

Sxonoir  991.  Trade-marks. 

992.  Onod  will  of  business 

993.  Same. 

994.  Title  deeds. 

§  991.  One  who  produces  or  deals  in  a  particular  thinsr, 
or  conducts  a  particular  business,  may  appropriate  tu  his  ex* 
elurtive  use,  as  a  trade-mark,  any  form,  symbol,  or  name, 
which  has  not  been  so  appropriated  by  another,  to  designate 
the  orig^in  or  ownership  tnereof ;  but  he  cannot  exdusivelv 
appropriate  any  designation,  or  part  of  a  designation,  whico 
leUtes  only  to  the  name,  quality,  or  the  description  of  Ih 


iJ 
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thing  or  bnsiness,  or  the  place  where  the  thing  is  prodncedi 
or  the  bnsiness  is  carried  on.    [In  effect  July  1,  1874.] 

Am  to  Trade-marks,  see  Pol.  Code,  §§  8196-8198 ;  Penal  Codei  §§  d60> 
86i. 

§  992.  The  good  will  of  a  bnsiness  is  the  expectation  of 
eontinued  public  patronage,  bat  it  does  not  include  a  right  to 
086  the  name  of  any  person  from  whom  it  was  acquired. 

§  993.  The  good  will  of  a  business  is  property,  transfera- 
ble like  any  other. 

§  994.  Instruments  essential  to  the  title  of  real  property, 
and  which  are  not  kept  in  a  public  office  as  a  record,  pur« 
luant  to  law,  belong  to  the  person  in  whom,  for  the  timt 
being,  sach  title  may  be  vested,  and  pass  with  the  title. 

11 


PART  lY. 


ACQUISITION    OP  PROPERTY. 

Title  L  Modes  in  which  Pbopertt  mat  bb  Acquikbd 

§§  1000-1001. 
II.  Occupancy,  §§  1006-1007. 

III.  Accession,  §§  1013-1033. 

IV.  Transfer,  §§  1039-1231. 
V.  Homesteads,  §§  1237-1269. 

VI.  Wills,  §§  1270-1377. 
VII.  Succession,  §§  1383-1408. 
VIIL  Water  Rights,  §§  1410-1422. 


TITLE  L 

MODES    IN    WHICH    PROPERTY   MAY 

BE  ACQUIRED. 

BiOTlON  1000.  Property,  how  acquired. 

loOl.  Acquisition  of  property  by  ezerclBe  of  eminent  doattia. 

§  1000.  Propertt  is  acquired  bjr : 

1.  Occupancy; 

2.  Accession; 

3.  Transfer; 

4.  Will ;  or, 

5.  Succession. 

§  1001.  Any  person  may,  without  further  legislatiye  ac- 
tion, acquire  private  property  for  any  use  specified  in  section 
1238  of  the  Code  of  Civd  Procedure,  either  by  consent  of  the 
owner  or  by  proceedings  had  under  the  provisions  of  Title 
VII.,  Part  III.,  of  the  Code  of  Civil  Procedure ;  and  any 
person  seeking  to  acquire  property  for  any  of  the  uses  men* 
noned  in  such  title  is  "  an  agent  of  the  State/'  or  a  "  persoi 


153  OOCUPANOT. — ACCESSION.      §§1006-1007 

in  charge  of  snch  use,"  within  the  meaning  of  those  terms  as 
used  in  sach  title.  This  section  shall  be  in  force  from  and 
after  the  fourth  day  of  April,  eighteen  hundred  and  seventj- 
two. 

Cod«  CiT.  Proe.  §§  1287-1268. 


TITLE  n. 
OCCUPANCY. 

S2onONl006.  Simple  occupancy. 
1007.  Prescription. 

I  1006.  Ocenpancy  for  any  period  confers  a  title  snifi- 
dent  against  all  except  the  State  and  those  who  hare  title  by 
prescription,  accession,  transfer,  will,  or  saccession. 

§  1007.  Occupancy  for  the  period  prescribed  by  the  Code 
of  Civil  Procedure  as  sufficient  to  bar  an  action  for  the  re 
cOYery  of  the  property  coufers  a  title  thereto,  denominated  a 
title  by  prescription,  which  is  sufficient  against  all. 

Code  CiT.  Proe.  §§  836, 888, 840. 


TITLE  in. 
ACCESSION. 


CuAFTXB  I.   To  Real  Property,  §§  1013-1019. 

II.  To  Pbrsohal  Property,  §§  1025-1033. 


CHAPTER  I 

AOOESSION  TO  BEAL  PBOPEBTT. 

Bmtion  1018.  Fixtures. 

1014.  Allnrion. 

1015.  Sudden  remoTal  of  bank. 

1016.  Islands,  in  narigable  streams 

1017.  In  unnaTigable  streams. 

1018.  Islands  formed  by  dlTision  of 

1010.  What  fixtures  tenant  may  remoT*. 
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§  1013.  When  a  person  affixes  his  propertpr  to  the  land 
tf  another,  without  an  agreement  permitting  him  to  remoTO 
it,  the  thing  affixed,  except  as  provided  in  section  ten  hundred 
arid  nineteen,  belongs  to  the  owner  of  the  land,  unless  he 
chooses  to  require  the  former  to  remove  it     [In  effect  July  1, 

1974.] 

66Cal.86;  57CaL8;  58CaLia8. 

§  1014.  Where,  from  natural  causes,  land  forms  bj  Im- 
perceptible degrees  upon  the  bank  of  a  river  or  stream,  navi- 
gable or  not  navigable,  cither  by  accumulation  of  material  or 
bv  the  recession  of  the  stream,  such  land  belongs  to  the  owner 
of  the  bank,  subject  to  amy  existing  right  of  way  over  the 
ouuk. 

§1015.  If  a  river  or  stream,  naAigable  or  not  navigable, 
carries  away,  by  sudden  violence,  a  considerable  and  distin- 
guishable part  of  a  bank,  and  bears  it  to  the  opposite  bank,  or 
to  another  part  of  the  same  bank,  the  owner  of  the  part  car- 
ried away  may  reclaim  it  within  a  year  after  the  owner  of  the 
(and  to  which  it  has  been  united  takes  possession  thereof. 

§  1016.  Islands  and  accumulations  of  land,  formed  in  the 
beds  of  streams  which  are  navigable,  belong  to  the  State,  if 
there  is  no  title  or  prescription  to  the  contrary. 

§  101 7.  An  island,  or  an  accumulation  of  land,  formed  in 
a  stream  which  is  not  navigable,  belongs  to  the  owner  of  the 
shore  on  that  side  where  the  island  or  accumulation  is  formed ; 
or,  if  not  formed  on  one  side  only,  to  the  owners  of  the  shore 
on  the  two  sides,  divided  by  an  imaginary  line  drawn  through 
the  middle  of  the  river. 

§  1018*  If  a  stream,  navigable  or  not  navigable,  in  form- 
ing itself  a  new  arm,  divides  itself  and  surrounds  land  belong- 
ing to  the  owner  of  the  shore,  and  thereby  forms  an  island, 
Jie  island  belongs  to  such  owner. 

§  1019.  A  tenant  may  remove  from  the  demised  premises 

any  time  during  the  continuance  of  his  term,  anything  affixed 

thereto  for  purposes  of  trade,  manufacture,  oiiiament,  or  do- 

mesdc  use,  if  the  removal  can  be  effected  without  injury  to  thf 

premises,  unless  the  thing  has,  by  the  manner  in  which  it  u 

•ffixed,  become  an  integral  part  of  the  premises.    [In  effect 

:iay  1, 1874.] 
^CaL  126.  • 
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CHAPTER    U. 
AOOESSION  TO  PEBSONAL  PROPERTY. 

IwaOH  1025.  Accemion  by  uniting  seyeral  things. 

1026.  Principal  part,  what. 

1027.  Same. 

1028.  Uniting  materialu  and  workmanship. 
1029    Tnoeparable  materials. 

1030.  Materialu  of  fieveral  owners. 

1031.  Wilful  treffpaMers. 

1032.  Owner  may  elect  between  the  thing  and  its  ralue 
1083.  Wrongdoer  liable  in  damages. 

§  1025.  When  things  belonginp:  to  different  owners  have 
been  united  so  as  to  form  a  single  thing,  and  cannot  be  sep- 
arnted  without  injury,  the  whole  belongs  to  the  owner  of  the 
thing  which  forms  the  principal  part ;  who  must,  however,  re- 
imburse the  value  of  the  residue  to  the  other  owner,  or  sur- 
render the  whole  to  him. 

§  1026.  That  part  is  to  be  deemed  the  principal  to  which 
the  other  has  been  united  only  for  the  use,  ornament,  or  com- 
pletion of  the  former,  unless  the  latter  is  the  more  valuable, 
and  has  been  united  without  the  knowledge  of  its  owner,  who 
may,  in  the  latter  case,  require  it  to  be  separated  and  returned 
to  him,  although  some  injury  should  result  to  the  thing  to 
which  it  has  b^n  united. 

§  1027.  If  neither  part  can  be  considered  the  principal, 
within  the  rule  prescribed  by  the  last  section,  the  more  valua- 
ble, or,  if  the  values  are  nearly  equal,  the  more  considerable 
in  bulk,  is  to  be  deemed  the  pnncipal  part. 

§  1028.  If  one  makes  a  thing  from  materials  belonging  to 
another,  the  latter  may  ciaim  the  thing  on  reimbursing  tha* 
value  ot  the  workmanship,  unless  the  value  of  the  workman- 
thip  exceeds  the  value  of  the  materials,  in  which  case  the 
thing  belongs  to  the  maker,  on  reimbuitfing  the  value  of  the 
materials. 

§  1029.  Where  one  has  made  use  of  materials  which  in 
l^xt  belong  to  him  and  in  part  to  another,  in  order  to  form  a 
thing  of  a  new  description,  without  having  destroyed  any  of 
the  materials,  but  in  such  a  way  that  they  cannot  be  separated 
Nithout  inconvenience,  the  thing  formed  is  common  to  botb 
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proprietors ;  in  proportion,  as  respects  the  one,  of  the  materials 
belonging  to  him,  and  as  respects  the  other,  of  the  materials 
belonging  to  him  and  the  price  of  his  workmanship. 

§  1030.  When  a  thin^  has  been  formed  by  the  admixture 
of  several  materials  of  different  owners,  and  neither  can  be 
considered  the  principal  substance,  an  owner  without  whose 
consent  the  admixture  was  made  may  require  a  separation,  if 
the  materials  can  be  separated  without  incouTenience.  If  they 
cannot  be  thus  separated,  the  owners  acquire  the  thing  in 
common,  in  propoition  to  the  quantity,  quality,  and  value  of 
their  materials  ;  but  if  the  materials  of  one  were  far  superior 
to  those  of  the  others,  both  in  quantity  and  value,  he  may 
claim  the  thing  on  reimbursing  to  the  others  the  value  of  their 
materials. 

§  1031.  The  foregoing^  sections  of  this  article  are  not  ap- 
plicable to  cases  in  which  one  wilfully  uses  the  materials  of 
another  without  his  consent ;  but,  in  such  cases,  the  product 
belongs  to  the  owner  of  the  material,  if  its  identity  can  be 
traced.  _ 

§  1032.  In  all  cases  where  one  whose  material  has  been 
used  without  his  knowledge,  in  order  to  form  a  product  of  a 
different  description,  can  claim  an  interest  in  such  product,  he 
has  an  option  to  demand  either  restitution  of  his  material  in 
kind,  in  the  same  quantity,  weight,  measure,  and  quality,  or 
the  value  thereof;  or  where  he  is  entitled  to  the  product,  the 
value  thereof  in  place  of  the  product. 

§  1033.  One  who  wrongfully  employs  materials  belonging 
to  another  is  liable  to  him  in  damages,  as  well  as  under  tht 
foregoing  provisions  of  this  chapter. 
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TITLE  IV. 

TRANSFER. 

Chaftbr  I.  Transfer  in  General,  §§  1039-1085. 

II.  Transfer  of  Kkal  Property,  §§  1091-1115. 
III.  Transfer  of  Personal  Property,  §§  1135-115S 
lY.  Recorpino    Transfers    of    Real    Fropejktt 

§§  1168-1217.* 
y.  Unlawful  Transfers,  §§  1227-1231. 


CHAPTER  L 
TRANSFERS  IN  QENERAL. 

Amcu  I   DirannoN  or  TRAVsFn,  §§  1039-1040. 
n   What  may  bk  Transferred,  §§  1044-47* 
in.  Mode  of  Transfer,  §§  1062-1060. 
IV.  Iktebprstation  of  Grakts.  §§  lOGS-lOTS. 
V.  Sptect  of  Transfer,  1083-10S5. 

ARTICLE  I. 

DBFINITION  OF  TBAN8FEB. 

Section  1089.  Transfer,  what. 

1010.  Yolunta^  transfer. 

§  1080.  Transfer  is  an  act  of  the  parties,  or  of  the  law, 
by  which  the  title  to  property  is  conveyea  from  one  living  peii- 
ion  to  another. 

§  1040.  A  Toluntarv-  transfer  is  an  executed  contract,  gnlh 
iect  to  all  rules  of  law  concerning  contracts  in  general ;  ex 
eept  that  a  consideration  is  not  necessary  to  its  vaudity. 

ARTICLE  II. 

WHAT  MAT  BB  TBAN8FBBBBD. 

BmmoiK  1044.  What  may  be  transferred. 
1046.  Possibility. 

1046.  Right  of  re^ntiT  can  be  transferred. 

1047.  Owner  ousted  of  possession  may 
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S  1044.  IVopeitj  of  an^  kind  nnj  be  truisfeiTed,  ezoep4 
■0  otherwise  prorided  by  this  article. 

§  1045.  A  mere  poesibility,  not  oonpled  irith  an  intereeti 
caDDot  be  transferred. 

S  1046.  A  right  of  reentiy,  or  of  repossession  for  breach 
of  condition  subsequent^  can  be  transferred. 

§  1047.  An^  person  daiming  title  to  real  property  in  the 
adverse  possession  of  another  majr  tnutsfer  it  with  the  same 
effect  as  if  in  actual  possession. 

56Cal.l2B. 

ARTICLE  m. 

MODS  or  TlLOrSTBS. 

BscnoH  1062.  When  onl. 
1068.  Grant,  what. 
1064.  DeliToy  neceanoy. 
1066.  Bate. 

1066.  BeliTeiy  to  grantee  is  neeenaiilj  absolnte. 

1067.  DeliTeiy  in  escrow. 

1068.  Surrendering  or  cancelling  grant  doea  not  xeeonTey 
1060.  Constructiye  deliyeiy. 

1060.  Gratuitous  grants  take  effect  immediatelj ;  ezceptSoni.  (Be> 
pealed.) 

$  1052.  A  transfer  maj  be  made  without  writing,  in 
every  case  in  which  a  ¥rriting  is  not  expressly  required  by 
itatute. 

§  1058.  A  transfer  in  writing  is  called  a  ^ant,  or  conyey- 
ance,  or  bill  of  sale.  The  term  **  grant/'  m  this  and  th4 
next  two  articles,  includes  all  these  instruments,  unless  it  if 
specially  applied  to  real  property.     [In  effect  July  1, 1874.] 

§  1054.  A  grant  takes  effect,  so  as  to  Test  the  interest 
intended  to  be  transferred,  only  upon  its  delivery  by  the 
g^rantor. 

§  1066.  A  grant  duly  executed  is  presumed  to  hare  been 
deUiered  at  its  date. 

§  1056.  A  grant  cannot  be  delivered  to  the  grantee  condi 
lionally.    Delivery  to  him«  or  to  his  agent  as  snchi  is  nooea 
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■arily  absolate,  and  the  instrument  takes  effect  thereupon, 
discharged  of  any  condition  on  which  the  delireiy  was  made. 

§  1057.  A  grant  may  be  deposited  by  the  grantor  with  a 
third  person,  to  be  delivered  on  peiibrniance  of  a  condition, 
and,  on  delivery  by  the  depositary,  it  will  take  effect  While 
in  the  possession  of  the  third  person,  and  subject  to  condition, 
it  is  called  an  escrow. 

§  1058.  Redelivering  a  grant  of  ^al  property  to  the 
grantor,  or  cancelling  it,  does  not  operate  to  retransfer  the 
title. 

§  1059.  Though  a  grant  be  not  actually  delivered  into 
the  possession  of  the  grantee,  it  is  yet  to  be  deemed  construc- 
tively delivered  in  the  following  cases : 

1.  Where  the  instrument  is,  by  the  agreement  of  the  parties 
at  the  time  of  execution,  understood  to  be  delivered,  and  un- 
der such  circumstances  that  the  grantee  is  entitled  to  imme- 
diate delivery ;  or, 

2.  Where  it  is  delivered  to  a  stranger  for  the  benefit  of  the 
grantee,  and  his  assent  is  shown,  or  may  be  presumed. 

§  1060  of  said  Code  is  repealed.    [In  effect  July  1, 1874.] 


AKTICLE  IV. 

INTBBFBBTATION  OF  OBAITTB. 

1086.  Orants,  how  interpreted. 

1067.  Limitations,  how  controlled. 

1068.  Recitals,  when  resorted  to. 

1069.  Interpretation  against  grantor. 

1070.  Irreconcilable  provisions. 

1071.  Ueaning  of  "  heirs  "  and  "  Issue,"  in  certain  remalndeta. 

1072.  Words  of  inheritance  unnecessary. 

§  1066.  Grants  are  to  be  interpreted  in  like  manner  with 
to  I  tracts  in  general,  except  so  far  as  is  otherwise  provided  in 
Uiis  article. 

§  1067.  A  clear  and  distinct  limitation  in  a  grant  is  not 
\Ontrolled  by  other  words  less  clear  and  distinct. 

1 1068.  If  the  operatiTe  words  of  a  grant  are  donbtftil, 
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recourse  majr  be  had  to  its  recitals  to  assist  the  ooiutmc- 
tion. 

§  1069.  A  grant  b  to  be  interpreted  in  faror  of  the 
grantee,  except  that  a  reservation  in  any  grant,  and  cTerjr 
ffrant  by  a  public  officer  or  body,  as  sach,  to  a  private  party 
b  to  be  interpreted  in  feivor  of  the  grantor. 

§  1070.  If  several  parts  of  a  grant  are  absolntelj  irrecon 
dlable,  the  former  part  prevails. 

§  1071.  Where  a  future  interest  is  limited  by  a  grant  to 
take  effect  on  the  death  of  any  person  without  heirs,  or  heirs 
of  his  body,  or  without  issue,  or  in  equivalent  words,  such 
words  must  be  taken  to  mean  successors,  or  issue  living  at 
the  death  of  the  person  named  as  ancestor. 

§  1072.  Words  of  inheritance  or  succession  are  not  reg- 
oisite  to  transfer  a  fee  in  real  property. 


ARTICLE  V. 

EFFEOT  OP  TRAHiFSB. 

BlonoN  1088.  What  title  passei. 

1084.  Incidente. 

1085.  Orant  may  enure  to  benefit  of  Btranger. 

§  1088.  A  transfer  vests  in  the  transferee  all  the  actual 

title  to  the  thing  transferred  which  the  transferrer  then  has 
nnless  a  different  intention  is  expressed  or  is  necessarily  im- 
plied. 

§  1084.  The  transfer  of  a  thing  transfers  also  all  its  in- 
cidents, unless  expressly  excepted ;  but. the  transfer  of  an  in- 
cident to  a  thing  does  not  transfer  the  thing  itself. 

§  1085.  A  present  interest,  and  the  benefit  of  a  conditios 
or  covenant  respecting  propcity,  may  be  taken  by  any  natun^ 
person  under  a  grant,  although  not  named  a  party  thereto. 
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CHAPTER  n. 

TRANSFER  OP  REAL  PROPERTY. 

Artiolk  I.  Mode  of  Transteb,  §|  1091-1095. 
II.  £FF1CT  07  T&ANSPSB,  §§  1104-1116. 

ARTICLE  L 

MODE   OF  TBANSFEB. 

Bionoir  1091.  Beqidsites  for  transfer  of  certain  estates. 

1092.  Form  of  grant. 

1093.  Grant  by  married  women,  how  acknowledgrjd. 

1094.  Power  of  attorney  of  married  women,  how  acknowledged. 

1095.  Attorney  in  fact,  how  must  execute  for  principal. 

§  1091.  An  estate  in  real  property,  other  than  an  estate 
at  will  or  for  a  term  not  exceeding  one  year,  can  be  trans- 
ferred only  by  operation  of  law,  or  by  an  instrument  in 
writing,  subscribed  by  the  party  disposing  of  the  same,  or  by 
his  agent  thereunto  authorized  by  writing. 

Code  Civ.  Pro.  §§  1971-1974. 

§  1092.  A  grant  of  an  estate  in  real  property  may  be 
made  in  substance  as  follows : 

'*  I,  A  B,  grant  to  C  D  all  that  real  property  situated  in  (insert 
name  of  county)  County,  State  of  California,  bounded  (or  de- 
scribed) as  follows :  (here  insert  description,  or  if  the  land  sought 
to  be  conveyed  has  a  descriptive  name,  it  may  be  described  by  the 
name,  as,  for  instance,  *The  Norris  Ranch.') 

"  Witness  my  hand  this  (insert  day)  day  of  (insert  month), 
18—. 

"  A  B.»' 

See  Act  of  March  11, 1874,  Conveyancing  by  person  who  has  changed 
his  or  her  name,  Appendix,  p.  479. 

§  1098.  No  estate  in  the  real  property  of  a  married 
woman  passes  by  any  grant  purporting  to  be  executed  or 
acknowledged  by  her,  unless  tne  grant  or  instrument  is  ac- 
knowledged by  her  in  the  manner  prescribed  by  sections  1186 
und  1191. 

66Cal.56. 

§  1094.  A  power  of  attorney  of  a  married  woman,  anthor- 
%mg  the  execution  of  an  instnimenc  transferring  an  estate  in 
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her  separate  real  property,  has  no  validitj  for  that  purpose 
until  acknowledged  hy  her  in  the  manner  provided  in  sections 
1186  and  1191. 

§  1095.  When  an  attorney  in  fact  executes  an  instrument 
transferring  an  estate  in  real  property,  he  must  subscribe  the 
name  of  his  principal  to  it,  and  his  own  name  as  attorney  in 
fiict. 

ARTICLE  n. 

EFFECT  OF    TBAN8FER. 

SiOlloK  1104.  What  easements  pasB  with  property. 

1105.  When  fee  simple  title  is  presumed  to  pass.      . 

1106.  Subsequently  acquired  title  passes  by  openttion  of  law. 

1107.  Grant,  how  far  conclusive  on  purchasers. 

1108.  Gonyeyances  by  owner  for  life  or  for  years. 

1109.  Grant  made  on  condition  subsequent. 

1110.  Grant  on  condition  precedent. 

1111.  Grant  of  rents,  reyersions,  and  remainders. 

1112.  Boundary  by  highway,  what  passes. 
1118.  Implied  coTenants. 

1114.  What  the  term  "  incumbrances  "  embraces. 

1115.  Lineal  and  collateral  warranties  abolished. 

§  1104.-  A  transfer  of  real  property  passes  all  easements 
attached  thereto,  and  creates  in  favor  thereof  an  easement  to 
use  other  real  property  of  the  person  whose  estate  is  trans- 
ferred in  the  same  manner  and  to  the  same  extent  as  such 
property  was  obviously  and  permanently  used  by  the  person 
whose  estate  is  transferred,  for  the  benefit  thereof  at  the  tiine 
when  the  transfer  was  agreed  upon  or  completed. 

§  1105.  A  fee  simple  title  is  presumed  to  be  intended  to 
pass  by  a  grant  of  real  property,  unless  it  appears  from  the 
grant  that  a  lesser  estate  was  intended. 

§  1106.  Where  a  person  purports  by  proper  instrument  to 
grant  real  property  in  fee  simple,  and  subsequently  acquires 
any  title,  or  claim  of  title  thereto,  the  same  passes  by  opera- 
tion of  law  to  the  grantee,  or  his  successors. 

§  1107.  Every  grant  of  an  estate  in  real  property  is  con 
elusive  against  the  grantor,  also  against  every  one  snbstt 
quently  claiming  under  him,  except  a  purchaser  or  inciur 
trancer  who  in  good  faith  and  for  a  valuable  consideratiM 
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Requires  a  title  or  lien  by  an  instrument  that  is  first  duljr  re- 
corded. 

§  1108.  A  grant  made  by  the  owner  of  an  estate  for  life 
or  years,  purporting  to  transfer  a  greater  estate  than  he  could 
lawfully  transfer,  does  not  work  a  forfeiture  of  his  estate,  but 
passes  to  the  grantee  all  the  estate  which  the  grantor  could 
lawfully  transfer. 

§  1109.  Where  a  grant  is  made  upon  condition  subse- 
quent, and  is  subsequently  defeated  by  the  non-performance 
of  the  condition,  the  person  otherwise  entitled  to  hold  under 
the  grant  must  reconvcy  the  property  to  the  grantor  or  his 
Bucce&sors,  by  grant,  duly  acknowledged  for  record. 

66Cal.  428;  58  Cal.  421. 

§  1110.  An  instrument  purporting  to  be  a  grant  of  real 
property,  to  take  effect  upon  condition  precedent,  passes  the 
estate  upon  the  performance  of  the  condition.  [In  effect  July 
1,  1874.) 

68  CaL  423. 

§  1111.  Grants  of  rents  or  of  rerersions  or  of  remainders 
are  good  and  effectual  without  attornments  of  the  tenants; 
but  no  tenant  who,  before  notice  of  the  grant,  shall  have  paid 
rent  to  the  grantor,  must  suffer  any  damage  thereby. 

§  1112.  A  transfer  of  land,  bounded  by  a  highway,  passes 
the  title  of  the  person  whose  estate  is  transferred  to  the  soil  of 
the  highway  in  front  to  the  centre  thereof,  nnless  a  different 
intent  appears  from  the  grant.     [In  effect  July  1, 1874.] 

§  1118.  From  the  use  of  the  word  "grant**  in  any  con- 
veyance by  which  an  estate  of  inheritance  or  fee  simple  is  to 
be  passed*  the  following  covenants,  and  none  other,  on  the 
part  of  the  grantor  for  himself  and  his  heirs  to  the  grantee, 
nis  heirs,  and  assigns,  are  implied,  unless  restrained  by  ex- 
press  terms  contained  in  such  conveyance : 

1.  That  previous  to  the  time  of  tfie  execution  of  snch  cot  • 
veyance,  the  grantor  has  not  ccnveyed  the  same  estate,  or  anj 
right,  title,  or  interest  therein,  to  any  person  other  t:  an  the 
grantee ; 

2.  That  snch  estate  is  at  the  time  of  the  execution  of  such 
conveyance  free  from  incumbrances  done,  made,  or  sufiered 
hy  the  grantor,  or  any  person  claiming  under  him. 

Such  covenants  may  be  sued  upon  m  the  same  manner  as  if 
Miey  had  been  expressly  inserted  in  the  conveyance. 

66  Cal.  618. 
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§  1114.  The  term  "  iBcambraneee  **  indndes  taxes,  atoew 
ments,  and  all  liens  upon  real  propeity.  [In  effect  July  I, 
1874.] 

§  1115.  Lineal  and  collateral  warranties,  with  all  theix 
incidents,  are  abolished ;  but  the  heirs  and  devisees  of  every 
person  who  has  made  any  covenant  or  agreement  in  reference 
to  the  title  of,  in,  or  to  any  real  property,  are  answerable  upon 
inch  covenant  or  agreement  to  the  extent  of  the  land  de> 
Bcended  or  devised  to  them,  in  the  cases  and  io  the  manner 
prescribed  by  lav* 


CHAPTER  in. 
TRANSFER  OF  PERSONAIi  PROPBRTT. 

Amou  L  Mods  of  Transfxb,  $§1186-1186. 

n.  What  opkrates  as  ATRAifsria,  §$1140-11^. 
in.  Gifts,  §§  1146-1163. 

ARTICLE  I. 

MODS   OF  TSANSFBS. 

SicnoN  1186.  When  miut  be  in  writing. 
1186.  TranBfer  bj  sale,  Ac 

§  1185.  An  interest  in  a  ship,  or  in  an  existing  trust,  can 
be  transferred  only  by  operation  of  law,  or  by  a  written  in- 
strument, subscribed  by  the  person  making  the  transfer,  or  by 
nis  agent. 

§  1 136*  The  mode  of  transferring  other  personal  pro]>erty 
by  sale  is  regulated  by  the  title  on  that  sukject,  in  iMvisioii 
Third  of  this  Code. 

ARTICLE  II. 

WHAT  OPBRATBS  AS  A  TRANSFER. 

liCTiON  1140.  Tnuufer  of  title  under  sale. 

1141.  TraoBfer  ol  title  nnder  ezeoniofy  acveemeat  for  sal*. 

1142.  When  buyer  acquires  better  title  than  eeller  has. 

§  1 140*  The  title  to  personal  property,  sold  or  exchanged 
to  the  buyer  whenever  the  parties  agree  upon  a 
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fcransfer,  and  the  thing  itself  is  identified,  whether  it  is  sepa- 
rated from  other  things  or  not. 

§  1141.  Title  is  transferred  hy  an  executory  a<rreement 
for  the  sale  or  exchange  of  personal  property  only  when  the 
buyer  has  accepted  the  thing,  or  when  the  seller  l|as  completed 
it,  prepared  it  for  delivery,  and  offered  it  to  the  buyer,  with 
intent  to  transfer  the  title  thereto,  in  the  manner  prescribed 
by  the  chapter  upon  Offer  of  Performance. 

§  1142.  Where  the  possession  of  personal  property,  to- 
gether with  a  power  to  dispose  thereof,  is  transferred  oy  its 
o^vner  to  another  person,  an  exccnted  sale  by  the  latter,  while 
in  possession,  to  a  buyer  in  good  faith  and  in  the  ordinary 
course  of  business,  for  value,  transfers  to  such  buyer  the  title 
of  the  former  o\\'ner,  though  he  may  be  entitled  to  rescind, 
and  does  rescind,  the  transfer  made  by  him. 


ARTICLE  III. 

,  OIPTS. 

BlcnONll46.  Gifts  defined. 

1147.  Gift,  how  made. 

1148.  Gift  not  revocable. 

1148.  Gift  in  view  of  death,  what. 

1160.  When  gift  presumed  to  be  in  view  of  death. 

1151.  Revocation  of  gift  in  view  of  death. 

1162.  Effect  of  will  upon  gift. 

1163.  When  treated  as  legacy. 

§  1146.  A  gift  is  a  transfer  of  personal  property,  made 
voluntarily,  and  without  consideration. 
67  Cal.  226. 

§§  1147.  A  verbal  gift  is  not  valid,  unless  the  means  oi 
obtaining  possession  and  cc.itrol  of  the  thing  are  given,  nor, 
if  it  is  capable  of  delivery,  unless  there  is  an  actual  or  sym* 
bolical  delivery  of  the  tlnng  to  the  donee. 

§  1 148.  A  gift,  other  than  a  gift  in  view  of  death,  cannot 
be  revoked  by  the  giver. 

§  1149*  A  gift  in  view  of  death  is  one  Avhich  is  made  in 
eontcmnlation,  fear,  or  peril  of  death,  and  with  intent  thai  it 
ihall  take  effect  only  in  case  of  the  death  of  the  giver. 


n 
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§  1160.  A  gift  made  during  the  last  illDcss  of  the  giver, 
or  under  circumstances  which  would  naturally  impress  him 
with  an  expectation  of  speedy  death,  is  presumed  to  be  a  gift 
iu  view  of  death. 

§  1151.  A  gift  in  view  of  death  may  be  revoked  by  the 
giver  at  any  time,  and  is  revoked  by  his  recovery  from  the  ilU 
nessj  or  escape  from  the  peril,  under  the  presence  of  which  it 
was  made,  or  by  the  occurrence  of  any  event  which  would 
operate  as  a  revocation  of  a  will  made  at  the  same  time ;  but 
when  the  gift  has  been  delivered  to  the  donee,  the  rights  of  a 
bondJiJe  purchaser  from  the  donee  before  the  revocation,  shall 
not  be  affected  by  the  revocation.     [In  effect  July  1,  1874.] 

§  1152.  A  gift  in  view  of  death  is  not  affected  by  a  previ- 
ous will;  nor  by  a  subsequent  will,  unless  it  expresses  an  in- 
tention to  revoke  the  gift. 

§  1153.  A  gift  in  view  of  death  must  be  -treated  as  a  leg- 
acy, so  far  as  relates  only  to  the  creditors  of  the  giver. 


CHAPTER  IV. 

BBGOBDING  TRANSFERS. 

4&noLi  I.  What  mat  bb  becorded,  $§  115S-1165. 
II.  Mode  of  Recording,  §§  1169-1178. 

III.  Proof  and  Acknowledgments  op  Instruments,  §^  1180-120T 

IV.  Efpeot  of  Regordino  or  of  the  Want  thereof,  {§  1218-1217 

ARTICLE  I. 

WHAT   MAT  BB  BECORDED. 

Sectiok  1158.  l^liat  may  be  recorded. 

1169.  Judgments  may  be  recorded  without  acknowledgment 

1160.  Letters  patent  may  be  recorded  without  aeknowledgmMl 

1161.  Instruments  must  be  acknowledgedi  except,  &o 

1162.  Same. 

1168.  Instruments  executed  under  power  of  attorney  not  to  bf 

recorded  until  power  is  filed.    (Repealed.) 
1164.  Transfers  in  trust,  &o. 
U66.  Fees  of  recorder  to  be  Indoned. 
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f  1158.  Any  instrament  or  judgment  affecting  the  title 
to  or  possession  of  real  property  may  be  recorded  under  this 
chapter. 

§  1159.  Judgments  affecting  the  title  to  or  possession  of 
real  property,  authenticated  by  the  certificate  of  the  clerk  of 
tli0  court  in  which  such  judgments  were  rendered,  may  be 
recorded  without  acknowledgment  or  further  proof. 

Beeorder  most  file  judgments.    Polit  Code,  §  4288. 

§  1160.  Letters  patent  from  the  United  States  or  from 
the  State  of  California,  executed  and  authenticated  pursuant 
to  existing  law,  may  be  recorded  without  acknowledgment  or 
further  proof;  and  where  lettera  patent  hav^e  been  lost,  or  are 
beyond  the  control  of  any  party  derai^fuing  title  therefrom,  oi 
for  any  reason  they  rcuiain  unrecorded,  any  person  claiming 
title  thereunder  may  cause  a  transcript  of  the  copy  of  such  let- 
ters patent  kept  by  the  government  issuing  the  same,  duly 
certified  by  the  oflBcer  or  individual  having  lawful  custody  of 
such  copy,  to  be  recorded  in  lieu  of  the  original ;  and  such  re- 
corded copy  shall  have  prima  facie  the  same  force  and  effect  aa 
the  original,  for  title  or  for  evidence,  until  said  original  letters 
patent  be  recorded.''     [In  effect  May  31,  1878.] 

.  §  1161.  Before  an  instrument  can  be  recorded,  unless  it 
belongs  to  the  class  provided  for  in  either  sections  eleven  hun- 
dred and  fifty-nine,  eleven  hundred  and  sixty,  twelve  hundred 
and  two.  or  twelve  hnndred  and  three,  its  execution  must  be 
acknowledged  by  the  person  executing  it,  or  if  executed  by  a 
corporation,  by  its  president  or  secretary,  or  proved  by  a  sub- 
scribing witness,  or  as  provided  in  sections  eleven  hundred 
and  ninety-eight  and  eleven  hundred  and  ninety-nine,  and  the 
ncknowledgmcnt  or  proof  certified  in  the  manner  prescribed 
by  Aiticle  III.  of  this  chapter.     [In  effect  July  1,  1874.] 

§  1162.  An  instrument,  proved  and  certified  pursuant  to 
sections  1198  and  1199,  may  be  recorded  in  the  proper  office  if 
the  original  is  at  the  same  time  deposited  therein  to  remain 
for  pablic  inspection,  but  not  otherwise. 

§  1168  of  said  Code  is  repealed.  [In  effect  July  1, 
1874.] 

%  1164.  TranpFers  of  property  m  trust  for  the  benefit  of 
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creditors,  and  transfers  or  liens  on  property  by  way  of  mort 
gage,  are  required  to  be  recorded  in  the  cases  specified  in  the 
Titles  on  the  special  relation  of  Debtor  and  Creditor,  and  thi 
Chapter  on  Mortgages  respectiv^y. 

§  1166.  The  recorder  must  in  all  cases  indorse  the  amoonl 
8f  his  fee  for  recordation  on  the  instrument  recorded.  [Ap- 
proved March  11,1 874.    Sixly  days.] 

FioUiOodo  f  428S 

ABTICLK  n. 

MODS  OF  SECOBDINO. 

flicn:i«  1169.  In  what  office. 

1170.  Invtrument,  when  deemed  reoocded. 

1171.  Books  of  record. 

1172.  Duties  of  recorder. 
1178.  Transfer  of  vessels. 

§  1169.  Instruments  entitled  to  be  recorded  mast  be  re- 
corded by  the  county  recorder  of  the  county  in  which  the  real 
property  affected  thereby  is  situated. 

§  1 1 70.  An  instrument  is  deemed  to  be  recorded,  when, 
being  duly  acknowledged  or  proved,  and  certified,  it  is  depos- 
ited in  the  recorder's  office  with  the  proper  officer  for  lecozd. 
[In  effect  July  1,  1874]. 

67  Cal.  401. 

§  1171.  Grants,  absolute  in  terms,  are  to  be  recorded  in 
one  set  of  books,  and  mortgages  in  another. 

§  1172.  The  duties  of  county  recorders,  in  respect  to  re* 
cording  instruments,  are  prescribed  by  the  Political  Code. 
Polit.  Code,  $  4286. 

§  1173.  The  mode  of  recording  transfers  of  ships  regis- 
tered under  the  Uws  of  the  United  States  is  regulated  by  actt 
of  Congress. 

ARTICLE  III. 

PROOF  AND  ACKNOWLBDOHBNT    OF  INSTBUMSVTt. 

HMfioir  1180.  By  whom  acknowledgments  may  be  taken  in  tliis  BteAi 
11^.  Same. 
1182.  By  whom  taken  without  the  Stata. 
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IwmoidldB.  By  whom  taken  Tvithout  the  United  States. 
1184.  Deputy  can  take  acknowledgment. 
1185-  Requisites  for  acknowledgments. 

1186.  Acknowledgment  by  matned  women. 

1187.  Same. 

1188.  Officer  must  indorse  certificate. 

1189.  General  form  of  certificate. 

1190.  Form  of  acknowledgment  by  corporation. 

1191.  Form  of  certificate  of  acknowledgment  by  raiurried  wmmb 
1198.  Form  of  certificate  of  acknowledgment  by  attozmu  li 

fact. 

1193.  Oflloers  must  affix  their  signatures. 

1194.  Certificate  of  authority  of  ju&tices  in  certain  eMW 

1195.  Proof  of  execution,  how  made. 

1196.  Witness  must  be  personally  known  to  oflloer. 

1197.  Witness  must  proTe,  what. 

1198.  Handwriting  may  be  proyed,  when. 

1199.  Evidence  must  prove,  what. 

1200.  Certificate  of  proof. 

1201.  Officers  authorized  to  do  certain  tilings. 

1202.  When  instrument  is  improperly  certified,  party  may  ba?« 

action  to  correct  error. 

120SL  In  certain  cases  parties  interested  may  obtain  Jadgment  ol 
proof  of  an  instrument. 

1204.  Effect  of  Judgment  in  such  action. 

1206.  Conveyances  heretofore  made  to  be  governed  by  then  ex- 
isting laws. 

1206.  Becording,  and  as  evidence,  to  be  goTemed  by  then  exist- 

ing laws. 

1207.  Certified  copies  as  evidence.    Records,  wliat  notice  deemed 

from. 

§  1180.  The  proof  or  acknowledgment  of  an  instrument 
may  be  made  at  any  place  witliin  this  State  before  a  justice  or 
rleik  of  the  Supreme  Court  or  a  judge  of  the  Superior  Court. 
[In  effect  April  3,  1880.] 

§  1181.  The  proof  or  acknowledgment  of  an  instrument 
may  be  made  in  this  State  within  the  city,  city  and  county, 
county  or  district  for  which  the  officer  was  elected  or  ap- 
pointed, before  either : 

1.  A  clerk  of  a  court  of  record ;  or, 

2.  A  county  recorder ;  or, 

3.  A  notary  public ;  or, 

4.  A  justice  of  the  peace. 
[la  effect  April  3, 1880.] 

{  1182.  The  proof  or  acknowledgment  of  an  instrnmenl 
nay  be  made  without  this  State,  but  within  the  United  Stately 
%nd  within  the  jurisdiction  of  the  officer,  before  either : 

1.  A  justice,  judge,  or  clerk  of  any  coiurt  of  record  of  the 
United  States;  or, 
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2.  A  justice,  judge,  or  clerk  of  an/  court  of  record  of  any 
State ;  or, 

3.  A  commissioner  appointed  hy  the  governor  of  this  State 
for  that  purpose ;  or, 

4.  A  notary  public ;  or, 

5.  Any  other  officer  of  the  State  where  the  acknowledgment 
is  made  authorized  bj  its  laws  to  take  such  proof  or  acknowl- 
edgment. 

§  1183.  The  proof  or  acknowledgment  of  an  instrament 
may  be  made  without  the  United  States,  before  either  : 

1.  A  minister,  commissioner,  or  charge  d'affaires  of  the 
(Jnited  States,  resident  and  accredited  in  the  country  where 
the  proof  or  acknowledgment  is  made ;  or, 

2.  A  consul,  vice  consul,  or  consular  agent  of  the  United 
States,  resident  in  the  country  where  the  proof  or  acknowl- 
edgment is  made ;  or, 

3.  A  judge  of  a  court  of  record  of  the  country  where  the 
proof  or  acknowledgment  is  made ;  or, 

4.  Commissioners  appointed  for  such  purposes  by  the  gov- 
ernor of  the  State,  ])ursuant  to  special  statutes ;  or, 

5.  A  notary  public.     [In  efiect  July  1, 1874.] 

§  1184.  When  any  of  the  officers  mentioned  in  the  four 
preceding  sections  are  authorized  by  law  to  appoint  a  deputy, 
the  acknowledgment  or  proof  may  be  taken  by  such  deputy, 
in  the  name  of  his  principal. 

§  1185.  The  acknowledgment  of  an  instrument  must  not 
be  taken,  unless  the  officer  taking  it  knows,  or  has  satisfactory 
evidence,  on  the  oath  or  affirmation  of  a  credible  witness,  that 
the  person  making  such  acknowled<:ment  is  the  individual  who 
id  de.<cribed  in  and  who  executed  the  instrument ;  or,  if  exe- 
cuted by  a  corporation,  that  the  person  making  such  acknowl- 
edgment is  the  president  or  secretary  of  such  corporation. 

§  1186.  The  acknowledgment  of  a  man*ied  woman  to  an 
instrument  purporting  to  be  executed  by  her,  must  not  be 
taken,  unless  she  is  made  acquainted  by  the  officer  with  the 
contents  of  the  instrument  on  an  examination  without  the 
hearing  of  her  husband ;  nor  certified,  unless  she  thereupon 
Bcknowledges  to  the  officer  that  she  executed  the  instrument^ 
Uid  that  she  does  not  wish  to  retract  such  execution. 

o6  Cal.  66 ;  58  Cal.  8. 

§  1187.  A  conveyance  by  a  married  woman  has  the  samt 
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effect  as  if  sbe  were  unmarried,  and  may  be  acknowledged  in 
the  same  manner,  except  as  mentioned  in  the  last  section ; 
but  such  conveyau^  has  no  validity  until  so  acknowledged. 

66  Cal.  68. 

§  1188.  An  officer  taking  the  acknowled^i^ment  of  an  in- 
Btmment  must  indorse  thereon,  or  attach  thereto,  a  certificate 
iubstantially  in  the  forms  hereinafter  prescribed,  iln  eISM 
July  1, 1874.] 

Ood«  CtT.'  Ftoeednr*.  §  1963. 

§  1189*  The  certificate  of  acknowledgment,  unless  it  is 
otherwise  iathis  article  provided,  must  bo  substantially  in  the 
following  form : 

Statu  op ,  I  __ 

Bo. 


County  of 


..1 


On  this  — :—  day  of ,  in  the  year ,  before  me  Piere 

insert  the  name  and  quality  of  the  ofiicer],  personally  appeared 

,  known  to  me  [or  proved  to  me  on  the  oath  of ]  to  be 

the  person  whose  name  is  subscribed  to  the  within  instrument, 
and  acknowledged  to  me  that  he  [or  they]  executed  the  same. 

§  1190.  The  certificate  of  acknowledgment  of  an  instru- 
ment executed  by  a  corporation  must  be  substantially  in  the 
following  form : 

State  op ,  )  „, 

County  of .   J**' 

On  this day  of ,  in  the  year ,  before  me  [here 

insert  the  name  and  quality  of  the  ofiicer],  personally  appeared 

— ,  known  to  me  [or  proved  to  me  on  the  oath  of \  to  be 

the  president  [or  the  secretary]  of  the  corporation  that  exe- 
cuted the  within  instrument,  and  acknowledged  to  me  that 
Luch  corporation  executed  the  same. 

§  1191.  The  certificate  of  acknowledgment  by  a  married 
woman  must  be  substantially  in  the  following  form : 

State  op ,  ) 

County  of .   f®*' 

On  this day  of ,  in  the  year ,  before  me  [here 

Visert  the  name  and  quality  of  the  ofiicer],  personally  appeared 

— ,  known  to  me  [or  proved  to  me  on  the  oath  of ]  to  be 

^he  person  whose  name  is  subscribed  to  the  within  instrument, 
described  as  a  married  woman ;  and  upon  an  examination 
Rrithout  the  hearing  of  her  husband  I  made  her  acquainted 
with  the  contents  of  the  instrument,  and  thereupon  she  ac 
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knowledged  to  me  that  she  executed  the  same,  and  that  she 
does  not  wish  to  retract  such  execution. 

65Cal.56.  •        . 

§  1192.  The  certificate  of  acknowledgment  by  an  attor- 
Dcy  in  fact  must  be  substantially  in  the  following  form : 

State  or  .  I  ^^ 


County  of 


f 


On  this day  of ,  in  the  year ,  before  me  [h 

Inieit  the  name  and  onalityof  the  officer]  yperymaUy  appeared 

,  known  to  me  [or  proved  to  me  on  the  oath  of  — ]  to 

be  the  person  whose  name  is  subscribed  to  the  within  instru- 
ment as  the  attorney  in  fact  of ,  and  acknowledged  to  me 

that  he  subscribed  tne  name  of thereto  as  principal,  and 

his  own  name  as  attorney  in  fact. 

§  1193.  Officers  taking  and  certifying  acknowledgments 
or  proof  of  instruments  for  record,  must  authenticate  their 
certificates  by  affixing  thereto  their  signatures,  followed  by 
the  names  of  their  offices ;  also,  their  seals  of  office,  if  by  the 
laws  of  the  State  or  country  where  the  acknowledgment  or 
proof  is  taken,  or  by  authority  of  which  they  are  acting,  they 
iure  required  to  have  official  seals. 

§  1194.  The  certificate  of  proof  or  acknowledgment,  if 
made  before  a  justice  of  the  peax^e,  when  used  in  any  county 
other  than  that  in  which  he  resides,  must  be  accompanied  by 
a  certificate  under  the  hand  and  seal  of  the  clerk  of  the  county 
in  which  the  justice  resides,  setting  forth  that  such  justice,  sit 
the  time  of  taking  such  proof  or  acknowledg;ment,  was  author- 
ized to  take  the  same,  and  that  the  clerk  is  acquainted  with 
bis  handwriting,  and  believes  that  the  signature  to  the  origi- 
nal certificate  is  genuine. 

§  1195*  Proof  of  the  execution  of  an  instrument,  when 
uot  acknowledged,  may  be  made  either  : 

1.  By  the  party  executing  it,  or  either  of  them ;  or, 

2.  By  a  subscribing  witness ;  or, 

3.  By  other  witnesses,  in  cashes  mentioned  in  section  1198. 

§  1196.  If  by  a  subscribing  witness,  such  witness  must  be 
pe  w)nally  known  to  the  officer  taking  the  proof  to  be  the  per 
ion  whose  name  is  subscribed  to  the  instrument  as  a  witnesa 
or  must  be  proved  to  be  such  by  the  oath  of  a  credibkr  wil 

oesa. 
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§  1197.  The  subscribing  witness  must  prove  that  the  per- 
son whose  name  is  subscribed  to  the  instrument  as  a  party  u 
the  person  described  in  it,  and  that  such  person  execated  it, 
and  that  the  witness  subscribed  his.  name   nereto  as  a  witness. 

§  1198.  The  execution  of  an  instrument  maybe  estab- 
tished  by  proof  of  the  handwriting  of  the  party  and  of  a  sub< 
scribing  witness,  if  there  is  one,  in  the  following  cases  : 

1.  When  the  parties  and  all  the  subscribing  witnesses  are 
dead;  or, 

2.  When  the  parties  and  all  the  subscribing  witnesses  are 
non-residents  of  the  State ;  or, 

3.  When  the  place  of  their  residence  is  unknown  to  the' 
party  desiring  the  proof,  and  cannot  be  ascertained  by  the  ex- 
ercise of  due  diligence  ;  or, 

4.  When  the  subscribing  witness  conceals  himself,  or  can- 
not be  found  by  the  officer  by  the  exercise  of  due  diligence  in 
attempting  to  serve  the  subpoena  or  attachment ;  or, 

5.  In  case  of  the  continued  failure  or  refusal  of  the  witness 
to  testify,  for  the  space  of  one  hour,  after  his  appearance. 

§  1199.  The  evidence  taken  under  the  preceding  section 
must  satisfactorily  prove  to  the  officer  the  following  facts : 

1.  The  existence  of  one  or  more  of  the  conditions  mentioned 
therein;  and, 

2.  'I'hat  the  witness  testifying  knew  the  person  whose  name 
purports  to  be  subscribed  to  the  instrument  as  a  party,  and  is 
well  acquainted  with  his  signature,  and  that  it  is  genuine; 
and, 

3.  That  the  witness  testifying  personally  knew  the  person 
who  subscribed  the  instrument  as  a  witness,  and  is  well  ac* 
quainted  with  his  signature,  and  that  it  is  genuine ;  and, 

4.  The  place  of  residence  of  the  witness.     [In  effect  July  1, 
874.] 

§  1 200.  An  officer  taking  proof  of  the  execution  of  any 
in.trument  must,  in  his  certificate  indorsed  thereon  or  attached 
thereto,  set  forth  all  the  matters  required  by  law  to  be  done  or 
known  by  him,  or  proved  before  him  on  the  proceeding,  to- 
gether with  the  names  of  all  the  witnesses  examined  before 
lim,  their  places  of  residence  respectively,  and  the  substance 
of  their  testimony. 

§  1201.  Officers  authorized  to  take  the  pioof  of  instru- 
ficnts  are  authorized  in  such  proceedings : 
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1.  To  administer  oaths  or  affirmations,  as  prescribed  in 
don  2093,  Code  of  Civil  Procedure  ; 

2.  To  employ  and  swear  interpreters  • 

3.  To  issue  subpoena,  as  prescribed  in  section  1986,  Code 
of  Civil  Procedure ; 

4.  To  punish  for  contempt,  as  prescrilied  in  sections  1991, 
1993,  1994.  Code  of  CivU  Procedure. 

The  civil  damages  and  forfeiture  to  theparty  aggrieved  are 
prescribed  in  section  1992,  Code  of  Civil  Procedure. 

§  1202.  When  the  acknowledgment  or  proof  of  the  exe- 
cution of  an  instrument  is  properly  made,  but  defectively  cer- 
tified, any  party  interested  may  have  an  action  in  the  District 
Court  to  obtain  a  judgment  correcting  the  certificate. 

53  Gal.  485. 

§  1203.  Any  person  interested  under  an  instrument  en- 
titled to  be  proved  for  record  may  institute  an  action  in  ths 
District  Coui-t  against  the  proper  parties  to  obtain  a  judgment 
proving  such  instrument. 

53  Cal.  485. 

§  1204.  A  certified  copy  of  the  judgment  in  a  proceeding 
instituted  under  cither  of  the  two  preceding  sections,  showing 
the  proof  of  the  instrument,  and  attached  thereto,  entitles 
such  instrument  to  record,  with  like  effect  as  if  acknowl- 
edged. 

§  1206.  The  legality  of  the  execution,  acknowledgment, 
proof,  form,  or  i-ecord  of  any  conveyance  or  other  instrument 
made  before  this  Code  goes  into  effect,  executed,  acknowl- 
edged, proved,  or  recorded  is  not  affected  by  anything  con- 
tained in  this  chapter,  but  depends  for  its  validity  and  legality 
upon  the  laws  in  force  when  the  act  was  perfoiined. 

53  Cal.  486. 

§  1206.  All  conveyances  of  real  property  made  before 
this  Code  goes  into  effect,  and  acknowledged  or  proved  ac- 
cording)^ to  the  laws  in  force  at  the  time  of  such  making  and 
acknowledgment  or  proof,  have  the  same  force  as  evidence, 
and  may  l^  recorded,  in  the  same  manner  and  with  the  like 
effect,  as  conveyances  executed  and  acknowledged  in  pursu- 
ance of  this  chapter. 

§  1207.  Any  instrument  affecting  real  property,  whick 
was,  previous  to  the  thirtieth  day  of  January,  one  thousand 
light  hundred  and  seventy-three,  copied  into  the  proper  book 
tf  record,  kept  in  the  office  of  any  county  recorder,  shall  be 
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deemed  to  impart,  after  that  date,  notice  of  its  contents  to 
subseqaeut  purchasers  and  incumbrancers,  notwithstanding 
pny  defect,  omission,  or  informality  in  the  execution  of  the 
instrument,  or  in  the  ceitificate  of  acknowledgment  thereoC 
or  the  absence  of  any  such  certificate ;  but  nothing  herein 
shall  be  deemed  to  affect  the  rights  of  purchasers  or  incum- 
brancers previous  to  that  date.  Duly  certified  copies  of  the 
record  of  any  such  instrument  may  be  read  in  evidence,  with 
like  efiect  as  copies  of  an  instmment  duly  acknowledged  and 
recorded,  provided  it  be  first  shown  that  the  original  insiru- 
ment  was  genuine.    [In  effect  July  1,  1874.] 


ARTICLE  IV. 

EFFECT   OF  RECORDING,  OR  THE  WANT  THEREOF. 

BlOTiON  1218.  Record,  where  and  to  whom  notice. 

1214.  Conveyances  to  be  recorded,  or  are  void,  &c. 

1215.  Conveyance  defined. 

1216.  Powers  of  attorney,  how  revoked. 

1217.  Unrecorded  instrument  valid  between  the  parties. 

§  1213.  Every  conveyance  of  real  property,  acknowledged 
or  proved,  and  certified  and  recorded  as  prescribed  by  law, 
from  the  time  it  is  filed  with  the  recorder  for  record,  is  con- 
itructive  notice  of  the  contents  thereof  to  subsequent  pur- 
chaser and  mortgagees. 

46Cal.  606;  67  Cal.  S99. 

§  1214.  Every  conveyance  of  real  property  other  than  a 
lease  for  a  term  not  exceeding  one  year,  is  void  as  against  any 
subsequent  purchaser  or  mortgagee  of  the  same  property,  oi 
any  part  thereof,  in  good  faith  and  for  a  valuable  considera- 
tion, whose  conveyance  is  first  duly  recorded. 
44  Cal.  606 ;  68  Cal.  619. 

§  1215.  The  term  *'  conveyance,''  as  used  in  sections  1213 
and  1214,  embraces  every  instrument  in  writing  bv  which  any 
estate  or  interest  in  real  property  is  created,  aliened,  mort- 
^ged,  or  encumbered,  or  by  which  the  title  to  any  real  prop- 
vrty  may  be  affected,  except  wills. 

46  Cal.  607. 

§  1216.  No  instrument  containing  a  power  to  convey  oi 
execute  instruments  aiiecting  roal  property,  which  has  been 
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recorded,  is  revoked  hv  any  act  of  the  party  by  whom  it  wai 
executed,  unless  the  instrument  containing  such  revocation  is 
also  acknowledged  or  proved,  certified  and  recorded,  in  the 
same  office  in  which  the  instrument  containing  the  power  was 
recorded. 

§  1217.  An  unrecorded  instrument  fs  valid  as  betwetn  ih* 
parties  thereto  and  those  who  have  notice  thereof. 


CHAPTER  V. 
UNLAWFUL  TRANSFERS. 

BlonOH  1227.  Certain  instruments  void  against  purchasers,  &e. 

1228.  Not  void  against  purchaser  having  notice,  unless  fntud  ll 

mutual. 

1229.  Power  to  revoke^  when  deemed  executed. 

1230.  Same. 

1231.  Other  provisions. 

§  1227.  Every  instrument,  other  than  a  will,  aflecting  an 
estate  in  real  property,  including  every  charge  upon  real  prop- 
erty, or  upon  Its  rents  or  profits,  made  with  intent  to  defraud 
prior  or  subsequent  purchasers  thereof,  or  incumbrancers 
thereon,  is  void  as  against  every  purchaser  or  incumbrancer, 
for  value,  of  the  same  property,  or  the  rents  or  profits 
thereof. 

§  1228.  No  instrument  is  to  be  avoided  under  the  last 
section,  in  favor  of  a  subsequent  purchaser  or  incumbrancer 
having  notice  thereof  at  the  time  his  purchase  was  made,  or 
his  lien  acquired,  unless  fhe  person  in  whose  favor  the  instru- 
ment was  made  was  privy  to  the  fraud  intended. 

§  1229.  Where  a  power  to  revoke  or  modify  an  instm- 
jnent  affecting  the  title  to,  or  the  enjoyment  of,  an  estate  in 
real  property,  is  reserved  to  the  grantor,  or  given  to  any  other 
person,  a  subsequent  grant  of,  or  charge  upon,  the  estate,  by 
ihe  person  having  the  power  of  revocation,  in  favor  of  a  pur- 
chaser or  incumbrancer  for  value,  operates  as  a  revocation  of 
vhe  original  instrument,  to  the  extent  of  the  power,  in  favor  c/ 
mch  purchaser  or  incumbrancer. 
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§  1230.  Where  a  person  havio^  a  power  of  revocation, 
nrithin  the  provisions  or  the  last  section,  is  not  entitled  to  exe- 
sate  it  until  after  the  time  at  which  he  makes  such  a  grant  or 
eharge  as  is  described  innhat  section,  the  power  is  deemed  to 
be  executed  as  soon  as  he  is  entitled  to  execute  it. 

§  1231*  Other  provisions  concemine  unlawful  translen 
are  contained  in  Part  II.,  Division  Fourth,  of  this  Code,  con* 
ceming  the  Special  Relations  of  Debtor  and  Creditor. 


TITLE  V. 
HOMESTEADS. 


I.  GEinsRAL  Provisions,  §§  1237-1261. 
n.  Homestead  of  the  Head  of  a  Family,  §§  ISdS- 

1265. 
III.  Homestead  of  other  Persons,  §§  1266-1269. 


CHAPTER  I. 

GENERAL  PROVISIONS. 

1387.  Homef  teftd,  of  what  it  consistB 
128S.  From  what  It  may  be  carred. 
1289.  Vroni  what  not. 

1240.  Bxempt  from  forced  sale 

1241.  Subject  to,  when. 

1242.  How  coQTejed  or  incumbered 
1248.  How  abandoned. 

1244.  Same. 

1246.  Proceedings  on  execution  against  bomestMl 

1246.  Same. 

1247.  Same. 

1248.  Same. 

1249.  Same. 

1260.  Same. 

1261.  Samv. 

1262.  Same. 
1258.  Same. 
1264.  Same. 

1266.  Same. 
Ig6.  Same. 

1267.  After  sale,  money  equal  to  homestead  eiMiptlofe  pn> 

teeted. 
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§  1252.  Within  fifteen  days  after  their  appointment  they 
must  make  to  the  judge  a  report  in  writing,  which  report 
must  show  the  appraised  value  and  their  determination  up^io 
the  matter  of  a  division  of  the  land  claimed. 

§  1253.  If,  from  the  report,  it  appears  to  the  indge  that  the 
land  claimed  can  be  dividecl  without  material  injury/he  must, 
by  an  order,  direct  the  appraisers  to  set  off  to  the  claimant  so 
much  of  the  land,  including  the  residence,  as  will  amount  in 
value  to  the  homestead  exemption,  and  the  execution  may  be 
enforced  aq:ainst  the  remainder  of  the  land. 

62  Cal.  680. 

§  1 254.  If,  from  the  report,  it  appears  to  the  judge  that  the 
h&nd  claimed  exceeds  in  value  the  amount  of  the  homestead 
exemption,  and  that  it  cannot  be  divided,  he  must  make  an 
ordier  directing  its  sale  under  the  execution. 

f  1255.  At  such  sale  no  bid  must  be  received,  unless  it  ex- 
ceeds the  amount  of  the  homestead  exemption. 

§  1256.  If  the  sale  is  made,  the  proceeds  thereof,  to  the 
amount  of  the  homestead  exemption,  must  be  paid  to  the 
claimant,  and  the  balance  applied  to  the  satisfaction  of  the 
execution. 

§  1257.  The  money  paid  to  the  claimant  is  entitled,  for  the 
period  of  six  months  thereafter,  to  the  same  protection  against 
legal  process  and  the  voluntary  disposition  of  the  husband, 
irhich  the  law  gives  to  the  homestead.  [In  effect  July  1, 
.874.] 

§  1258.  The  court  must  fix  the  compensation  of  the  ap- 
praisers, not  to  exceed  five  dollara  per  day  each  for  the  time 
actually  engaged. 

§  1259.  The  execution  creditor  must  pay  the  costs  of  theM 
proceedings  in  the  first  instance;  but  in  the  cases  provided  foi 
m  sections  1253  and  1254  the  amount  so  paid  must  be  added 
as  costs  on  execution,  and  collected  accordingly. 

§  1260.  Homesteads  may  be  selected  and  claimed : 

1.  Of  not  exceeding  five  thousand  dollars  in  value  by  any 
bead  of  a  family ; 

2.  Of  not  exceeding  one  thouBand  dollars  in  valne  by  aaf 
fiber  person. 
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§  1261.  The  phrase  *'  head  of  a  family,"  as  used  in  this  titlfi^ 
mcludes  within  its  meaning: 

1.  The  husband,  when  the  claimant  is  a  married  person ; 

2.  Every  person  who  has  residing  on  the  premises  with  him 
or  her  and  under  his  or  her  care  and  maintenance,  either : 

(1.)  His  or  her  minor  child,  or  the  minor  child  of  his  or  her 
deceased  wile  or  husband  ; 

(2)  A  minor  brother  or  sister,  or  the  minor  child  of  a  de- 
ceased brother  or  sister ; 

(3.)  A  father,  motiier,  grandfather,  or  j»randmoth<T ; 

(4.)  The  fatther,  mother,  grandfather,  or  grandmother  of  a 
deceased  hu>buud  or  wife ; 

(5.)  An  nnmarritd  sister,  or  any  other  of  the  relatives  men- 
tioned in  this  section  who  have  attained  the  age  of  majoritVi 
and  are  unable  to  take  care  of  or  support  themselves.  [In 
effect  July  1,  1874.] 

Property  exempt  from  execution  to  be  set  apart  for  family.    Code  CiT 
Ptoe.|$146&-U70. 


CHAPTER  11. 

HOMESTEAD  OF  THE  HEAD  OF  A  FAMILY. 

Sjbction  1262.  Mode  of  selection. 

1263.  Declarati«n  of  homestead. 

1264.  Declaration  must  be  recorded. 

1265.  Tenure  by  which  homestead  is  held. 

§  1262.  In  order  to  select  a  homestead,  the  husband  en 
Dther  head  of  a  family,  or  in  case  the  husband  has  not  made 
such  selection,  the  wife  must  execute  and  acknowledge,  in  the 
same  manner  as  a  grant  of  real  property  is  acknowledged,  a 
declaration  of  homestead,  aud  iile  the  same  for  record.  [In 
effect  July  1,  1874.] 

§  1263.  The  declaration  of  homestead  must  contain  : 

1.  A  statement,  showing  that  the  person  making  it  is  the 
Dead  of  a  family  ;  or,  when  the  declaration  is  made  by  the 
wife,  showing  that  her  husband  has  not  niade  such  declara* 
tion,  and  that  she  therefore  makes  the  declaration  for  their 
)oint  benefit ; 

2.  A  statement  that  the  person  making  it  is  residing  on  thfl 
premises,  and  claims  them  as  a  homestead ; 

8.  A  description  of  the  premises ; 

4.  An  estimate  of  their  actual  cash  yalue.    [In  eflfect  Ja\| 
1, 1874.] 
62  Gal  685;  64Cai  620;  66  Oal  186. 
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§  1264.  The  declaration  must  be  recorded  in  the  ofSoe  oi 
ihe  recorder  of  the  coanty  in  which  the  land  is  situated. 
Polit.  Code,  §  4235. 

§  1266.  From  and  after  the  time  the  declaration  is  filed  fox 
record,  the  premises  therein  described  constitute  a  homestead. 
If  the  selection  was  made  by  a  married  person  from  the  com* 
munity  property,  the  land,  on  the  death  of  either  of  the 
■ponses,  vests  in  the  survivor,  subject  to  no  other  liability  than 
inch  as  exists  or  has  been  created  under  the  provisions  of  this 
title;  in  other  cases,  upon  the  death  of  the  person  whose 
property  was  selected  as  a  homestead,  it  shall  go  to  his  heirs 
or  devisees,  subject  to  the  power  of  the  Superior  Court  to  as- 
sign the  same  for  a  limited  period  to  the  family  of  the  dece- 
dent; but  in  no  case  shall  it  be  held  liable  for  the  debts  of  the 
owner,  except  as  provided  in  this  title.  [In  effect  April  5, 
1880.] 

Code  Civ.  Proc.  §§  1470, 1474. 

Homestead  set  apart  by  Probate  Court     Code  Civ.  Proo.  §§  1474-1478 

fiO  Ca)  648  ',  62  Cal.  297 ;  54  Cal.  601. 


CHAPTER  III. 
HOMESTEAD   OF  OTHER  PERSONS. 

BlonoH  1266.  Mode  of  selection. 

1267.  Declaration  of  homestead. 

1268.  Declaration  must  be  recorded. 

1269.  Effect  of  filing  for  record  the  declaration  of  homestesd. 

§  1266.  Any  person  other  than  the  head  of  a  family,  in  the 
•election  of  a  homestead,  must  execute  and  acknowledge,  in 
the  same  manner  as  a  ^rant  of  real  property  is  acknowledged, 
a  **  Declaration  of  Homestead." 

§  1267.  The  declaration  must  contain  everything  required 
ty  the  second,  third,  and  fourth  subdivisions  of  section  1263. 

§  1268.  The  declaration  must  be  recorded  in  the  office  oi 
the  county  recorder  of  the  county  in  which  the  land  i§  wtb 
mated. 

FbUt.  Code, }  4286 
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§  1269.  From  and  af^r  the  time  the  declaratioQ  is  filed 
for  record,  the  land  described  therein  is  a  homestead. 


TITLE  VI. 
WILLS. 


CHAPTBB  1.  EXEGUnON  AND  REVOCATION  OF  WiLLS,  §§  1970- 

1313. 
II.  Intkbpretation  of  Wills,  §§  1317-1351. 
III.  General   Provisions   relatino   to    Wills,    ff 
1357-1377. 


CHAPTER  I. 
EXECUTION  AND  REVOCATION  OP 

PsonOH  1270.  Who  may  make  a  will. 

1271.  Monomaniac  incompetent.    (Repealed.) 

1272.  Will,  or  part  thereof,  procured  by  fraud 

1273.  Sepuate  property  of  married  women. 

1274.  What  may  pass  by  will. 
1276.  Who  may  take  by  will. 

1276.  Written  will,  how  to  be  executed. 

1277.  Definition  of  an  oI(«raphiG  will. 

1278.  Witness  to  add  reeidenoe. 

1279.  Mutual  will. 

1280.  Competency  of  subscribing  witness. 

1281.  Conditional  will. 

1282.  Gifts  to  subscribing  witnesses  void.    Oreditoni  eompet«&t 

witnesses. 
1288.  Witness  who  is  a  derisee,  and  who  would  be  entitled  to 

share  of  testator's  estate  if  no  will,  entitled  to  ihara  H 

amount  of  deviRC. 
1284.  Will  made  out  of  this  State.    (Repealed.) 
1286.  Will  not  duly  executed,  void. 

1286.  Subsequent  change  of  domicile.    (Repealed.) 

1287.  Republication  by  codicil. 

1288.  NuncupatiTe  will,  how  to  be  executed. 
1280.  Requisites  of  a  ralid  nuncupative  wliL 

1290.  Proof  of  ntmcupatiye  wills. 

1291.  Probate  of  nuncupatiTe  wills. 
192.  Written  will,  how  revoked. 

BTideqce  of  reTocation 
13 
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Bmtio*  1294.  ReTocation  by  oblitontion  on  face  of  will.    (Bepaaled.) 

1295.  ReTocation  of  duplicate. 

1296.  Kevocation  by  subsequent  will. 

1297.  Antecedent  not  reyived  by  revocation  of  subsequent  will. 

1298.  UeTocatton  by  marriage  and  birth  of  i.98ue. 

1299.  Effect  of  marriage  of  a  man  on  his  will. 
13U0.  Effect  of  a  marriage  of  a  woman  on  her  will. 
18()1.  Contract  of  sale  not  a  revocation. 

1302.  Mortgage  not  a  revocation  of  will. 

1303.  Conveyance,  when  not  a  revocation. 

1304.  When  it  is  a  revocation. 

1305.  Revocation  of  codicils. 

1306.  Afterborn  child,  unprovided  for,  to  succeed. 

1307.  Children  or  issue  of  children  of  testator  unprovided  for  by 

hU  will. 

1808.  Share  of  afterborn  child,  out  of  what  part  of  estate  to  be 

paid. 

1809.  Advancement  during  lifetime  of  testator. 

1310.  Death  of  devisee,  being  relation  of  testator,  in  lifetime  of 

testator,  leaving  lineal  descendants. 

1311.  Devises  of  land,  how  construed. 

1312.  Will  to  pass  rights  acquired  aftcq:  the  making  thereof. 

1313.  Restriction  to  devise  for  charitable  uses. 

§  ''  270.  Every  person  over  the  age  of  eighteen  years,  <rf 
Bound  mind,  may,  by  last  will,  dispose  of  all  his  estate,  real 
ana  f>ersouaI,  and  siich  estate  not  disposed  of  by  will  is  suc- 
ceeaed  to  as  provided  in  Title  VII.  of  this  part,  being  charge- 
able in  both  cases  with  the  payment  of  all  tlie  decedent's  debts, 
as  provided  in  the  Code  of  Civil  Procedure. 

§  1271  of  said  Code  is  repealed.     [In  effect  July  1, 1874.] 

§  1272.  A  will,  or  a  part  of  a  will,  procured  to  be  made 
by  duress,  menace,  fraud,  or  undue  influence,  may  be  denied 
probate  ;  and  a  revocation,  procured  by  the  same  means,  maj 
Be  declared  void. 

Code  Civil  Procedure,  §  1312. 

§  1273.  A  married  woman  may  dispose  of  all  her  separate 
estate  by  will,  without  the  consent  of  her  husband,  and  maj 
alter  or  revoke  the  will  in  like  manner  as.  if  she  were  single 
Her  will  must  be  executed  and  proved  in  like  manner  as  other 
ivills.     [In  effect  July  1,  1874.] 

§  1274.  Every  estate  and  interest  in  real  or  persona, 
property,  to  which  heirs,  husband,  widow,  or  next  of  kio 
might  succeed,  may  be  disposed  of  by  will,  except  as  othorwiM 
prorided  in  sections  1401  and  1402. 
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§  1275.  A  teiitam€!bta.7  disposition  may  be  made  to  any 
person  capable  by  law  of  taking  the  property  so  disposed  of, 
except  corporations  other  than  those  ibrmed  for  scientific,  lit- 
erary, 07  solely  educational  pai-poses,  cannot  take  under  a 
will,  unless  expressly  authorized  by  statute.  Effect  immedi- 
atoly.     [Aj)proved  January  29,  1874.] 

§  1276.  Every  will,  other  than  a  nuncupative  will,  must 
be  in  writing ;  and  every  will,  other  than  an  olographic  will, 
and  a  nuncupative  will,  must  be  executed  and  attested  as  fol- 
lows: 

1.  It  must  bo  subscribed  at  the  end  thereof  by  the  testator 
bimself,  or  some  person  in  his  presence  and  by  his  direction 
must  subscribe  his  name  thereto  ; 

2.  The  subscription  must  be  made  in  the  presence  of  the  at- 
testing witnesses,  or  be  acknowled^d  by  the-  testator  to  them, 
tso  have  been  made  by  him  or  by  his  authority; 

3.  The  testator  must,  at  the  time  of  subscribing  or  acknowl- 
edging the  same,  declare  to  the  attesting  witnesses  that  the 
«ustruraent  is  his  will ;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of  whom 
ttfust  sign  his  name  &s  a  witness,  at  the  end  of  the  will,  at  the 
lestators  request,  and  in  his  presence. 

64  Cal.  517. 

§  1277.  An  olographic  will  is  one  that  is  entirely  written, 
dated,  and  signed  by  the  hand  of  the  testator  himself.  It  is 
subject  to  no  other  form,  and  may  be  made  in  or  out  of  this 
8tat6,  and  need  not  be  witnessed. 

Hay  be  proven  in  same  manner  as  other  private  writings.  Code  Civil 
Procedure,  §  1809. 

§  1278.  A  witness  to  a  written  will  must  write,  with  his 
name,  his  place  of  residence;  and  a  person  who  subscribes  the 
testator's  name,  by  his  direction,  must  write  his  own  name  aa 
a  witness  to  the  will.  But  a  violation  of  this  section  does  not 
affect  the  validity  of  the  will. 

54  Cal.  518. 

§  1279.  A  conjoint  cr  mutual  will  is  valid,  but  it  may  be 
revoked  by  any  of  the  testators,  in  like  manner  with  any  other 
will. 
58CaL880. 

§  1280.  If  the  subscribing  witnesses  to  a  will  are  compe* 
tent  at  the  time  of  attesting  its  execution,  their  subsequent  in* 
fompetency,  from  whatever  cause  it  may  arise,  does  not  pie* 
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Tent  the  probate  and  allowaace  of  the  will,  if  it  is  otherwian 
latisfactoril/  proved. 

§  1281.  A  willj  the  Talidity  of  which  is.  made  bj  its  ow« 
terms  conditional,  maj  be  denied  probate,  according  to  the 
event,  with  reference  to  the  condition. 

§  1282.  All  beneficial  devises,  legacies,  and  g^iffcs  whatever, 
made  or  given  in  any  will  to  a  subsciibing  witness  thereto,  are 
void,  unless  there  are  two  other  competent  subscribing  wit- 
nesses to  the  same ;  but  a  mere  charge  on  the  estate  of  the 
r^-stator  for  the  payment  of  debts  does  not  prevent  his  credit- 
ors from  being  competent  witnesses  to  his  will. 

§  1283.  If  a  witness,  to  whom  any  beneficial  devise,  legacy, 
or  gift,  void  by  the  preceding  section,  is  made,  would  have 
been  entitled  to  any  share  of  the  estate  of  the  testator,  in  case 
the  will  should  not  be  established,  he  succeeds  to  so  much  of 
the  share  as  would  be  distributed  to  him,  not  exceeding  the 
devise  or  bequest  made  to  him  in  the  will,  and  he  may  recover 
the  same  of  the  other  devisees  or  legatees  nttmed  in  the  will, 
in  proportion  to  and  out  of  the  parts  devised  or  bequeathed 
to  them.     [In  efiect  July  1, 1874.] 

§  1284  of  said  Code  is  repealed.    [In  effect  July  I,  1874.] 

§  1285.  No  will  made  out  of  this  State  is  valid  as  a  will 
in  this  State,  unless  executed  according  to  the  provisions  of 
this  chapter.    [In  effect  July  1,  1874.] 

Code  Cir.  Proc.  §  1322. 

§  1286  of  said  Code  is  repealed.    [In  efiect  July  1, 1874.] 

§  1287.  The  execution  of  a  codicil,  referring  to  a  pre- 
vious will,  has  the  effect  to  republish  the  will,  as  modified  by 
the  codicil. 

§  1288.  A  nuncupative  will  is  not  required  to  be  in  writ- 
big,  nor  to  be  declared  or  attested  with  any  formalities. 
Uow  admitted  to  probate.    Code  Civ.  Proc.  §  1344. 

§  1289.  To  make  a  nuncupative  will  valid,  and  to  entitle 
U  to  be  admitted  to  probate^  the  following  rcquisitef  mnst  bf 
•bferved: 
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1.  The  estate  bequeathed  must  not  exceed  in  valne  the  sum 
of  one  thousand  dollars ; 

2.  It  must  be  proved  by  two  witnesses  who  were  present  at 
the  making  thereof,  one  of  whom  was  asked  by  the  testator, 
at  the  time  to  bear  wimess  that  such  was  his  will,  or  to  that 
i^ect; 

3.  The  decedent  must,  at  the  time,  have  been  in  actoal 
military  service  in  the  field,  or  doing  duty  on  shipboard  at 
sea,  aud  in  either  case  in  actual  contemplation,  fear,  or  peril 
of  death;  or  the  decedent  must  have  been,  at  the  time,  in  ex- 
pectation of  immediate  death  from  an  injury  received  the  same 
day.     [In  efifect  July  1, 1874.] 

§  1 290.  No  proof  must  be  received  of  any  nuncupative  will, 
unless  it  is  ofTered  within  six  months  after  speaking  the  testa- 
mentary words,  nor  unless  the  words,  or  the  substance  thereof, 
were  reduced  to  writing  within  thirty  days  after  they  were 
spoken. 

Code  Cir.  Proc.  §  1844. 

§  1291.  No  probate  of  any  nuncupative  will  must  be 
granted  for  fourteen  days  after  the  death  of  the  testator,  nor 
must  any  nuncupative  will  be  at  any  time  proved,  unless  the 
testamentary  words,  or  the  substance  thereof,  be  first  com- 
mitted  to  writing,  and  process  issued  to  call  in  the  widow,  or 
other  persons  interested,  to  contest  the  probate  of  such  will,  if 
they  tnink  proper. 

Code  Cir.  Proc.  §  1845. 

§  1292.  Except  in  the  cases  in  this  chapter  mentioned, 
no  written  will,  nor  any  pait  thereof,  can  be  revoked  or  al- 
tered otherwise  than : 

1.  By  a  written  will,  or  other  writing  of  the  testator,  de- 
claring such  revocation  or  alteration,  and  executed  with  the 
same  formalities  with  which  a  will  should  be  executed  by  such 
testator ,  or, 

2.  By  being  burnt,  torn,  cancelled,  obliterated,  or  destroyed, 
with  the  intent  and  for  the  purpose  of  revoking  the  same,  by 
the  testator  himself,  or  by  some  person  in  his  presence  and  by 
>i8  direction. 

§  1293.  When  a  will  is  cancelled  or  destroyed  by  any 
Itber  person  than  the  testator,  the  direction  of  the  testator 
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mnd  the  fact  of  such  injurj  or  destraction,  must  be  pioved  bj 
two  witnesses. 

§  1294  of  said  Code  is  repealed.    [In  effect  Jolj  I,  1874.] 

§  1295.  The  revocation  of  a  will,  executed  in  dnplicate, 
ma/  be  made  bj  revoking  one  of  the  duplicates. 

J  1296.  A  prior  will  is  not  revoked  by  a  subsequent  will, 
ess  the  latter  contains  an  express  revocation,  or  provision! 
wholly  inconsistent  with  the  terms  of  the  former  will ;  but  in 
Dther  cases  the  prior  will  remains  effectual  so  far  as  consistent 
with  the  provisions  of  the  subsequent  will, 

§  1297.  If,  after  makino^  a  will,  the  testator  duly  makes 
and  executes  a  second  will,  the  destruction,  cancellation,  or 
revocation  of  such  second  will  does  not  revive  the  first  will, 
unless  it  appears  by  the  terms  of  such  revocation  that  it  was 
the  intention  to  revive  and  give  effect  to  the  first  will,  or  un- 
less, afler  such  destruction,  cancelbition,  or  revocation,  the 
first  will  is  duly  republished. 

§  1298.  If,  after  having  made  a  will,  the  testator  mar- 
ries, and  has  issue  of  such  marriage,  born  either  in  his  lifetime 
or  after  his  death,  and  the  wife  or  issue  survives  him,  the  will 
is  revoked,  unless  provision  has  been  made  for  such  issue  by 
some  settlement,  or  unless  such  issue  are  provided  for  in  the 
will,  or  in  such  way  mentioned  therein  as  to  show  an  inten- 
tion not  to  make  such  provision  ;  and  no  other  evidence  to 
rebut  the  presumption  of  such  revocation  can  be  received. 

§  1299.  If,  after  making  a  will,  the  testator  marries,  and 
the  wife  survives  the  testator,  the  will  is  revoked,  unless  pro- 
vision has  been  made  for  her  by  marriage  contract,  or  unless 
she  is  provided  for  in  the  will,  or  in  such  way  mentioned 
therein  as  to  show  an  intention  not  to  make  such  provision ; 
lUid  no  other  evidence  to  rebut  the  presumption  of  revocation 
iiust  be  received. 

§  1300.  A  will,  executed  by  an  unmarried  woman,  is  re- 
rcked  by  her  subsequent  marriage,  and  is  not  revived  by  tlie 
ieath  of  her  husband. 

§  1301.  An  agreement  made  by  a  testator,  for  the  nl«  Of 
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Iransfei   of  property  disposed  of  by  a  will  previously  made, 
does  not  revoke  such  disposal  ;  but  the  property  passes  by 
the  will,  subject  to  the  same  remedies  on  the  testator's  agree* 
ment,  for  a  specific  performance  or  otherwise  against  the  dev 
isees  or  legatees,  as  might  be  had  against  the  testator's  sue 
ecssors,  if  the  same  had  passed  by  succession. 

§  1302.  A  charge  or  incumbrance  upon  any  estate,  for  the 
purpose  of  securing  the  payment  of  money  or  the  performance 
of  any  covenant  or  agreement,  is  not  a  revocation  of  any  will 
relating  to  the  same  estate  which  was  previously  executed ; 
but  the  devise  and  legacies  therein  contained  must  pass,  sub- 
ject to  such  charge  or  incumbrance. 

§  1303.  A  conveyance,  settlement,  or  other  act  of  a  tes- 
tator, by  which  his  interest  in  a  thing  previously  disposed  of 
by  his  will  is  altered,  but  not  wholly  divested,  is  not  a  revoca- 
tion ;  but  the  will  passes  the  property  which  would  otherwise 
devolve  by  succession. 

-§  1304.  If  the  instrument  by  which  an  alteration  is  made 
in  the  testator's  interest  in  a  thing  previously  disposed  of  bpr 
his  will  expresses  his  intent  that  it  shall  be  a  revocation,  or  if 
It  contains  provisions  wholly  inconsistent  with  the  terms  and 
nature  of  tne  testamentary  disposition,  it  opemtes  as  a  revo- 
cation thereof,  unless  such  inconsistent  provisions  depend  on 
a  condition  or  contingency  by  reason  of  which  they  do  not 
take  effect. 

§  1305.  The  revocation  of  a  will  revokes  all  its  codidls. 

§  1306.  Whenever  a  testator  has  a  child  born  after  the 
making  of  his  will,  either  in  his  lifetime  or  after  his  death,  and 
dies  leaving  such  child  unprovided  for  by  any  settlement,  and 
neither  provided  for  nor  in  any  way  mentioned  in  his  will,  the 
ehild  succeeds  to  the  same  portion  of  the  testator's  real  and 
personal  property  that  he  would  have  succeeded  to  if  the  tes* 
{ator  had  died  intestate. 

§  1307.  When  any  testator  omits  to  provide  in  his  will  fof 
iny  of  his  children,  or  for  the  issue  of  an^r  deceased  childi 
Iniess  it  appears  that  such  omission  was  intentional,  such 
shUd,  or  the  issue  of  such  child,  must  have  the  same  share  in 
the  estate  of  the  testator  as  if  he  had  died  intestate,  and  rafr* 
/K*ds  thereto  as  provided  in  the  preceding  section. 
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§  1308.  When  anj  share  of  the  estate  of  a  testator  is  as. 
signed  to  a  child  born  after  the  making  of  a  will,  or  to  a  child, 
or  the  issue  of  a  child,  omitted  in  the  will,  as  hereinbefore 
mentioned,  the  same  must  first  be  taken  from  the  estate  not 
disposed  of  by  the  will,  if  any ;  if  that  is  not  sufficient,  so 
much  as  may  be  necessary  must  be  taken  from  all  the  devisees 
or  legatees,  in  proportion  to  the  value  they  may  resfiectiveiy 
receive  under  the  will,  unless  the  obvious  intention  of  the  tes- 
tator in  relation  to  some  specific  devise  or  bequest,  or  other 
provision  in  the  will,  would  thereby  be  defeated  ;  in  sneh  case, 
such  specific  devise,  legacy,  or  provision  may  be  exempted 
from  such  apportionment,  and  a  different  apportionment,  coi^ 
sistent  with  the  intention  of  the  testator,  may  be  adopted. 

§  1309.  If  such  children,  or  their  descendants,  so  unpro- 
vided for,  had  an  equal  proportion  of  the  testator's  estate  be- 
stowed on  them  in  the  testator's  lifetime,  by  way  of  advance- 
ment, they  take  nothing  in  virtue  of  the  provisions  of  the  three 
preceding  sections. 

Code  Civ.  PioG.  §§  1^46, 1686. 

§  1310.  When  any  estate  is. devised  to  any  child,  or  other 
relation  of  the  testator,  and  the  devisee  dies  before  the  tes- 
tator, leaving  lineal  descendants,  such  descendants  take  the 
estate  so  given  by  the  will,  in  the  same  manner  as  the  devisee 
would  have  done  had  he  survived  the  testator. 

§  1311.  Every  devise  of  land  in  any  will  conveys  all  the 
estate  of  the  deyisor  therein,  which  he  could  lawfully  devise, 
unless  it  clearly  appears  by  the  will  that  he  intended  to  convey 
a  less  estate. 

§  1312.  Any  estate,  right,  or  interest  in  lands  acquired 
by  the  testator  after  the  making  of  his  will,  passes  thei*ebr 
ind  in  like  manner  as  if  title  thereto  was  vested  in  him  at  tho 
time  of  making  the  will,  unless  the  contrary  manifestly  ap 
pears  by  the  will  to  have  been  the  intention  of  the  testator 
Every  will  made  in  express  terms  devising,  or  in  anv  othei 
terms  denoting  the  intent  of  the  testator  to  devise  all  the  real 
estate  of  such  testator,  passes  all  the  real  estate  which  tucb 
(estator  was  entitled  to  aevise  at  the  time  of  his  decease.  |I| 
iffect  July  1,  1874.] 

Code  Civ.  Proc.  $$  1298-1607. 
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§  1313.  No  estate,  real  or  personal,  shall  be  beqaeathed 
or  devised  to  any  charitable  or  Mnerolent  societj,  or  corpora- 
tion, or  to  any  person  or  persons  in  trust  for  charitable  uses, 
except  the  same  be  done  by  will  duly  executed  at  least  thirty 
days  before  the  decease  of  the  testator ;  and  if  so  made,  at 
least  thirty  days  prior  to  such  death,  such  devise  or  legacy,  an  1 
each  of  them,  shall  be  valid  ;  provided^  that  no  such  devises  on 
bequests  shall  collectively  exceed  one  third  of  the  estate  of  the 
testator  leaving  legal  heirs,  and  in  such  case  a  pro  rata  deduc- 
tion from  such  devises  or  bequests  shall  be  made  so  as  to  re> 
duce  the  aggregate  thereof  to  one  third  of  such  estate ;  and 
all  dispositions  of  property  made  contrary  hereto  shall  be  void, 
and  go  to  the  residuary  legatee  or  devisee,  next  of  kin,  oi 
lieirs,  according  to  law.  [Approved  March  18,  1874.  Imme- 
diate effect.] 
68  Gal.  484, 514. 
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lirrBBPBETATION   OP  WILLS.  AND  EFFECT   OF 

VARIOUS   PROVISIONS. 

lacnON  1817.  Teetator's  intention  to  be  carried  out. 

1818.  Intention  to  be  ascertained  from  the  will. 

1819.  Rules  of  interpretation. 

1820.  Several  instruments  are  to  be  taken  together. 

1821.  Harmonidng  various  parts. 

1822.  In  what  case  devise  not  affected.  ' 
1828.  When  ambiguous  or  doubtful. 
1824.  Words  token  in  ordinary  sense. 

1826.  Words  to  receive  an  operative  constniotion. 

1826.  Intestacy  to  be  avoided. 

1827.  Effect  of  technical  words. 

1828.  Technical  words  not  necessary. 

182D.  Certain  words  not'necessary  to  pass  a  fee. 

1880.  PowOT  to  devise,  how  executed  by  terms  of  will. 

1881.  Devise  or  bequest  of  all  real  or  all  personal  property,  « 

both. 

1882.  Residuary  clause. 
1888.  Same 

1884.  "neim,"  <'  relatives,*'  "  issue,"  <<  descendants,*'  Ao. 
188(.  Words  of  donation  and  of  limitation. 
1886.  To  what  time  words  refer. 
1887-  Devise  or  bequest  to  a  class. 

1888.  When  oouvenion  takes  effect. 

1889.  When  child  bom  after  testator's  death  takes  under  vlIL 
1810.  Mistakes  and  omissions. 

1841.  When  devises  and  bequests  vatt. 
.949.  When  eanaot  be  divested. 
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Bion(»pl348.  Death  of  devisee  or  legatee. 

1344.  Interests  in  renudnder  are  not  affected 

1345.  Conditional  devises  and  bequests. 

1346.  Tondition  precedent,  what 

1347.  Effect  of  condition  precedent. 

1348.  Conditions  precedent,  when  deemed  perfonned. 

1349.  Coodition  subsequent,  what. 

1350.  Devisees,  &c.,  take  as  tenants  in  common 
1851.  Advancements,  when  ademptions. 

§  1317.  A  will  is  to  be  construed,  according  to  the  intei^ 
tion  of  the  testator.  Where  his  intention  cannot  have  effect 
to  its  full  extent,  it  must  have  effect  as  far  as  possible. 

§  1318.  In  case  of  uncertainty  arising  upon  the  face  of  a 
will,  as  to  the  application  of  any  of  its  provisions,  the  testa- 
tor's intention  is  to  be  ascertained  from  the  words  of  the  wiU. 
taking  into  view  the  circumstances  under  which  it  was  made 
exclusive  of  his  oral  declarations. 

§  1319..  In  interpreting  a  will,  subject  to  the  law  of  this 
State,  the  rules  prescribed  by  the  following  sections  of  this 
chapter  are  to  be  observed,  unless  an  intention  to  the  contrary 
clearly  appears. 

§  1320.  Several  testamentary  instruments,  executed  by 
the  same  testator,  are  to  be  taken  and  construed  together' as 
one  instrument. 

§  1321.  All  the  parts  of  a  will  are  to  be  construed  in  re- 
lation to  each  other,  and  so  as,  if  possible,  to  form  one  con- 
sistent whole;  but  where  several  parts  are  absolutely  iri'econ* 
cilable,  the  latter  must  j^revail. 

§  13*22.  A  clear  and  distinct  devise  or  bequest  cannot  be 
Billeted  by  any  reason:^  assi^rned  therefor,  or  by  auy  oihei 
words  not  equally  clear  and  distinct,  or  by  inference  or  argu 
meut  from  other  parts  of  the  will,  or  by  an  inaccurate  recital 
of  or  reference  to  its  contents  in  another  part  of  the  will. 

§  1323.  Where  the  meaning  of  any  part  of  a  will  is  am- 
biguous or  doubtful,  it  may  be  explamed  bv  any  reference 
thereto,  or  recital  thereof,  in  another  part  of  the  will. 

§  1324.  The  words  of  a  will  are  to  be  taken  in  their  ord* 
«ary  and  grammatical  sense,  unless  a  clear  intention  to  oat 
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them  in  another  sense  can  be  collected,  and  that  other  can  be 
ascertained. 

§  1325.  The  words  of  a  will  are  to  receive  an  interpreta* 
don  whivh  will  give  to  every  expression  some  effect,  I'athot 
than  one  which  will  render  any  of  the  expressions  inopera- 
tive. 

§  1326.  Of  two  modes  of  interpreting^  a  will,  that  is  to  be 
preferred  which  will  prevent  a  total  intestacy. 

§  1327.  Technical  words  in  a  will  are  to  be  taken  in  theix 
technical  sense,  unless  the  context  clearly  indicates  a  contrary 
intention. 

§  1328.  Technical  words  are  not  necessary  to  give  effect 
o  any  species  of  disposition  by  a  wilL 

*  §  1329.  The  term  "heirs,"  or  other  words  of  inheritance, 
are  not  requisite  to  devise  a  fee,  and  a  devise  of  real  property 
passes  all  the  estate  of  the  testator,  unless  otherwise  limited. 

§  1330.  Real  or  personal  property  embraced  in  a  power 
to  devise  passes  by  a  will  purportmg  to  devise  all  the  real  or 
personal  property  of  the  testator. 

§  1331.  A  devise  or  bequest  of  all  the  testator's  real  or 
personal  property,  in  express  terms,  or  in  any  other  terms 
denoting  his  intent  to  dispose  of  all  his  real  or  personal  prop* 
erty,  passes  all  the  real  or  personal  property  which  he  was  en- 
titled to  dispose  of  by  will  at  the  time  of  his  death. 

§  1332.  A  devise  of  the  residue  of  the  testntor*s  real  prop- 
erty pisses  all  the  real  property  which  he  was  entitled  to  de- 
vise at  the  time  of  his  death,  not  otherwise  effectually  devised 
by  his  will.    [In  effect  July  1, 1874.] 

§  1333.  A  bequest  of  the  residue  of  the  testator's  personal 
property  passes  adl  the  personal  property  which  he  was  en- 
titled to  bequeath  at  the  time  of  his  death,  not  otherwise 
rffectually  bequeathed  by  his  will.    [In  effect  July  1,  1874.] 

f  1334.  A  testamentary  disposition  to  "heir^,"  ''rela- 
"  "  nearest  relations,"  "  representatives,"  "  legal   repr^ 
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KDtatives/'  or  "  personal  representatives/*  or  "  family/'  "  is* 
sue,"  "descendants,"  "nearest"  or  "next  of  kin"  of  any 
person,  without  other  words  of  qualification,  and  when  the 
terms  are  used  as  words  of  donation,  and  not  of  limitation, 
vests  the  property  in  those  who  would  be  entitled  to  sncceed 
to  the  property  of  such  person,  according  to  the  provisions  cf 
the  Title  on  Succession  m  this  Code. 

§  1336.  The  terms  mentioned  in  the  last  section  are  nsed 
as  words  of  donation,  and  not  of  limitation,  when  the  prop- 
erty is  given  to  the  person  so  designated  directly,  and  not  as 
a  qualitication  of  an  estate  given  to  the  ancestor  of  such  per- 
son. 

§  1336.  Words  in  a  will  referring  to  death  or  survivor- 
ship, simply,  relate  to  the  time  of  the  testator's  death,  unless 
possession  is  actually  postponed,  when  they  must  be  referred 
to  the  time  of  possession. 

§  1337.  A  testamentary  disposition  to  a  class  includes 
every  person  answering  the  description  at  the  testator's  death; 
but  when  the  possession  is  postponed  to  a  future  period,  it 
includes  also  all  persons  coming  within  the  description  before 
the  time  to  which  possession  is  postponed. 

§  1338.  When  a  will  directs  the  conversion  of  real  prop- 
erty into  money,  such  property  and  all  its  proceeds  must  be 
deemed  personal  property  from  the  time  of  the  testator's 
death. 

§  1339.  A  child  conceived  before,  but  not  bom  nntil  after 
a  testator's  death,  or  any  other  period  when  a  disposition  to  a 
class  vests  in  right  or  in  possession,  takes,  if  answering  to  the 
description  of  the  class. 

§  1340.  When,  applying  a  will,  it  is  found  that  there  is 
an  imperfect  description,  or  that  no  person  or  property  exactly 
answers  the  description,  mistakes  and  omissions  must  be  cor- 
rected, if  the  error  appears  from  the  context  of  the  will  oi 
from  extrinsic  evidence ;  but  evidence  of  the  declarations  of  tbt 
testator  as  to  his  intentions  cannot  be  received. 

§  1341.  Testamentary  dispositions,  including  deylses  and 
bequests  to  a  person  on  attaining  majority,  are  presnmed  ti 
vest  at  the  testator's  death. 
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§  1342.  A  tetftamentary  disposition,  when  vested,  cannot 
be  divested  unless  upon  the  occurrence  of  the  precise  contin- 
gency prescribed  by  the  testator  for  that  purpose. 

§  1343.  If  a  devisee  or  legatee  dies  during  the  lifetime  of 
the  testator,  the  testamentary- disposition  to  hira  faalii,  nnleiis 
an  iuteotion  appears  to  substitute  some  other  in  his  place, 
except  as  provided  in  section  thirteen  hundred  and  ten.  [In 
efl'cct  July  1,  1874] 

§  1344.  The  death  of  a  devisee  or  legatee  of  a  limited  in- 
terest before  tlie  testator's  death  does  not  defeat  the  interests 
of  persons  in  remainder,  who  survive  the  testator. 

§  1345*  A  conditional  disposition  is  one  which  depends 
upon  the  occurrence  of  some  uncertain  event,  by  which  it  is 
either  to  take  effect  or  be  defeated. 

§  1346«  A  condition  precedent  in  a  will  is  one  wliich  is 

reg[uired  to  be  fulfilled  before  a  particular  disposition  takes 
efiect. 

§  1347.  Whera  a  testamentary  disposition  is  made  upon 
a  condition  precedent,  nothing  vests  until  the  condition  is  M- 
filled,  except  where  such  fulfilment  is  impossible,  in  which  case 
the  disposition  vests,  unless  the  condition  was  the  sole  motive 
thereof,  and  the  impossibility  was  unknown  to  the  testator,  or 
arose  from  an  unavoidable  event  subsequent  to  the  exeeation 
of  the  will. 

§  1348.  A  condition  precedent  in  a  will  is  to  be  deemed 
performed  when  the  testator's  intention  has  been  substantially, 
though  not  literally,  complied  with. 

§  1349.  A  condition  sabsequent  is  where  an  estate  or  in- 
terest is  so  given  as  to  vest  immediately,  subject  only  to  be 
divested  by  some  subsequent  act  or  event. 

fi  1350.  A  devise  or  legacy  given  to  more  than  one  person 
rests  in  them  as  owners  in  common. 

§  1351.  Advancements  or  gifts  are  not  to  be  taken  tm 
•demptions  of  general  legacies,  unless  such  intention  if 
oreafed  by  the  testator  in  writing. 
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CHAPTER  m. 

gbnbbaij  provisions. 

Iionoir  1857.  Nature  and  designations  of  l^gadet 

1.  Specific; 

2.  Demongtratire ; 
8.  Annuities ; 

4.  Residuary; 
6.  General. 

1858.  Order  of  sale  in  case  of  an  intestate 

1859.  Order  of  sale  in  case  of  a  testator. 

1860.  Legacies,  how  cliarged  with  debts. 

1861.  Same. 

1862.  Abatement. 

1863.  Specific  derises  and  legacies. 

1861  Ilelr's  conveyance  good,  unless  will  is  proTed  within  loaf 
years. 

1865.  Possession  of  legatees. 

1866.  Bequest  of  interest. 

1867.  Satisfaction. 

1868.  Legacies,  when  due. 

1869.  Interest. 

1870.  Construction  6f  these  rules. 

1871.  Executor  according  to  the  tenw 

1872.  Power  to  appoint  is  inyalid. 
1878.  Executor  not  to  act  till  qualified. 
1874.  ProTisions  as  to  reTocations. 

1375.  Execution  and  construction  of  prior  wills  not  alfeetod. 

1876.  The  law  of  what  place  applies. 

1877.  Liability  of  beneficiaries  for  testator's  obligations. 

§  1867.  Legacies  are  distinguished  and  demgnated,  ao* 
oordiDg  to  their  nature,  as  follows : 

1.  A  legacy  of  a  particular  thing,  specified  and  distinguished 
from  all  others  of  the  same  kind  belonging  to  the  testator,  is 
specific ;  if  such  legacy  fails,  resort  cannot  he  had  to  the 
other  property  of  the  testator ; 

2.  A  legacy  is  demonstrative  when  the  particular  fund  or 
personal  property  is  pointed  oat  from  which  it  is  to  be  taken 
or  paid ;  if  such  fund  or  property  fails,  in  whole  or  in  part,  re* 
sort  may  be  had  to  the  general  assets,  as  in  case  of  a  genera] 
legacy ; 

3.  An  annuity  is  a  bequest  of  certain  specified  sums  peri 
pdically ;  if  the  fund  or  property  out  of  which  they  are  pay* 
flhle  wis,  resort  may  he  had  to  the  general  assets,  as  in  cast 
of  a  general  legacy ; 

4.  A  residuary  legacy  embraces  only  that  which  ranaint 
■iter  all  the  bequests  of  the  will  are  discharged ; 

6.  All  other  legacies  are  genei-al  legacies. 
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§  1368.  When  a  person  dies  intestate  all  his  pro])ertv,  real 
and  personal,  without  any  distinction  between  them,  is  charge- 
able with  the  payment  of  his  debts,  except  as  otherwise  pro- 
Tided  in  this  Code  and  the  Code  of  Civil  Procedure.  [In 
effect  July  1, 1874.] 

Code  CiT.  Bkms.  §§  1464-1486, 1516, 1519, 1562-1563. 

§  1369.  The  property  of  a  testator,  except  as  otherwise 
specially  provided  for  in  this  Code  and  the  Code  of  Civil  Pro- 
cedure, must  be  resoited  to  for  the  payment  of  debts,  in  the 
following  order : 

1.  The  property  which  is  expressly  appropriated  by  the  will 
for  the  ])ayment  of  the  debts ; 

2.  Property  not  disposed  of  by  the  will ; 

3.  Property  which  is  devised  or  bequeathed  to  a  residuary 
legatee ; 

4.  Property  which  is  not  specifically  devised  or  bequeathed 
and 

5.  All  other  property  ratably.  Before  any  debts  are  paid 
the  expenses  of  the  administmtion  ai^  the  allowance  to  the 
family  must  be  paid  or  provided  for.     [In  effect  July  1,  1874.] 

Code  CiT.  Froc.  §§  1516-1583,  1559-1560  :  Sales  of  Personal  Property, 
i§  1622-1658  i  Payment  of  Lt^picies,  &c.,  §§  1658-1669 ;  lb.  1568,  1564. 

fi  1360.  The  property  of  a  testator,  except  as  otherwise 
specially  provided  in  this  Code  and  the  Code  of  Civil  Pro- 
eednre,  must  be  resorted  to  for  the  payment  of  legacies,  in  the 
following  order : 

1.  The  property  which  is  expressly  appropriated  by  the  will 
for  the  payment  of  the  legacies; 

2.  Property  not  disposed  of  by  the  will ; 

3.  Property  which  is  devised  or  bequeathed  to  a  residuary 
legatee ; 

4.  Property  which  is  specifically  devised  or  bequeathed. 
[In  effect  July  1,  1874.] 

Code  CiT.  Proe.  $  1559. 

§  1361.  Legacies  to  husband,  widow,  or  kindred  of  any 
class  are  chargeable  only  after  legacies  to  persons  not  related 
to  the  testator. 

Code  CiT.  Proe.  $  1569 

S  1362.  Abatement  takes  place  in  any  class  onlyM  be* 
tiraen  leeades  of  that  class,  nnless  a  different  intention  Is  ex 
in  the  wflL 
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§  1868.  In  a  specific  devise  or  legacy,  the  fitle  pibSses  by 
khewill,  but  possession  can  only  be  obtained  from  the  personal 
representative;  and  he  may  be  authorized  by  the  Superior 
Court  to  sell  the  property  devised  and  bequeathed,  in  the  cases 
herein  provided.     [In  effect  April  5,  1880.] 

§  1364.  The  rights  of  a  purchaser  or  incumbnmcer  of  real 
property,  in  good  faith  and  for  value,  derived  from  any  person 
claitning  the  same  by  succession,  are  not  impaired  by  any  de- 
vise made  bv  the  decedent  from  whom  succession  is  claimed. 
Unless  the  instrument  containing  such  devise  is  duly  proved 
as  a  will,  and  recorded  in  the  office  of  ihe  clerk  of  tlie  Supe- 
rior Court  having  jurisdiction  thereof,  or  unless  written  notice 
of  such  devise  is  tiled  witli  the  cleik  of  the.  county  where  the 
real  property  is  situated,  within  four  years  after  the  devisor's 
death.     [In  effect  April  5,  1880.] 

Code  Civ.  Floc.  §§  1314, 1318. 

§  1366.  Where  specific  legacies  are  for  life  only,  the  first 
legatee  must  sign  and  deliver  to  the  second  legatee,  or,  if 
there  is  none,  to  the  personal  representative,  an  inventory  of 
the  property,  expressing  that  the  same  is  in  his  custody  for 
life  only,  and  that,  on  his  decease,  it- is  to  be  delivered  and  to 
remain  to  the  use  and  for  the  benefit  of  the  second  legatee,  or 
to  the  personal  representative,  as  the  case  may  be. 

§  1366.  In  case  of  a  bequest  of  the  interest  or  income  of 
a  certain  sum  or  fund,  the  income  accrues  from  the  testator's 
death. 

§  1367.  A  legacy,  or  a  gift  in  contemplation,  fear,  or  peril 
of  death,  may  be  satisfied  before  death.     [In  effect  July  1, 
874.] 

§  1368.  Legacies  are  due  and  deliverable  at  tlie  expira* 
tion  of  one  year  after  the  testator's  decease.    Annuities  com^ 
mence  at  the  testator's  decease. 
60  Gal.  247. 

§  1369.  Legacies  bear  interest  from  the  time  when  they 
are  due  and  payable,  except  that  legacies  for  maintenance,  ot 
to  tb*>,  testator's  widow,  bear  interest  from  the  testator's  d# 
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§  1370.  The  four  prer^ding  sections  are  in  all  cases  to  be 
controlled  by  a  testator's  express  intention. 

§  1371.  Where  it  appears,  by  the  terms  of  a  will,  that  it 
was  the  intention  of  the  testator  to  commit  the  execution 
thereof  and  the  administration  of  his  estate  to  any  person  as 
executor,  such  person,  although  not  named  executor,  is  enti* 
tied  to  letters  testamentary  in  like  manner  as  if  he  had  been 
named  executor. 
Ct  Aj  CiT.  Proc.  §§  1349, 1353.  ♦ 

§  1372.  An  authority  to  an  executor  to  appoint  an  ex 
ecu  tor  is  void. 
Code  Civ.  Proc.  §  1358. 

§  1373.  No  person  has  any  power,  as  an  executor,  until 
he  qnaliHes,  except  that,  before  lettera  have  been  issued,  he 
may  pay  funeral  charges  and  take  necessary  measures  for  the 
preservation  of  the  estate. 

Code  CiY.  Proc.  §§  1349, 1643. 

§  1374.  The  provisions  of  this  title  in  relation  to  the  rev 
ocation  of  wills  apply  to  all  wills  made  by  any  testator  living 
at  the  expiration  of  one  year  from  the  time  it  takes  eti'ect. 

§  1375.  The  provisions  of  this  title  do  not  impair  the  ya 
lidity  of  the  execution  of  any  will  made  before  it  takes  e£^t, 
or  affect  the  construction  of  any  such  will. 

§  1376.  The  validity  and  interpretation  of  wills,  wherever 
made,  are  governed,  when  relating  to  property  within  this 
State,  by  the  law  of  this  State.     [In  effect  July  1,  1874.] 

§  1377.  Those  to  whom  property  is  given  by  will  are  lia- 
ble for  the  obligations  of  the  testator  in  the  cases  and  to  the 
•xteiit  prescribed  by  the  Code  of  Civil  Procedure. 

{§  1270-1377}  CiT.  Code.    See  Code  Civ.  Proc.  §§  1443-1453, 1661. 
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TITLE   VIL 

SUCCESSION. 

Bmiosr  1883.  Socceraion  defined. 

1384.  Who  first  succeeds  to  pof^session  of  eptates  not  deTised 

1386.  Succefwion  to  and  distribution  of  property. 

1387.  Illegitimate  children  to  inherit  in  certain  erents 

1388.  The  mother  is  successor  to  illegitimate  child. 
138^-1393.  Degrees  of  kindred,  how  computed. 
1394.  Kelatives  of  the  half  blood. 

1396.  Advancements  constitute  part  of  distribatiye  shax*. 

1396.  Adrancements,  when  too  much,  or  not  enough. 

1397.  What  are  advancements. 

1398.  Value  of  advancements,  how  determined. 
1899.  When  heir,  advanced  to,  dies  before  decedent. 

1400.  Inheritance  of  husband  and  wife  from  each  other. 

1401.  Distribution  of  the  common  property  on  death  of  wiim. 

1402.  Diiitrlbutiou  of  common  property  on  death  of  husbaad. 
1408.  Inheritance  by  representation. 

1404.  Aliens  may  inherit,  when,  and  how 

1405.  Succession  not  claimed,  attorney  general  to  catue  to  bt 

sold,  and  proceeds  deposited. 

1406.  When  the  property  and  estate  escheat  to  the  State. 

1407.  Property  escheated  subject  to  charges  as  other  property. 

1408.  Successor  liable  for  decedent's  obligations. 

§  1383.  Succession  is  the  coming  in  of  another  to  take 
the  property  of  one  who  dies  without  disposing  of  it  by  wilL 
£2  Cal.  298. 

§  1 384.  The  property,  both  real  and  personal,  of  one  who 
dies  without  disposing  of  it  by  will,  passes  to  the  heirs  of  the 
intestate,  subject  to  the  control  of  tue  probate  court,  and  to 
the  po!«se88ion  of  any  administrator  appointed  by  that  court 
for  the  purposes  of  udministration.    [In  effect  July  1, 1874  ] 

Code  Ciy.  Proc.  §  1452. 

§  1386  of  said  Ck)de  is  repealed.    [In  effect  July  1,  1874.] 

§  1386.  When  any  person  having  title  to  any  estate  not 
otherwise  limited  by  marriage  contract,  dies  without  (lisposin|f 
of  the  estate  by  will,  it  is  succeeded  to  and  must  be  distrihutcd 
unless  otherwise  expressly  provided  in  this  Code  and  the  Ood« 
of  Civil  Procedure,  subject  to  the  payment  of  his  debts,  i« 
the  following  manner : 

1.  If  the  decedent  leave  a  surviving  husband  or  wife,  ani 
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only  one  child,  or  the  lawful  issne  of  one  child,  in  equal  shares 
to  the  surriviiig  husband,  or  wife  and  child,  or  issue  of  such 
child.  If  the  decedent  leave  a  surviving  husband  or  wife,  and 
more  than,  one  child  living,  or  one  child  living,  and  the  lawful 
issue  of  one  or  more  deceased  children,  one  third  to  the  surviv- 
ing husband  or  wife,  and  the  remainder  in  equal  shares  to  his 
thildren,  and  to  the  lawful  issue  of  any  deceased  child,  by 
right  of  representation ;  but  if  there  be  no  child  of  the  dece- 
dent living  at  his  death,  the  remainder  goes  to  all  of  his  lineal 
descendants ;  and  if  all  of  the  descendants  are  in  the  same  de- 
gree of  kindred  to  the  decedent,  they  share  equally,  otherwise 
they  take  according  to  the  right  of  representation.  If  the  de- 
cedent leave  no  surviving  husband  or  wife,  but  leave  issue,  the 
whole  estate  goes  to  such  issue ;  and  if  such  issue  consists  of 
more  than  one  child  living,  or  one  child  living,  and  the  lawful 
issue  of  one  or  more  deceased  children,  then  the  estate  goes  in 
equal  shares  to  the  children  living,  or  to  the  child  living,  and 
the  issue  of  the  deceased  child  or  children  by  light  of  repre- 
sentation ; 

2.  If  the  decedent  leave  no  issue,  the  estate  goes  one  half  to 
the  surviving  husband  or  wife,  and  the  other  to  the  decedent's 
father  and  inotlier  in  equal  shares,  and  if  either  be  dead  the 
whole  of  said  half  goes  to  the  other.  If  there  be  no  father  or 
mother,  then  one  half  goes  in  equal  shares  to  the  brothers  and 
sisters  of  the  decedent,  and  to  the  children  of  any  deceased 
brother  or  sister,  by  right  of  representation.  If  the  decedent 
leave  no  issue,  nor  husband  nor  wife,  the  estate  must  go  to  his 
father  and  mother  in  equal  shares,  or  if  either  be  dead  then  to 
the  other ; 

3.  If  there  be  neither  issue,  husband,  wife,  father,  nor  mother, 
then  in  equal  shares  to  the  brothers  and  sisters  of  the  dece- 
dent, and  to  the  children  of  any  deceased  brother  or  sister,  by 
right  of  representation ; 

5.  If  the  decedent  leave  a  surviving  husband  or  wife,  and 
neither  issue,  father,  mother,  brother,  nor  sister,  the  whole  es- 
tate goes  to  the  surviving  husband  or  wife ; 

6.  If  the  decedent  leave  neither  issue,  husband,  wife,  father, 
«iother,  brother,  nor  sister,  the  estate  must  go  to  the  next  of 
kin,  in  equal  degree,  excepting  that  when  there  are  two  or 
more  collateral  kindred,  in  equal  degree,  but  claimiug  through 
different  ancetitors,  those  who  claimed  through  the  nearest  an* 
testors  must  be  preferred  to  those  claiming  through  an  ances 

I  fir  more  remote ; 

7.  If  the  decedent  leave  several  children,  or  one  child  and 
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the  isBoe  of  one  or  more  ehildren,  and  any  such  surriving  duld 
dies  under  age,  and  not  having  been  marfiedy  all  the  estate 
that  came  to  the  deceased  child  by  inheritance  from  such  der 
cedent  descends  in  equal  shares  to  the  other  children  of  the 
same  parent,  and  to  the  issue  of  any  such  other  children  who 
are  dead,  by  right  of  representation ; 

8.  If,  at  the  death  of  such  child,  who  dies  under  age,  not 
having  been  married,  all  the  other  children  of  his  parents  an 
also  dead,  and  any  of  them  have  left  issue,  the  estate  that 
eame  to  such  child  by  inheiitauce  from  his  parent  descends  to 
the  issue  of  all  other  children  of  the  same  parent ;  and  if  all 
the  issne  are  in  the  same  degree  of  kindred  to  the  child,  they 
share  the  estate  equally,  otherwise  they  take  according  to  thii 
right  of  representation ; 

9.  If  the  decedent  be  a  widow  or  widower,  and  leav«  no  kin- 
dred, and  the  estate  or  any  portion  thereof  was  common  prop- 
erty of  such  decedent  and  iiis  or  her  deceased  spouse,  while 
Kuch  a  spouse  was  living,  snch  common  property  shall  go  to 
the  father  of  such  deceased  spouse,  or  if  he  be  dead,  to  the 
mother.  If  there  he  no  father  nor  mother,  then  such  property 
shall  go  to  the  brothers  and  sisters  of  such  deceased  spouse,  in 
equal  shares,  and  to  the  lawful  i:>8ue  of  any  deceased  brother 
or  sister  of  such  deceased  spouse,  by  right  of  representation; 

10.  If  the  decedent  have  no  husband,  wife,  or  kindred,  and 
there  be  no  heirs  to  take  his  estate  or  any  portion  thereof,  under 
BubdivisicHi  nine  of  this  section,  the  same  escheats  to  the  State 
for  the  support  of  common  schools.    [In  effect  April  23,  1880.J 

Code  Civ.  Proe.  $§  1462-1468, 1681, 1603, 1264rl272, 1365. 

§  1387.  Every  illegitimate  child  is  an  heir  of  the  person 
who,  in  writing,  signed  in  the  presence  of  a  competent  wit- 
ness, acknowledges  himself  to  be  the  father  of  such  child; 
as!  in  all  cases  is  an  heir  of  his  mother ;  and  inherits  his  or 
her  estate,  in  whole  or  in  part,  as  the  case  may  he,  in  the 
same  manner  as  if  he  had  been  born  in  lawful  wedlock ;  but 
he  does  not  represent  his  father  or  mother  by  inheriting  &ny 
part  of  the  estate  of  his  or  her  kindred,  e\|^her  lineal  or  collat* 
eral,  unle.ss,  before  his  death,  his  parents  shall  have  intermar- 
ried, and  his  father,  after  such  marriage,  acknowlcd«res  him 
as  his  child,  or  adopts  him  into  his  family;  in  which  case 
inch  child  and  all  the  legitimate  children  are  considered 
brothers  and  sisters,  and  on  the  death  of  either  of  them,  in- 
lestate,  and  without  issue,  the  others  inherit  his  estate,  and 
tie  h^us,  as  hereinbefore  provided,  in  like  mi^ii^er  m  il  al 
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tlie  children  bad  been  legitimate;  saving  to  the  father  and 
mother  respectively  their  rights  in  the  estates  of  all  the  eliii- 
di'en  in  like  manner  as  if  all  had  been  legitimate.  The  issue 
of  all  marriages  null  in  law,  or  dissolved  by  divorce,  are  legit- 
imate. 
67  Cal.  484. 

* 

§  1388.  If  an  illegitimate  child,  who  has  not  been  ao* 
knowle(l<;ed  or  ado])ted  by  his  father,  dies  intestate,  without 
lawful  issue,  his  estate  goes  to  his  mother,  or,  in  case  of  hef 
decease,  to  her  heirs  at  law. 

§  1389.  The  degree  of  kindred  is  established  by  the 
number  of  generations,  and  each  generation  is  called  a  de- 
gree. 

§  1390.  The  series  of  degrees  forms  the  line;  the  series 
of  degrees  between  persons  who  descend  from  one  another  is 
called  direct  or  lineal  consanguinity  ;  and  the  series  of  degrees 
between  persons  who  do  not  descend  from  one  another,  but 
spring  from  a  common  ancestor,  is  called  the  collateral  line 
or  collateral  consanguinity. 

§  1391.  The  direct  line  is  divided  into  a  direct  line  de- 
seending  and  a  direct  line  asc(  nding.  The  first  is  that  which 
connects  the  ancestors  with  those  who  descend  from  him.  The 
second  is  that  which  connects  a  person  with  those  from  whom 
he  descends. 

§  1392.  In  the  direct  lino  there  arc  as  many  degrees  as 
there  ai*e  generations.  Thus,  the  son  is,  with  regard  to  the 
father,  in  the  first  degree;  the  urandson  in  the  second;  and 
vice  versa  with  regard  to  the  father  and  grandfather  toward 
the  sons  and  grandsons. 

§  1393.  In  the  collateral  line  the  degrees  are  counted  by 
generations  from  one  of  the  relations  up  to  the  common  an 
ccstor,  and  from  the  common  ancestor  to  the  other  relations 
\n  such  computation  the  decedent  is  excluded,  the  relative  in 
eluded,  and  the  ancestor  counted  but  once.  Thus,  brotheri 
(ire  related  in  the  second  degree ;  uncle  and  nephew  in  th6 
third  degree ;  cousins  german  in  the  fourth,  and  so  on. 

§  1894.  Kindred  of  the  half  blood  inherit  equally  with 
of  th«  whole  blood  in  the  save  degree,  nnleaa  th«  Inber* 
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itance  come  to  the  intestate  by  descent,  devise,  or  gift  of  bohm 
one  of  his  ancestors,  in  which  case  all  those  who  are  not  of 
the  blood  of  such  ancestor  must  be  excluded  from  such  inher- 
itance. 
Code  Civ.  Proc  §1866. 

§  1896.  An^  estate,  real  or  personal,  given  by  the  dece- 
dent in  his  lifetime  as  an  advancement  to  any  child,  or  other 
lineal  descendant,  is  a  part  of  the  estate  of  the  decedent  for 
the  purposes  of  division  and  distribution  thereof  among  his 
issue,  and  must  be  taken  by  such  child,  or  other  lineal  de- 
scendant, toward  his  share  of  the  estate  of  the  decedent. 

§  1896.  If  the  amount  of  such  advancement  exceeds  the 
share  of  the  heir  receiving  the  same,  he  must  be  excluded 
from  any  further  portion  in  the  division  and  distribution  ol 
the  estate,  but  he  must  not  be  required  to  refund  any  part  o! 
such  advancement ;  and  if  the  amount  so  received  is  less  than 
his  share,  he  is  entitled  to  so  much  more  as  will  give  him  hSm 
full  share  of  the  estate  of  the  decedent. 

§  1897.  AH  gifts  and  grants  are  made  as  advancements, 
if  expressed  in  the  gift  or  grant  to  be  so  made,  or  if  charged 
in  writing  by  the  decedent  as  an  advancement,  or  acknowl- 
ed^d  in  writing  as  such,  by  the  child  or  other  successor  or 
heir. 

§  1898.  If  the  value  of  the  estate  so  advanced  is  ex- 
pressed in  the  conveyance,  or  in  the  charge  thereof  made  by 
the  decedent,  or  in  the  acknowledgment  of  the  party  receiving 
it,  it  must  be  held  as  of  that  value  in  the  division  and  distri> 
bution  of  the  estate ;  otherwise,  it  must  be  estimated  necording 
to  its  value  when  given,  as  nearly  as  the  same  can  be  ascer- 
tained. 

§  1899.  If  any  child,  or  other  lineal  descendant  receiving 
advancement,  dies  before  the  decedent,  leaving  issue,  the  ad* 
vancement  must  be  taken  into  consideration  in  the  division 
and  distribution  of  the  estate,  and  the  amount  thereof  must 
.e  allowed  accordingly  by  the  representatives  of  the  heirs  r» 
Ldiving  the  advancement,  in  like  manner  as  if  the  advance 
ment  had  been  made  directly  to  them. 

I  1400,  The  provisions  of  the  preceding  lectioiit  of  feUi 
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tide,  as  to  the  inheritance  of  the  husband  and  wife  from  each 
other,  apply  only  to  the  separate  property  of  the  decedents. 

§  1401.  Upon  the  death  of  the  wife,  the  entire  commnnity 
property,  without  administration,  belongs  to  the  surviving 
nusDand,  except  such  portion  thereof  as  may  have  been  set 
apart  to  her  by  judicial  decree,  for  her  support  and  main- 
tenance,  which  portion  is  subject  to  her  testamentary  dispo- 
sition,  and  in  the  absence  of  such  disposition,  goes  to  her  de- 
scendants, or  heirs,  exclusive  of  her  husband.  [In  effect  July 
1,  1874.] 

§  1402.  Upon  the  death  of  the  husband,  one  half  of  the 
community  property  goes  to  the  surviving  wife,  and  the  other 
half  is  subject  to  the  testamentary  disposition  of  the  husband, 
and  in  the  absence  of  such  disposition,  goes  to  his  descendants, 
eqnaljy,  if  such  descendants  are  in  the  same  degree  of  kin- 
dred to  the  decedent;  otherwise,  according  to  the  right  of 
representation ;  and  in  the  absence  of  both  such  disposition 
and  such  descendants,  is  subject  to  distribution  in  the  same 
manner  as  the  separate  propeity  of  the  husband.  In  case  of 
the  dissolution  of  the  community  by  the  death  of  the  hus- 
band, the  entire  community  property  is  equally  subject  to  his 
debts,  the  family  allowance,  and  the  charges  and  expenses  of 
administration. 

§  1403.  Inheritance  or  succession  "by  right  of  represen- 
tation "  takes  place  when  the  descendants  of  any  deceased  heir 
take  the  same  share  or  right  in  the  estate  of  another  person 
that  their  parents  would  have  taken  if  living.  Posthumous 
chUdren  are  considered  as  living  at  the  death  of  their  parents. 

§  1404.  Resident  aliens  may  take  in  all  cases  by  succession 
as  citizens ;  and  no  person  capable  of  succeeding  under  the 
provisions  of  this  title  is  precluded  from  such  succession  by 
reason  of  the  alienage  of  any  relative ;  but  no  uon  resident 
foreigner  can  take  by  succession  unless  he  appears  and  claims 
SQch  succession  within  live  years  after  the  death  of  the  dece« 
dent  to  whom  he  claims  succession. 

§  1406.  When  succession  is  not  claimed  as  provided  in 
Uie  preceding  section,  the  District  Court,  on  information,  musi 
iirect  the  attorney  general  to  reduce  the  pi-operty  to  bis  or 
he  possession  of  the  State  or  to  cause  the  same  to  be  loldt 
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and  the  same  or  the  proceedB  thereof  to  be  deposited  in  the 
state  treasury  for  the  benefit  of  such  non-resident  forcipier, 
or  his  lejral  representative,  to  be  paid  to  him  whenever,  with- 
in five  years  after  such  deposit,  proof  to  the  satisfaction  of  the 
state  coniptruller  and  trea^surer  is  produced  that  he  is  entitled 
to  succeed  thereto. 

§  1406.  When  so  claimed,  the  evidence  and  the  joint  or- 
der of  the  comptroller  and  treasurer  must  be  filed  by  the 
treasurer  as  his  voucher,  and  the  property  delivered  or  the 

Frocceds  paid  to  the  claimant  on  filinjj  his  receipt  therefor. 
F  no  one  succeeds  to  the  estate  or  the  proceeds,  as  heifin  pro- 
vided, the  property  of  the  decedent  devolves  and  escheats  to 
the  ])eo]ile  of  the  State,  and  is  placed  by  the  state  treasurer 
to  the  credit  of  the  school  fund. 

§  1407.  Real  property  passing  to  the  State  under  the  last 
section,  whether  held  by  the  State  or  its  officers,  is  subject  to 
the  same  cluirges  and  trusts  to  which  it  would  have  been  sub- 
ject if  it  had  passed  by  succession,  and  is  also  subject  to  all 
the  provisions  of  Title  VIII.,  Part  III.,  of  the  Code  of  Ciyfl 
Procedure.     [§§  1269-1272.] 

§  1408.  Tho.«e  who  succeed  to  the  property  of  a  deceden 
are  liable  for  his  obligations  in  the  cases  and  to  the  extent 
prescribed  by  the  Code  of  Civil  Procedure.     [§§  1298-1809.] 


TITLE  VIII. 
WATER  RIGHTS. 

liCnOR  14 !0.  Rightff  to  water  may  be  acquired  by  approprUtiOB 

1411.  Approprintinn  must  be  for  a  U:«jful  purpose. 

1412.  Puiiit  of  iliverKion  may  be  chaugiMl. 

1413.  Water  may  be  turned  into  natiu&l  channelj. 

1414.  First  in  time,  first  in  right. 

1415.  Notice  of  appropriation. 

1416.  DiliiTenoe  in  appropriating. 

1417.  Completion  delined. 

141S.  Doctrine  of  reiatiou  applied 

1419.  Foi-feiture. 

1420.  Uights  of  present  claimant. 

1421.  Recorder  to  keep  book  in  which  to  reoord  aotiBtfc 
1428.  TbU  title  not  to  affect  righto  of  riparian  proptMon 


§  1410^  '^he  right  to  t^  iwe  of  rtinnmg  water  flowib^  in 
%  river  or  stream,  or  down  a  caSon  or  ravine,  may  be  acquired 
by  appropriation. 

§  1411.  The  appropriation  must  be  for  some  useful  or 
beneficial  purpose,  and  when  the  appropriator  or  his  successor 
(n  iuterest  ceases  to  use  it  for  such  a  purpose,  the  right  ceases. 

§  1412.  The  person  entitled  to  the  use  may  change  the 
place  of  diversion,  if  others  are  not  injured  by  such  change, 
and  may  extend  the  ditch,  flume,  pipe,  or  aqueduct  by  which 
the  diversion  is  made  to  places  beyond  that  Avhere  the  first 
use  was  made. 

§  1413.  The  water  appropriated  maybe  turned  into  the 
channel  of  another  stream  and  mingled  with  its  water,  and 
then  reclaimed  ;  but  in  reclaiming  it  the  water  already  appro- 
priated by  another  must  not  be  diminished. 

§  1414.  As  between  appropriators,  the  one  first  in  time  Is 
the  first  in  right. 

§  1416.  A  person  desiring  to  appropriate  water  must  post 
a  notice,  in  writing,  in  a  conspicuous  place  at  the  point  of  in- 
tended  diversion,  stating  therein : 

1.  That  he  claims  the  water  there  flowing  to  the  extent  of 
(giving  the  number)  inches,  measured  under  a  four-inch 
pressure ; 

2.  The  purposes  for  which  he  claims  it,  and  the  place  of  in- 
tended use ; 

3.  The  means  by  which  he  intends  to  divert  it,  and  the  size 
of  the  flume,  ditch,  pipe,  or  aqueduct  in  which  he  intends  to 
divert  it ; 

A  copy  of  the  notice  must,  within  ten  days  after  it  is  posted, 
be  recorded  in  the  office  of  the  recorder  of  the  county  in  which 
it  is  posted. 

§  1416.  Within  sixty  days  after  the  notice  is  posted,  the 
claimant  must  commence  the  excavation  or  construction  of 
the  works  in  which  he  intends  to  divert  the  water,  and  must 
prosecute  the  work  diligently  and  uninterruptedly  to  com- 
pletion, unless  temporarily  interrupted  by  snow  or  rain. 

§  1417.  By  "completion  "  is  meant  conducting  the  waten 
\>  the  place  of  intended  use. 
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§  1418.  By  a  oomplianoe  with  the  above  rales  the  claim- 
ant's right  to  the  use  of  the  water  relates  back  to  the  time  the 
Dotice  was  posted. 

§  1419.  A  failure  to  comply  with  such  rules  deprives  the 
claimants  of  the  right  to  the  use  of  the  water  as  against  a  sub- 
sequent claimant  who  complies  therewith. 

§  1420.  Persons  who  have  heretofore  claimed  the  right  to 
water,  and  who  have  not  constructed  works  in  which  to  divert 
it,  and  who  have  not  diverted  nor  applied  it  to  some  useful 
purpose,  must,  after  this  title  takes  effect,  and  witliin  twenty 
days  thereafter,  proceed  as  in  this  title  provided,  or  their  right 
ceases. 

§  1421.  The  recorder  of  each  county  must  keep  a  book, 
a  which  he  must  record  the  notices  provided  for  in  this  tiUe. 

§  1422.  The  rights  of  riparian  proprietors  are  not  affected 
oy  the  provisions  of  this  title. 
Bee  Act  of  April  1, 187S,  To  provide  Iirifatlon,  AppouUx,  p.  474 


DIVISION  THIRD 


Part  I.   OBLIGATIONS    IN    GENERAL,    || 
1427-1543. 
n.   CONTRACTS,  §§  1549-1701. 
HL  OBLIGATIONS  IMPOSED  BY  LAW, 

§§  1708-1715. 
IV.  OBLIGATIONS     ARISING      FROM 
PARTICULAR    TRANSACTIONS, 
§§  1721i^268. 


PART  1. 


OBLIGATIONS  IN  GENERAL. 

ffiTUB  L  Definition  of  Obligations,  §§  1427-1428. 

IL  Interpretation  of.  Obligations,  §§  1429-1451 

III.  Transfer  of  Obligations,  §§  1457-1467. 

IV.  Extinction  of  Obligations,  §§  1473-154S. 


TITLE  L 

DEFINITION  OF  OBLIGATIONS. 

SjNnnoN  1427.  Obligation,  what. 

1428.  IIow  cieated  and  enforced. 

§  1427.  An  obligation  is  a  legal  duty,  hj  which  a  person 
Is  Douud  to  do  or  not  to  do  a  certain  thing. 

§  1428.  An  obligation  arises  either  £rom : 

1.  The  contract  of  the  parties;  or, 

2.  The  operation  of  law. 

An  obligation  arising  from  operation  of  law  may  be  en- 
Forced  in  the  manner  provided  oy  law,  or  by  ciril  action  or 
proceeding.     [In  effect  July  1, 1874.] 

66GaL218. 


TITLE  n. 

INTERPRETATION  OF   OBLIGATIONS 

Craftbr  1.  General  Rules  of  Interpretation.  §  1429. 
IL  Joint  or  Sbveral  Obligations,  §§  1430-148S* 
ni.  Conditional  Obugations,  §4  1434-1442. 
IV.  Altebnativb  Obligations,  {{  1448-1451. 
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CHAPTER  L 

GENEBAIj  BXTIiES  OF  INTBBPBBTATIOV. 
8ionoail428.  General  roles. 

§  1429.  The  rules  which  gorem  the  iifterpietaticm  of 
eontracts  are  prescribed  hy^art  IL  of  this  diTision.    Other 
obligations  are  interpreted  bj  the  same  rules  Iqr  which  statute* 
of  a  similar  nature  are  interpreted. 
66  Cal.  218. 


CHAPTER  IL 

JOINT  OR  SEVERAL  OBLIGATIONS. 

Sionoir  1430.  Obligations,  ioi^t  or  serenl,  Ac 

1431.  Wben  joint. 

1432.  Contribution  between  joint  psrtiei 

S  1430.  An  obligation  imposed  upon  several  persona^  or 
a  right  created  in  favor  of  aeyeral  person^  VM^.  be : 

1.  Joint; 

2.  Several;  or, 

8.  Joint  and  several. 

§  1431.  An  obligation  imposed  upon  severjil  per&o^,  or 
a  right  created  in  favor  of  several  persons,  is  presumea  to  b6 
joint,  and  not  several,  except  in  the  special  cases  mentioned 
in  the  Title  on  the  Intei*pre ration  of  Contracts.^  This  presump- 
tion, in  the  case  of  a  right,  cf^i  he  overcome  ovlj  hf  express 
words  to  the  contrary. 

§  1432.  A  party  to  a  joint,  or  joint  and  several  obliga- 
tion, who  satisfies  more  than  his  share  of  the  claim  against 
all,  maj  require  a  propc^ipni^tiQ  contribution  firom  afi  thi 
parties  joined  with  him. 


119     nrrsspKETATiOR  air  oblioatsons.    §{  1484-1 44Q 

CHAPTER  in. 

OONDITIONAIj  OBIiIGATIONS. 

IMVIUA 1484.  Obligation,  irhen  conditional. 
1435.  Coiiditione,  kinds  of. 
1438.  Conditions  precedent. 
1437.  Conditions  concurrent. 
1488.  Condition  subsequent. 
1499.  Performance,  &«.,  of  conditions,  wben  iiiMinHil 

1440.  AVtaen  performance,  &c.,  excused. 

1441.  Impossible  or  unlawful  conditions  roid. 

1442.  Conditions  inTolyii^  forfeiture,  how  conBtnied. 

§1434.  An  obligation  is  conditional,  when  the  rights  o« 
duties  of  any  party  thereto  depend  upon  the  occnrrence  of  as 
uncertain  event. 

f  1436.  Conditions  may  be  precedent,  concurrent,  or 
subsequent. 

§  1436.  A  condition  precedent  is  one  which  is  to  be  per- 
formed before  some  right  dependent  thereon  accrues,  or  some 
act  dependent  thereon  is  performed. 

§  1487*  Conditions  concurrent  are  those  which  are  mufc> 
nally  dependent,  and  are  to  be  performed  at  the  same  time. 
68  Cal.  723. 

§  1488.  A  condition  subsequent  is  one  referring  to  a  fut- 
ure event,  upon  the  happening  of  which  the  obligation  be- 
comes no  lon.u:er  binding  upon  the  other  party,  if  he  chooses 
to  avail  himsdif  of  the  condition. 

§  1439.  Before  any  party  to  an  obligation  can  require 
another  party  to  perform  any  act  under  it,  he  must  fulfil  all 
conditions  precedent  thereto  imposed  upon  himself;  and  must 
be  able  andE  offer  to  fulfil  all  conditions  concurrent  so  imposed 
upon  him  on  the  like  fulfilment  by  the  other  party,  except  as 
provided  by  the  next  section. 

§  1440.  If  &  party  to  an  obHsation  gives  notice  to  another 
before  the  latter  is  in  default,  uiat  .he  will  not  perform  the 
same^ipon  hie  part,  and  does  not  retract  sach  notice  before  the 
time  at  which  performaneo  upon  his  part  is  due^  such  othttt 
uarty  is  entitled  to  enforce  the  obligation  without  previously 
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performing  or  offering  to  perform  any  conditions  upon  his  part 
m  favor  of  the  former  party. 

§  1441.  A  condition  in  a  contract,  the  fulfilment  of  which 
is  impossible  or  unlawful,  within  the  meaning  of  the  Article  on 
the  Object  of  Contracts,  or  which  is  repugnant  to  the  nataro 
of  the  interest  created  by  the  contract,  is  void. 

§  1442.  A  condition  involving  a  forfeiture  must  be 
strictly  interpreted  against  the  party  for  whose  benefit  it  is 
created. 


CHAPTER  IV. 

ALTERNATIVE  OBLIQATIONS. 

Sicnoir  1448.  Who  has  the  right  of  selection. 

1449.  Right  of  selection,  how  lost. 

1450.  AltematiTes  indivisible. 

1451.  Nullity  of  one  or  more  of  altematlTe  obligations. 

§  1448.  If  an  obligation  requires  the  performance  of  one 
of  two  acts  in  the  alternative,  tne  party  required  to  perform 
has  the  right  of  selection,  unless  it  is  otherwise  provided  by 
the  terms  of  the  obligation. 

§  1449.  If  the  party  having  the  right  of  selection  be- 
tween nlternative  acts  does  not  p:ive  notice  of  his  selection  to 
the  other  party  within  the  time,  if  any,  fixed  by  the  obligation 
for  that  purpose,  or,  if  none  is  so  fixed,  before  the  time  at 
which  the  obligation  ought  to  be  peiformed,  the  right  of  seleo> 
tion  passes  to  the  other  party. 

§  1460.  The  party  having  the  rircht  of  selection  betweeo 
alternative  acts  most  select  one  of  them  in  its  entirety,  and 
cannot  select  part  of  one  and  part  of  another  without  the  con- 
Mnt  of  the  other  party. 

§  1451.  If  one  of  the  alternative  acts  required  by  an  ob 
ligation  is  such  as  the  law  will  not  enforce,  or  becomes  unlaw 
ti  or  impossible  of  performance,  the  obligation  is  to  be  iatw 
PMted  as  though  the  other  stood  alone. 


r ' 


2S1  TBANSVBB  Ol*  OBLIGATIONS.     §§  1457-1462 


TITLE  in. 
TRANSFER  OF   OBLIGATIONS. 

Ssoncnr  1457.  Burden  of  obligation  not  transferable. 

1458.  lUghtM  ariiting  out  of  obligation  transferable. 

1459.  Non-ni^tiable  inHtruments  may  be  tnuuiferxei. 

1460.  Covenants  running  with  land,  what. 

1461.  What  GOTenanta  run  with  land. 

1462.  Same. 

1463.  Same. 

1464.  What  corenants  run  with  land  when  aMlgm  an  taaattU 

1465.  Who  are  bound  by  coTenants. 

1466.  Who  are  not. 

1467.  Apportionment  of  eoTenants. 

§  1457.  The  burden  of  an  obligation  may  be  transferred 
with  the  consent  of  the  party  entitled  to  its  benefit,  but  not 
odierwise,  except  as  provided  by  section  1466. 

§  1458.  A  right  arising  out  of  an  obligation  is  the  prop- 
erty of  the  person  to  whom  it  is  due,  and  may  be  transferred 
as  such. 

§  1469.  Anon-negotiable  written  contract  for  the  payment 
of  mouey  or  personal  property  may  be  transferred  by  indorse- 
ment, in  like  manner  with  negotiable  insitruments.  Such  in- 
dorsement shall  transfer  all  the  riiihts  of  the  assignor  under 
the  instrument  to  the  assignee,  subject  to  all  equities  and  de- 
fences existing  in  favor  of  the  maker  at  the  time  of  the  in- 
dorsemeiit. 

56  Cal.  129 ;  57  Gal.  804. 

§  1460.  Certain  covenants,  contained  in  grants  of  estates 
in  real  property,  are  appurtenant  to  such  estates,  and  pass  with 
thiin,  so  as  to  bind  the  assigns  of  the  covenantor  and  to  vest 
in  the  assigns  of  the  covenantee,  in  the  same  manner  as  if 
they  had  personally  entered  into  them.  Such  covenants  are 
said  to  run  with  the  laud. 

§  1461*  The  only  covenants  which  run  with  the  land  are 
those  specified  in  this  title,  and  those  wbibh  are  incidental 
therato. 

1 1462*  Every  covenant  contained  in  a  grant  of  an  aitati 
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En  real  property,  which  is  made  for  the  direct  benefit  of  the 

f>ropert)r,  or  some  part  of  it  then  in  existence,  rans  luth  the 
and. 

§  1463.  The  last  section  includes  covenants  "of  wav 
ranty,"  **  for  quiet  enjoyment/'  or  for  further  assurance  on 
the  part  of  a  grantor,  and  covenants  for  the  payment  of  rent, 
or  of  taxes  or  assessments  upon  the  land,  on  the  part  of  a 
grantee. 

§  1464.  A  covenant  for  the  addition  of  some  new  thing  to 
real  property,  or  for  the  direct  benefit  of  some  pai*t  of  the 
property  not  then  in  existence  or  annexed  thereto,  when  con- 
tained in  a  grant  of  an  estate  in  such  property,  axid  made  by 
the  covenantor  expressly  for  his  assigns  or  to  the  assigns  of 
the  covenantee,  runs  with  land  so  far  only  as  the  assigns  thus 
mentioned  are  concerned. 

§  1465.  A  covenant  running  with  the  land  binds  thoM 
only  who  acquire  the  whole  estate  of  the  covenantor  in  some 
part  of  the  pi-operty. 

§  1466.  No  one,  merely  by  reason  of  having  acquired  an 
estate  subject  to  a  covenant  running  with  the  land,  is  liable 
for  a  breach  of  the  covenant  before  he  acquired  the  estate,  or 
alter  he  has  parted  with  it  or  ceased  to  enjoy  its  benefits. 

§  1467.  Where  several  persons,  holding  by  several  titles, 
are  subject  to  the  burden  or  entitled  to  the  benefit  of  a  oovo- 
nant  running  with  the  land,  it  must  be  apportioned  among 
them  according  to  the  value  of  the  property  subject  to  it  held 
by  them  respectively,  if  such  value  can  be  ascertained,  nud  if 
not,  then  according  to  their  respective  interests  in  poiul  of 
quantii/. 


BXTiireTios  OF  oBuoATiom.    II 1478-1470 


TITLE  IV. 
EXTINCTION  OF  OBLIGATIONS. 


Chiptbr  I.  Performance,  §§  1473-1479. 

11.  Offer  of  Performance,  §§  14S5-1505. 
III.  Prevention  of  Performance  ou  Offer,  {§  1511* 
1515. 
^  Accord  and  Satisfaotion,  §§  1521-1524. 
^  KfovATioN,  §1 1530-1538. 
TI.  Release,  §§  1541-1548. 


^: 


CHAPTER  L 
PBBFOBMANOB. 

taonoK  141^.  Obligation  extinguished  bj  performance. 

1474.  Performance  by  one  of  seyeral  joint  debton. 

1475.  Perfortoinee  to  one  of  Joint  creditors. 

1476.  Effect  of  dizeotions  by  ciediton. 

1477.  Partial  performaaee. 

1478.  Payment,  what. 

1479.  Application  of  general  performance.         ^ 

I  1478.  Full  perfbrmanee  of  an  obligation,  by  th^i  patrtf 
whofte  dntr  it  is  to  perform  it,  or  by  any  other  peraon  on  hb 
behalf,  an^  with  his  Msent,  if  accepted  by  the  creditor,  extin)- 
g^ishes  it. 

!  1474.  Performance  of  an  obligation,  by  one  of  several 
persons  who  are  jointly  liable  nnder  it,  extingnishes  the  lia- 
bility of  aU. 

I  1475.  An  obligation  in  faror  of  seyeral  persons  is  ex^^ 
tinguished  by  performance  rendered  to  any  or  them,  Except 
in  the  case  of  a  deposit  made  by  owners  in  common,  or  in 
joint  ownership,  which  is  regulated  by  the  Title  on  Depont. 

I  1476.  If  a  creditor,  or  any  one  of  two  or  more  joinl 
dKditors,  at  any  time  directs  the  debtor  to  perform  his  obliga* 
tkm  in  a  particular  manner,  the  obligation  is  extingnishid  by 
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peribrmanoe  in  that  manner,  even  though  the  creditor  doef 
not  reoeivo  the  benefit  of  such  performance. 

S  1477.  A  partial  performance  of  an  indivisible  oblis:ation 
extingai8h<»s  a  corresponding  proportion  thereof,  if  the  benefit 
of  anch  performance  is  voiuntanlj  retained  by  the  creditor, 
bat  not  otherwise.  If  such  partial  performance  is  of  such  a 
nature  that  the  creditor  cannot  ayoiu  retaining  it  without  in- 
juring his  own  property,  his  retention  thereof  is  not  presumed 
to  be  voluntary. 

I  1478.  Performance  of  an  obligation  for  the  delivery  of 
money  only  is  called  payment. 

§  1478.  Where  a  debtor,  under  several  obligations  to  an- 
other, does  an  act,  by  way  of  performance,  in  whole  or  in 
part,  which  is  equally  applicable  to  two  or  more  of  such  obli- 
gations, such  performance  must  be  applied  as  follows : 

1.  If,  at  the  time  of  performance,  the  intention  or  desire  ol 
the  debtor  that  such  performance  sfaould.be  apjilied  to  the  ex- 
tinction of  any  particular  obligation,  be  manifested  to  the 
creditor,  it  must  be  so  applied ; 

2.  If  no  such  application  be  then  made,  the  creditor,  within 
a  reasonable  time  after  such  performance,  may  apply  it  to- 
ward the  extinction  of  any  obligation,  performance  of  which 
was  due  to  him  from  the  debtor  at  the  time  of  such  perform- 
ance ;  except  that  if  similar  obligations  were  due  to  him,  both 
individually  and  as  a  trustee,  he  must,  unless  otherwise  di- 
rected by  the  debtor,  apply  the  performance  to  the  extinction 
of  all  such  obligations  in  equal  proportion ;  and  an  application 
once  made  by  the  creditor  cannot  be  rescinded  without  the 
consent  of  [the]  debtor ; 

3.  If  neither  party  makes  such  application  within  the  time 
prescril)ed  herein,  the  performance  must  be  applietl  to  th(^  ex- 
tinction of  obligations  in  the  following  order ;  and,  if  thert  be 
more  than  one  obligation  of  a  particular  class,  to  the  extino* 
tiou  of  ail  in  that  class,  rntably : 

(I.)*  Of  interest  duo  at  the  time  of  the  performance ; 

(2.)  Of  principal  due  at  that  time ; 

(3.)  Of  the  obligation  earliest  in  date  of  maturity ; 

(4.)  Of  an  obligation  not  secured  by  a  lien  or  collateral  aj» 
4»Jtaking ; 

(5.)  Of  an  obligation  secured  by  a  lien  or  collateral  uudm 
Wlog.    [In  eShct  July  1, 1874.] 
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CHAPTER  n. 

OFFBB  OF  PEBFOBMANCBL 

Baonoia  1486.  Obligation  extinguished  by  offer  of  performane*. 

1486.  Offer  of  partial  performance. 

1487.  By  whom  to  be  made. 

1488.  To  whom  to  be  made. 

1489.  Afhere  offer  may  be  made. 

1490.  When  offer  most  be  made. 

1491.  Same. 

1492.  Compensation  after  delay  In  performance. 

1493.  Offer  to  be  made  in  good  faith. 

1494.  Conditional  offer. 

1495.  Ability  and  willingness  essential. 

1496.  Production  of  thing  to  be  delirered  not  neoessarj. 

1497.  Thing  offered  to  be  kept  separate. 

1498.  PeiVormance  of  condition  precedent. 

1499.  Written  receipts. 

1500.  Extinction  of  pecuniary  obUgatioii. 

1501.  Objections  to  mode  of  offer. 

1502.  Title  to  thing  offered. 

1503.  Custody  of  thing  offered. 

1504.  Effect  of  offer  on  accessories  of  obllsation. 

1505.  Creditor's  retention  of  thing  which  he  refuses  to  accept. 

§  1485.  An  obligation  is  extinguished  by  an  offer  of  peiw 
formance,  made  in  conformity  to  the  rules  Herein  prescribed, 
And  with  intent  to  extinguish  the  obligation. 

§  I486.  An  offer  of  partial  performance  is  of  no  effect. 

§  1487.  An  offer  of  performance  mnst  be  made  by  the 
debtor,  or  by  some  person  on  his  behalf  and  with  his  assent. 

§  1488.  An  offer  of  performance  mnst  be  made  to  the 
.  reditor,  or  to  any  one  of  two  or  more  joint  creditors,  or  to  a 
person  authorized  by  one  or  more  of  them  to  receive  or  culloct 
what  is  due  under  the  obligation,  if  such  creditor  or  author- 
ized person  is  present  at  the  place  where  the  offer  may  be  made ; 
and,  if  not,  wherever  the  creditor  may  be  found.  [In  effect 
July  1, 1874.] 

f  1489.  In  the  absence  of  an  express  provision  to  the  co» 
^tBTy,  an  offer  of  performance  may  oe  made,  at  the  option  of 
the  debtor : 

1.  At  any  place  appointed  by  the  creditor ;  or. 
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2.  Wherever  the  person  to  whom  the  oflfer  oaght  to  be  madB 
can  be  foand;  or, 

3.  If  such  person  cannot,  with  reasonable  diligence,  be 
fbnnd  within  this  State,  and  within  a  reasonable  distance  from 
his  residence  or  place  of  business,  or  if  he  evades  the  debtor, 
then  at  his  residence  or  place  of  business,  if  the  same  can, 
with  reasonable  dili^nce,  be  fon^d  within  the  State  ;  or, 

4.  If  this  cannot  be  done,  then  at  any  place  within  thb 
State. 

§  1490.  Where  an  obligation  fixes  a  time  for  its  perform- 
ance, an  offer  of  performance  must  be  made  at  that  time^ 
within  reasonable  hours,  and  not  before  nor  afterwardd. 

§  1491.  Where. an  obligation  does  not  fix  the  time  for  its 
performance,  an  offer  of  performance  msy  be  made  at  any 
time  before  the  debtdr,  vtpon  a  reasonable  demand,  has  refoaed 
to  perform. 

§  1492.  Where  delay  in  performance  is  capable  of  exact 
and  entire  compensation,  and  time  has  not  been  expressly  de- 
clared to  be  of  the  essence  of  the  obligation,  an  offer  of  perform* 
ance,  accompanied  with  an  offer  of  such  compensation,  may  be 
made  at  any  time  after  it  is  doe,  but  without  prejudice  to  any 
rights  acquired  by  the  creditor,  or  by  any  other  person,  in  tlw 
mean  time. 

§1493.  An  offer  of  performance  must  be  made  in  good 
faith,  and  in  snch  manner  as  is  most  likely,  under  the  cir- 
cnmstances,  to  benefit  the  creditor. 

§  1494*  An  offer  of  performance  must  be  free  from  any 
conditions  which  the  creditor  is  not  bound,  on  his  part,  to 
perform. 

§  1495.  An  ofier  of  performance  is  of  no  effect  if  the  per* 
ion  making  it  is  not  able  and  willing  to  perform  according  to 
the  offer. 

S  1496.  The  thing  to  be  delivered,  if  any,  need  not  in  any 
ease  lie  actuallv  prc^uced,  upon  an  offer  of  performsnee 
mless  the  ofier  is  accepted. 

f  1497.  A  thing,  when  oflfored  by  fray  of  perfoiflMUifle 
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Rtoflt  not  be  mixed  with  other  thingil  from  which  it  cannot  be 
■eparated  immediate] j  and  without  difficulty. 

§  1498.  When  a  debtor  is  entitled  to  the  performance  of  a 
condition  precedent  to,  or  concurrent  with,  performance  on 
hia  part,  he  may  make  his  offer  to  depend  upon  the  due  per- 
formance of  sucn  condition. 

iB  091.26, 

§  1499.  A  debtor  baa  a  right  td  recfiire  from  his  creditoi 
a  written  receipt  for  any  property  delivered  in  performance  of 
his  obhgfltlon. 

49  Gal.  25. 

§  1600.  An  obligation  for  thd  payment  of  moHej  is  ex* 
tingnisliod  by  a  due  offer  of  payment,  if  the  amount  is  imme- 
diately deposited  in  the  name  of  the  creditor,  with  some  bank 
of  deposit  within  this  State,  of  good  repute,  asid  notice  there- 
of is  giyen  to  the  creditor. 

§  1601.  All  objections  to  the  mode  of  an  offer  of  perform 
ance,  which  the  creditor  has  an  opportunity  to  state  at  the 
time  to  th£  person  making  the  offer,  and  which  could  be  then 
obviated  by  him,  are  waived  by  the  creditor,  if  not  then 
stated. 

§  1502.  The  title  to  a  thing  dulpr  offered  in  performance 
of  an  obligation  passes  to  the  creditor,  if  the  debtor  at  the 
time  signihes  his  mtention  to  that  effect. 

§  1508.  The  person  offering  a  thing,  other  than  money, 
by  way  of  performance,  must,  if  he  means  to  treat  it  as  belong- 
ing to  the  creditor,  retain  it  as  a  depositary  for  hire,  until  the 
creditor  accepts  it,  or  until  he  has  given  reasonable  notice  to 
the  creditor  tliat  ho  will  retain  it  no  longer,  and,  if  with  rea- 
pociible  diligence  he  can  find  a  suitable  depositary  therefor, 
until  he  has  deposited  it  with  such  person. 

§  1604.  An  offer  of  payment  or  other  performance,  duly 
nade,  though  the  title  to  the  thing  offered  be  not  tran^erred 
to  the  creditor,  stops  the  running  of  interest  on  the  oblit^ation 
and  has  the  same  eflfect  npon  all  its  incidents  as  a  perf ori» 
thereof. 
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§  1605.  If  anything  is  given  to  a  creditor  bj  way  of  per* 
formance,  which  ne  refases  to  accept  as  such,  he  is  not  bouii4 
to  return  it  without  demand ;  but  if  he  retains  it,  he  is  a  gre  • 
tuitous  depositary  thereof. 

Gotte  when  tender  is  made  before  suit  brought.    Code  ClT.  Proe.  1080 


CHAPTEB  IIL 
PBBVBNTION  OF  PBBFOBMANCE  OB  OFFBB. 

Sacnoir  1511.  What  excuses  performance,  &c. 

1612.  Effect  of  prerention  of  performance. 
1518.  Same.    (Itepealed.) 

1514.  Same. 

1515.  Effect  of  refusal  to  iK«ept  performance  before  offer. 

f  1611.  The  want  of  performance  of  an  obligation,  or  of 
an  offer  of  performance,  in  whole  or  in  part,  or  any  delay 
therein,  is  excused  by  the  following  causes,  to  the  extent  to 
which  they  operate : 

1.  When  such  performance  or  oiler  is  prevented  or  delayed 
by  the  act  of  the  creditor,  or  b^  the  operation  of  law,  even 
though  there  may  have  been  a  stipulation  that  this  shall  not 
be  an  excuse ; 

2.  When  it  is  prevented  or  delayed  by  an  iiTesistible,  super- 
human cause,  or  by  the  act  of  public  enemies  of  this  State  or 
of  the  United  States,  unless  the  parties  have  expressly  agreed 
to  the  contrary  ;  or, 

3.  Wlien  the  debtor  is  indnced  not  to  make  it,  by  any  act 
of  the  creditor  intended  or  natnrally  tending  to  hare  that 
effect,  done  at  or  before  the  time  at  which  such  performance 
V  r  offer  may  be  made,  and  not  rescinded  before  that  time 

§  1612.  If  the  performance  of  an  obligation  be  prevented 
by  the  creditor,  the  debtor  is  entitled  to  all  the  benefits  which 
he  would  have  obtained  if  it  had  been  performed  by  both  par. 
ties.    [In  effect  July  1,  1874.] 

§  1613  of  said  Code  is  repealed.    [In  effect  July  1, 1874.] 

&1614.  If  performance  of  an  obligation  is  prevented  by 
§ny  cause  excusing  performance,  other  than  the  act  of  tkt 
veditor,  the  debtor  is  entitled  to  a  ratable  proportion  of  lbs 
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consideration  to  which  he  would  have  been  entitled  upon  ftill 
perfonnance,  according  to  the  benefit  which  the  creditor  re- 
ceives from  the  actual  performance. 

§  1515.  A  refusal  by  a  creditor  to  accept  performance, 
made  before  an  offer  thereof,  is  equivalent  to  an  offer  and  it 
fosal,  unless,  before  performance  is  actually  due,  he  gives  no- 
tice to  the  debtor  of  his  williugness  to  accept  it. 


CHAPTER  rV. 

ACCORD  AND  SATISFACTION. 

8ionoirl521.  Aeeord,  what. 

1622.  Effect  of  accord. 

1528.  Satisfaction,  what. 

1524.  Accord  of  liquidated  debt. 

§  1521*  An  accord  is  an  agreement  to  accept,  in  extinc- 
tion of  an  obligation,  something  different  from  or  loss  than 
that  to  which  the  person  agreeing  to  accept  is  entitled.  [In 
effect  July  1,  1874.J 

§  1622.  Though  the  parties  to  an  accord  are  bonnd  to 
execute  it,  yet  it  does  not  extinguish  the  obligation  until  it 
it  fully  executed. 

66C«1.485. 

§*  1528*  Acceptance,  by  the  creditor,  of  the  consideraUon 
of  an  accord  extinguishes  the  obligation,  and  is  called  satis- 
fiiction. 

66  i;al.  485. 

§  1524.  Part  performance  of  an  obligation,  either  bcl  >ro 
or  after  a  breach  thereof,  when  expressly  accepted  by  the 
creditor  in  writinjr,  in  satisfaction,  or  rendered  iu  pursumca 
of  au  agreement  in  writing,  for  that  parpose,  thor£;h  wif^out 
any  new  consideration^  extinguishes  tne  obligation,  [la  eiTWcl 
July  1,  1874.] 

56Cal.  4»5. 
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CHAPTER  V. 
NOVATION. 

BmrfiW  1580.  NoTatlon,  what. 

1531.  Modes  of  novation. 
15S2.  NoTation  a  contraet. 
1583.  Rescitalon  of  novation. 

§  1580.  Novation  is  the  snbstitation  of  a  new  obligatkm 
for  an  existing  one. 
49  Gal.  60. 

§  1581.  l^oYation  b  made ; 

1.  By  the  substitution  of  a  new  obligation  between  theaame 
parties,  with  intent  to  extinguish  the  old  obligation ; 

2.  Bj  the  substitution  of  a  new  debtor  in  place  of  the  old 
one,  with  intent  to  release  the  latter;  or, 

3.  Bj  the  substitution  of  a  new  creditor  in  place  of  the  old 
one,  with  intent  to  transfer  the  rights  of  the  latter  to  the 
former. 

§  1532.  Novation  is  made  b]jr  contract,  and  is  sabjeot  to 
all  the  rales  concerning  contracts  in  general. 
64  Gal.  888. 

§  1538.  When  the  obligation  of  a  third  ^raon,  or  an  m^ 
der  upon  such  person,  is  accepted  in  satisfaction,  the  creditor 
may  rescind  such  acceptance  if  the  debtor  prevents  sach  per- 
son from  complying  with  the  order,  or  from  fulfilling  the  obli- 
gation ;  or  if,  at  the  time  the  obligation  or  order  ia  reoeived, 
snch  person  is  insolvent,  and  this  fact  Is  unknown  to  the  cre^ 
itor ;  or  if,  before  the  creditor  can  with  reasonable  diligenot 
present  the  order  to  the  person  upon  whom  it  ia  givtn^  £1  b» 
oomeis  insolvent.    [In  effdct  Ju^  1  1874.^ 
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CHAPTER  VL 
BBIjBASB. 

BwnOH  IMl.  Obligation  extiasaiitlud  by  relaiuse. 

15^  Certain  elaipi  BOt  aif «ptie<}  by  general  releaM. 
15i8.  BeleaM  of  BVf&sA  Joint  debtozf . 

§  1541.  An  obligation  is  extinguished  by  a  release  there- 
fipom  given  to  the  debtor  by  thp  er^^itor,  upon  a  new  consid- 
eration, or  in  writing,  with  or  without  new  consideration. 

67  Gal.  40. 

§  %54k2,  A  general  release  does  not  extend  to  claims 
whici^  the  creditor  does  not  know  or  suspect  to  exist  in  his 
favor  at  the  time  of  ^^eoating  the  release,  which  if  kqown  by 
him  must  hfkve  materially  affected  hi^  settlement  with  the 
debtor.    [In  effect  July  1,  1874.] 

§  1643.  A  release  of  one  o|  two  or  more  joint  debtors 
does  not  extin«;uish  the  obligations  of  any  of  the  others,  un- 
less they  are  mere  ffuij^rantois ;  nor  4oe9  it  n^t  ^eir  right  to 
eontribatioii  from  mm. 


PART  n. 


CONTRACTS. 

TithB  I.  Nature  of  a  Contract,  §§  1549-1615. 

n.  Manner  op  creating  Contracts,  §§  1619-161f 
IIL  Interpretation  op  Contracts,  §§  1635-1661. 
IV.  Unlawful  Contracts,  §§  1667-1676. 

V.  Extinction  op  Contracts,  §§  1682-1701. 


TITLE  L 

NATURE  OF  A  CONTRACT. 

Chaftbr  I.  Definition,  §§  1549-1550. 

II.  Parties,  §§  1556-1559. 
IIL  Consent,  $§  1565-1589. 
IV.  Object,  §§  1695-1599. 

v.  Consideration,  §§  1605-161i* 

CHAPTER  L 
DEFINITION. 

Bwnvxs  1649.  Contract,  what. 

1560.  Kasentlal  elements  of  eontiaet. 

§  1649.  A  contract  is  an  agreement  to  do  or  not  to  do 

a  certain  thing. 

§  1550.  It  is  essential  to  the  existence  of  a  contract  that 
there  should  be : 
1.  Parties  capable  of  contracting; 
S.  Their  consent ; 
8.  A  lawfol  object ;  and, 
4.  A  BttiBcient  cause  or  conrideratiiMi. 
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CHAPTER  n. 
PARTIES. 

iMnoH  1566.  Who  m&y  contcaot. 
1^7.  Minors,  &c. 

1558.  Identification  of  parties  necessary. 
1659.  Wlien  contract  for  benefit  of  third  penon  may  be  Miioned. 

§  1656.  All  persons  are  capable  of  contracting,  except 
minors,  persons  of  unsound  mind,  and  persons  deprired  of 
dvil  rights. 

§  1557.  Minors  and  persons  of  unsound  -mind  bare  onlj 
0nch  capacity  as  is  defined  by  Part  I.  of  Division  I.  of  this 
Code. 

§  1558.  It  is  essential  to  the  validity  of  a  contract,  not 
only  that  the  parties  should  exist,  but  that  it  should  be  possi- 
ble to  identify  them. 

§  1559.  A  contract,  made  expressly  for  the  benefit  of  ft 
third  person  may  be  enforced  by  him  at  any  time  before  tbe 
parties  thereto  rescind  it. 


CHAPTER  IIL 
CONSENT. 

iMnoir  1566.  Essentials  of  consent. 

1566.  Consent,  when  Toidable. 

1567.  Apparent  consent,  when  not  free. 

1568.  When  deemed  to  have  been  obtained  by  IrtMd  At* 

1569.  Duress,  what. 

1570.  Menace,  wliat. 

1571.  Fraud,  actual  or  eonstruotlTe. 

1572.  Actual  fraud,  what. 
1673.  ConstructiTe  fraud. 

1574.  Actual  fraud  a  question  of  fMt 
1675.  Undue  influence,  what. 
15r76.  Mistake,  what. 

1577.  Mistake  of  fact. 

1578.  Mistake  of  law. 

]fi79.  Ifistake  of  foreign  laws. 
150(h  Mutuality  of  consent. 
1681.  Oommunication  of  consMii. 
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Jbonov  1682.  Mode  of  commnnieatiDg  acceptance  of  propoMiL 

1588.  When  communication  deemed  complete. 
1684.  Acceptance  by  performance  of  conditions. 

1586.  Acceptance  must  be  absolute. 
1686.  Revocation  of  proposal. 

1587.  ReTocation,  how  made. 

1688.  Ratification  of  contract,  void  for  want  of  consent. 

1589.  Assumption  of  obligation  by  acceptance  of  beneflta. 

1 1565.  The  consent  of  the  parties  to  a  contract  mnBt  be 

1.  Free; 

2.  Mutual ;  and, 

3.  Commnnicated  by  each  to  the  other. 

§  1566.  A  consent  which  is  not  free  is  nevertheless  not 
absolutely  void,  bnt  may  be  rescinded  by  the  parties,  in  the 
manner  prescribed  by  the  Chapter  on  Rescission. 

§  1667.^n  apparent  consent  is  not  real  or  free  when  ob- 
tained through  : 

1.  Duress; 

2.  Menace; 

3.  Fraud; 

4.  Undue  influence ;  or, 

5.  Mistake. 

• 

§  1668.  Consent  is  deemed  to  have  been  obtained  through 
one  of  the  causes  mentioned  in  the  last  fiection  only  when  it 
would  not  have  been  given  had  such  cause  not  existed. 

§  1569.  Duress  consists  in : 

1.  Unlawful  confinement  of  the  person  of  the  party,  or  Of* 
the  husband  or  wife  of  such  party,  or  of  an  ancestor,  descend 
ant,  or  adopted  child  of  such  party,  husband,  or  wife  ; 

2.  Unlawful  detention  of  the  property  of  any  such  person, 
or, 

3.  Confinement  of  such  person.  lawful  in  form,  but  frandu* 
lently  obtained,  or  fraudulently  made  unjustly  harassing  oi 
oppressive. 

§  1570.  Menace  consists  in  a  threat : 

1.  Of  such  duress  as  is  specified  in  subdivisions  1  and  8  of 
the  last  section ; 

2.  Of  unlawful  and  violent  injury  to  the  person  or  proper^ 
•f  any  such  person  as  is  specified  in  the  last  section  ;  or» 

h^  Of  injury  to  the  character  of  any  such  person. 


k 
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§  1571.  Fraud  is  either  actual  or  constractive. 

§  1572.  Actnal  fraud,  within  the  meauing  of  this  chapter, 
consists  ih  any  of  the  following  acts,  committed  hy  a  party  to 
the  contract,  or  with  his  connivance,  with  intent  to  deceive 
another  party  thereto,  or  to  induce  him  to  enter  into  the  con- 
tract : 

1.  The  suggestion,  as  a  fact,  of  that  which  is  not  true,  by 
one  who  does  not  believe  it  to  be  true  ; 

2.  The  positive  assertion,  in  a  manner  not  warranted  by  the 
information  of  the  person  making  it,  of  that  which  is  not  true, 
though  he  believes  it  to  be  true  ; 

3.  The  suppression  of  that  which  is  true,  by  one  having 
knowledge  or  belief  of  the  fact ; 

4.  A  promise  made  without  any  intention  of  performing  it: 
or, 

5.  Anv  other  act  fitted  to  deceive. 

lirandalent  conveyance  a  mlBdemeanor.    Penal  Code,  %  681. 
56Cal.365. 

§  1578.  Constr active  fraud  consists : 

1.  In  any  breach  of  duty  which,  without  an  actually  fraud- 
ulent intent,  ga'ns  an  advantage  to  the  person  in  fault,  or  any 
one  claiming  under  him,  by  misleading  another  to  his  preju- 
dice, or  to  the  prejudice  of  any  one  claiming  under  him  ;  or, 

2.  In  any  such  act  or  omission  as  the  law  specially  declares 
to  be  fraudulent,  without  respect  to  actual  fraud. 

66  Cal.  866. 

§  1574.  Actual  fraud  is  always  a  question  of  fact. 

§  1575.  Undue  influence  consists: 

1.  In  the  use,  by  one  in  whom  a  confidence  is  reposed  by 
another,  or  who  holds  a  real  or  apparent  authority  over  him, 
t  f  such  confidence  or  authority  for  the  purpose  of  obtaining 
an  unfair  advantage  over  him  ; 

2.  In  taking  an  unfair  advantage  of  another's  weakness  of 
mind  ;  or, 

3.  In  taking  a  grossly  oppressive  and  unfair  advantage  of 

another's  necessities  or  distress. 
66  Cal.  89. 

§  1576*  Mistake  may  be  either  of  fact  or  law. 

§  1677*  Mistake  of  fact  is  a  mistake,  not  caused  by  the 
neglect  of  a  legal  duty  on  the  .part  of  the  person  making  thi 
0»&akei  and  consisting  in : 


£ 
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1.  An  unconscioas  ignorance  or'forgetfulneas  of  a  fkct  part 
Of  present,  material  to  the  contract ;  or, 

2.  Belief  in  the  present  existence  of  a  thing  material  to  the 
contract,  which  does  not  exist,  or  in  the  past  existence  of  snch 
a  thing,  which  has  not  existed. 

§  1578.  Mistake  of  law  constitutes  a  mistake,  within  the 
meaning  of  this  article,  only  when  it  arises  from : 

1.  A  misapprehension  .of  the  law  by  all  parties,  all  suppoB- 
Ing  that  they  knew  and  understood  it,  and  all  making  sub- 
stantially the  same  mistake  as  to  the  law ;  or, 

2.  A  misapprehension  of  the  law  by  one  party,  of  which  the 
others  are  aware  at  the  time  of  contracting,  bnt  which  they  do 
not  rectify. 

m 
§  1579.  Mistake  of  foreign  laws  is  a  mistake  of  fact 

§  1580.  Consent  is  not  mutual,  unless  the  parties  all  agree 
npon  the  same  thing  in  the  same  sense.  But  in  certain  cases 
defined  by  the  Clmpter  on  Interpretation,  they  are  to  be 
deemed  so  to  agree  without  regard  to  the  fact. 

§  1581.  Consent  can  be  communicated  with  effect  only 
by  some  act  or  omission  of  the  pai*ty  contracting,  by  which  he 
intends  to  communicate  it,  or  which  neoessaiily  tends  to  such 
communication. 

§  1582.  If  a  proposal  prescribes  any  conditions  concemine 
the  communication  of  its  acceptance,  the  proposer  is  not  bound 
unless  they  are  conformed  to ;  but  in  other  cases  any  reason- 
able and  usual  mode  may  be  adopted. 

§  1583.  Consent  is  deemed  to  be  fully  communicated  be- 
tween the  parties  as  soon  as  the  party  accepting  a  proposal 
has  put  liis  acceptance  in  the  course  of  transmission  to  the 
proposer,  in  conformity  to  the  last  section. 

§  1584.  Performance  of  the  ccmditions  of  a  proposal,  or 
the  acceptance  of  the  consideration  offered  with  a  proposal,  is 
^n  acceptance  of  the  proposal. 

§  1585.  An  acceptance  must  be  absdute  and  uxiqnalified, 
or  must  include  in  itself  an  acceptance  of  that  cliarActet 
vr^aich  the  proposer  can  separate  irom  the  rest,  and  whidti  wUI 
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eonclvde  the  penon  acce;>ting.    A  qualified  acceptance  ii  a 
new  proposaL 

§  1586.  A  proposal  may  be  revoked  at  any  time  before 
its  acceptance  is  communicated  to  the  proposer,  but  not  after- 
wards. 

§  1687.  A  proposal  is  revoked : 

1.  By  the  communication  of  notice  of  revocation  by  the  pro- 
Iposer  to  the  other  party,  in  the  manner  prescribed  by  sections 
'981  and  1583,  before  his  acceptance  has  been  communicated 
to  the  former ; 

2.  By  the  lapse  of  the  time  prescribed  in  such  proposal  for 
Hs  acceptance,  or  if  no  time  is  so  prescribed,  the  lapse  of 
a  reasonable  time  without  communication  of  the  acceptance. 

S.  By  the  failure  of  the  acceptor  to  fulfil  a  condition  pre- 
cedent to  acceptance ;  or, 
4.  By  the  death  or  insanity  of  the  proposer. 

§  1688*  A  contract  which  is  voidable  solely  for  want  of 
Jne  consent  may  be  ratified  by  a  subsequent  consent. 

I  1589.  A  voluntary  acceptance  of  the  benefit  of  a  trans- 
action is  equivalent  to  a  consent  to  all  the  obligations  arising 
from  it,  so  Dir  as  the  facts  are  known,  or  ought  to  be  known, 
to  the  person  accepting. 


CHAPTER  IV. 

OBJECT  OF  A  OONTBAOT. 

Bionov  1£06.  Object,  what. 

1696.  Bequfeitee  of  object. 
Ifi87.  Impossibility,  what. 
1696.  When  contract  wholly  void. 
1599.  When  contract  partially  void. 

§  1696.  The  object  of  a  contract  is  the  thing  which  it  iv 
igveed,  on  the  part  of  the  party  receiving  the  consideration,  to 
io  or  not  to  do. 

I  1696.  The  object  of  a  contract  must  be  lawful  when  the 
eontract  is  made,  and  possible  and  ascertainable  by  the  time 
the  contract  is  to  be  penormed. 

16 
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{  1697.  Everything  is  deemed  possible  except  that  whkh 
is  impossible  in  the  nature  of  things. 

§  1698.  Where  a  contract  has  bnt  a  single  object,  ana 
inch  object  is  unlawful,  whether  in  whole  or  in  part,  or  wholly 
impossible  of  performance,  or  so  yaguelj  expressed  as  to  be 
wholly  unascertainable,  the  entire  contract  is  void. 

§  1699.  Where  a  contract  has  several  distinct  objects,  of 
which  one  at  least  is  lawful,  and  one  at  least  is  unlawful,  in 
whole  or  in  part,  the  contract  is  void  as  to  the  latter  and  i^d 
as  to  the  rest. 


CHAPTER  V. 

CONSIDERATION. 

BMnOH  1606.  Good  eonsideratioii,  what. 

1606.  How  far  legal  or  moral  obligation  is  a  good  ooatideiatlQB. 

1607.  Consideration  lawfoL 

1608.  Effect  of  illegality. 

1609.  Consideration  executed  or  executory. 

1610.  Executory  consideration. 

1611.  How  ascertained. 

1612.  Effect  of  impossibility  of  aseertaining  oonsideratioii. 
1618.  Same. 

1614.  Written  instrument  presumptive  eyidence  of  consIdwaUon 
1616.  Burden  of  proof  to  iuTalidate  sufficient  consideration. 

§  1605.  An^  benefit  conferred,  or  agreed  tu  be  conferred, 
upon  the  promisor,  by  any  other  person,  to  which  the  prom- 
isor is  not  lawfully  entitled,  or  any  prejudice  suffered,  or 
agreed  to  be  suffered,  by  such  person,  other  than  such  as  he  is 
Ht  the  time  of  consent  lawfully  bound  to  suffer,  as  an  induce- 
ment to  the  promisor,  is  a  good  consideration  for  a  promise. 

§  1606.  An  existing  legal  obligation  resting  upon  the 
promisor,  or  a  moral  obligation  originating  in  some  benefit 
conferred  upon  the  promisor,  or  prejudice  suffered  by  the 
promisee,  is  also  a  good  consideration  for  a  promise,  to  an  ex- 
tent corresponding  with  the  extent  of  the  obligation,  but  no 
further  or  otherwise. 

S  1607.  The  consideration  of  a  contract  mnst  be  lawfqj 
within  the  meaning  of  section  1667. 
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§  1608.  If  anjpartof  a  single  consideration  for  one  or 
more  objects,  or  of  several  considerations  for  a  single  object, 
is  unlawfuli  the  entire  contract  is  void. 

§  1609.  A  consideration  may  be  executed  or  executory,  in 
whole  or  in  part.  In  so  far  as  it  is  executory  it  is  subject  to 
the  provisions  of  Chapler  IV.  of  this  title. 

§  1610.  When  a  consideration  is  executoi^*,  it  is  not  in- 
dispensable that  the  contract  should  specify  its  amount  or  the 
means  of  ascertaining  it.  It  may  be  left  to  the  decision  of  a 
third  person,  or  regulated  by  any  specified  standjurd. 

§  1611.  When  a  contract  does  not  determine  the  amount 
of  the  consideration,  nor  the  method  by  which  it  is  to  be  as 
certained,  or  when  it  lekves  the  amount  thereof  to  the  discre- 
tion of  an  interested  party,  the  consideration  must  be  so  much 
money  as  the  object  of  the  contract  is  reasonably  worth. 

§  1612.  Where  a  contract  provides  an  exclusive  method 
by  which  its  consideration  is  to  oe  ascertained,  which  method 
is  on  its  face  impossible  of  execution,  the  entire  contract  is 
void. 

§  1613.  Where  a  contract  provides  an  exclusive  method 
by  which  its  consideration  is  to  be  ascertained,  which  method 
appears  possible  on  its  face,  but  in  fact  is,  or  becomes  impossi- 
ble of  execution,  such  provision  only  is  void. 

§  1614.  A  written  instrument  is  presumptive  evidence  of 
a  consideration. 

§1615.  The  burden  of  showing  a  want  of  consideration 
■amcient  to  support  an  instrument  Ties  with  the  party  seeking 
10  invalidate  or  avoid  it. 
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TITLE  n. 
MANNER  OF  CREATING  CONTRACTS. 

BionOR  1619.  Contraets,  express  or  implied. 

1020.  Express  contract,  what.  ^ 

1621.  Implied  contract,  what. 

1622.  Wliat  contracts  may  be  oral. 

1628.  Contract  not  in  writing  through  fraud,  may  be  enfonii 

against  fraudulent  party. 
IQM.  What  contracts  must  be  written. 
1626.  Effect  of  writing. 

1626.  Contract  in  writmg,  takes  effect  when. 

1627.  ProTisions  of  chapter  on  transfers  of  real  property. 

1628.  Corporate  seal,  how  affixed. 

1629.  ProTlsions  abolishing  seals  made  applicable. 

I  1619.  A  contract  is  either  express  or  implied. 

§  1620.  An  express  contract  is  one,  the  terms  of  which 
sro  stated  in  words. 

§  1621.  An  implied  contract  is  one,  the  existence  ani 
terms  of  which  are  manifested  hy  conduct. 

§  1622.  All  contracts  may  be  oral,  except  sach  as  are 
specialljr  required  bj  statute  to  be  in  writing. 

§  1623.  Where  a  contract,  which  is  required  by  law  to  be 
hi  writing,  is  prevented  from  being  put  into  writing  by  the 
fraud  of  a  party  thereto,  any  other  party  who  is  by  such  fraud 
led  to  believe  that  it  is  in  writing,  and  acts  upon  such  belief 
to  his  prejudice,  may  enforce  it  against  the  fraudulent  party. 

Code  Civ.  Fioo.  §§  ld71-197i. 

§  1624.  The  following  contracts  are  invalid,  unlea  ihi 
same,  or  some  note  or  memorandum  thereof,  be  in  writing 
and  subscribed  by  the  party  to  be  charged,  or  by  his  agent : 

1.  An  agreement  that  b^  its  terms  is  not  to  be  performco 
within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or  mii- 
earriage  of  another,  except  in  the  cases  provided  for  in  seo< 
•ion  twenty-seven  hundred  and  ninety-four  of  this  Code; 

S.  An  agreement  made  upon  consideration  of  manrlage 
tther  than  a  mutual  promise  to  marry; 
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4.  An  agreement  for  the  sale  of  goods,  chattels,  or  things 
In  action,  at  a  price  not  less  than  two  hundred  dollars,  unless 
the  bnjer  accept  or  receive  part  of  such  goods  and  chattels, 
or  the  evidences,  or  some  of  them,  of  such  things  in  action,  or 
paj  at  tiie  time  some  part  of  the  purchase-money ;  but  when 
a  sale  is  made  at  auction,  an  entry  by  the  auctioneer  in  his 
sale  book,  at  the  time  of  the  sale,  of  the  kind  of  property 
8o1d,  the  terms  of  the  sale,  the  price,  and  the  names  of  the  pur- 
chaser and  person  on  whose  acconnt  the  sale  is  made,  is  a  suf- 
Hciuiit  memorundum ; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than 
one  ye&r,  or  for  the  sale  of  real  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the 
party  sought  to  be  charged,  is  invalid,  unless  the  authority  of 
the  agent  be  in  writing,  subscribed  by  the  party  sought  to  be 
charged ; 

6.  An  agreement  authorizing  or  employing  an  agent  or 
broker  to  purchase  or  sell  real  estate  for  compensation  or  a 
commission.     |ln  effect  May  8,  1878.] 

Code  Civ.  Proc.  §§  1971-1974. 

§  1625.  The  execution  of  a  contract  in  writing,  whethei 
the  law  requires  it  to  be  written  or  not,  supersedes  all  the  oral 
negotiations  or  stipulations  concerning  its  matter  which  pre- 
ceded or  accompanied  the  execution  of  the  instrument. 

Code  Civ.  Proc.  §§  1971-1974. 

§  1626.  A  contract  in  writing  takes  effect  upon  its  deliv- 
ery to  the  party  in  whose  favor  it  is  made,  or  to  bis  agent. 

§  1627*  The  provisions  of  the  Chapter  on  Transfers  in 
G^eral,  concerning  the  delivery  of  grants,  absolute  and  con- 
ditional, apply  to  all  written  contracts. 

§  1628.  A  corporate  or  official  seal  may  be  affixed  to  an 
instrument  by  a  mere  impression  upon  the  paper  or  other  ma- 
terial on  which  such  instrument  is  written. 

§  1620.  All  distinctions  between  sealed  and  unsealed  l»  ^ 
itmments  are  abolished. 
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TITLE  ni. 
INTERPRETATION  OF  CONTRACTS. 

BlOTioif  1685.  Unifonnity  of  interpretation. 

1686.  Contracts,  how  to  be  interpreted. 

1637.  Intention  of  parties,  how  ascertained. 

1638.  Intention  to  be  ascertained  from  language. 

1639.  Interpretation  of  written  contracts. 

1640.  Writing,  when  disregarded. 

1641.  Bffeet  to  be  given  to  eyeiy  part  of  eontrael 

1642.  Several  contracts,  when  taken  together 
1648.  Interpretation  in  favor  of  contract. 
1644.  Words  to  be  understood  in  usual  sense. 
1646.  Technical  words. 

1646.  Law  of  place. 

1647.  Contracts  explained  by  circumstiuicee. 

1648.  Contract  restricted  to  its  evident  object. 

1649.  Interpretation  in  sense  in  wliich  promisor  believed  vnm 

isee  to  rely. 
1660.  Particular  clause  subordinate  to  general  intent. 

1651.  Contract,  partly  written  and  partly  printed. 

1652.  Repugnancies,  how  reconciled. 
1663.  Inconsistent  words  rejected. 

1654.  Words  to  be  taken  most  strongly  against  whom. 

1655.  R^sonable  stipulations,  when  implied. 

1656.  Necessary  incidents  implied. 

1657.  Time  of  performance  of  contract. 

1658.  Time,  when  of  essence.    (Repealed.) 

1659.  When  joint  and  several. 

1660.  Same. 

1661.  Executed  and  executory  contracts,  what. 

{1635.  All  contracts,  whether  pablic  or  private,  are  to  be 
interpreted  by  the  same  rules,  except  aa  otherwise  provided  by  , 

khis  Code. 

§  1636.  A  contract  must  be  so  interpreted  as  to  give  effect 
to  the  mutual  intention  of  the  parties  as  it  existed  at  the  time 
of  contracting,  so  far  as  the  same  is  ascertainable  and  lawfoL 

67  Cal.  479. 

§  1637.  For  the  purpose  of  ascertaining  the  intention  of 
the  parties  to  a  contract,  if  otherwise  doubtful,  the  rules  gmn 
m  this  chapter  are  to  be  applied. 

§  1638.  The  language  of  a  contract  is  to  gorem  its  inter 
pretation,  if  the  language  is  clear  and  explicit,  and  does  not  4 

'nvolve  an  absurdity. 


J 
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§  1639.  When  a  contract  is  reduced  to  writing,  the  inten- 
tion of  the  parties  is  to  be  ascertained  from  the  writing  alone, 
if  possible ;  subject,  however,  to  the  other  provisions  of  this 
title. 

§  1640.  When,  through  fraud,  mistake,  or  accident,  a 
written  contract  fails  to  express  the  real  intention  of  the  par- 
ties, such  intention  is  to  he  regarded,  and  the  erroneous  parts 
of  the  writing  disregarded. 

§  1641.  The  whole  of  a  contract  is  to  be  taken  together, 
Bo  as  to  give  effect  to  every  part,  if  reasonably  practicable, 
each  clause  helping  to  interpret  the  other. 

§  1642.  Several  contracts  relating  to  the  same  matters, 
between  the  same  parties,  and  made  as  parts  of  substantially 
one  transaction,  are  to  be  taken  together. 

§  1643.  A  contract  must  receive  such  an  interpretation  aa . 
will  make  it  lawful,  operative,  definite,  reasonable,  and  capa- 
ble of  being  carried  into  effect,  if  it  can  be  done  without  vio-  ' 
lating  the  intention  of  the  parties. 

§  1644.  The  words  of  a  contract  are  to  be  understood  in 
their  ordinary  and  popular  sense,  rather  than  according  to 
their  strict  legal  meaning ;  unless  used  by  the  parties  m  a 
technical  sense,  or  unless  a  special  meaning  is  given  to  them 
by  usage,  in  which  case  the  latter  must  be  followed. 
67  Cal.  479. 

§  1645.  Technical  words  are  to  be  interpreted  as  usually 
understood  by  persons  in  the  profession  or  business  to  which 
they  relate,  unkss  clearly  used  in  a  different  sense. 

57  Cal.  479. 

§  1646.  A  contract  is  to  be  interpreted  according  to  the 
law  and  usage  of  the  place  where  it  is  to  be  performed ;  or,  if 
k  does  not  indicate  a  place  of  performance,  according  to  the 
law  and  usage  of  the  place  where  it  is  made. 

57  Cal.  479. 

§  1647.  A  contract  may  be  explained  by  reference  to  the 
tircumstances  under  which  it  was  made,  and  the  matter  to 
•rhich  it  relates. 

§  1648.  However  broad  may  be  the  terms  of  a  contract,  it 
ixtends  only  to  those  things  concerning  which  it  appears  thai 
ihe  parties  mtended  to  contract. 
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§  1649.  If  the  terms  of  a  promifie  are  in  any  respect  am- 
oiguoas  or  uncertain,  it  must  be  interpreted  in  the  sense  in 
which  the  promisor  believed,  at  the  time  of  making  it,  that  thie 
promisee  understood  it. 

Code  CiTil  Froc.  §  1864. 

§  1660.  Particular  clauses  of  a  contract  are  subordinate 
to  its  general  intent. 

64  Cal.  370. 

§  1651.  Where  a  contract  is  partlj  written  and  partly 
printed,  or  where  part  of  it  is  written  or  printed  under  the 
special  directions  of  the  parties,  and  with  a  special  view  to 
tneir  intention,  and  the  remainder  is  copied  from  a  form  orig- 
ii^allj  prepared  without  special  reference  to  the  particular  par- 
ties and  the  particular  contract  in  question,  the  written  parts 
control  the  printed  parts,  and  the  parts  which  are  purely  orig* 
inal  control  those  wnich  are  copied  fi'om  a  form.  And  if  the 
two  are  absolutely  repugnant,  the  latter  must  be  so  far  disre- 
.  garded. 

§  1662.  Repugnancy  in  a  contract  must  be  reconciled,  if 
possible,  by  such  an  interpretation  as  will  give  some  eflfect  to 
the  repugnant  clauses,  subordinate  to  the  general  intent  and 
purpose  of  the  whole  contract. 

§  1658.  Words  in  a  contract  which  are  wholly  inconsistent 
with  its  nature,  or  with  the  main  intention  of  the  parties,  are 
to  be  rejected. 

§  1664.  In  cases  of  uncertainty  not  removed  by  the  pre- 
ceding rules,  the  language  of  a  contract  should  be  interpreted 
most  strongly  against  the  party  who  caused  the  uncertamty  to 
exist.  The  promisor  is  presumed  to  be  such  party ;  except  in 
a  contract  between  a  public  officer  or  body,  as  such,  and  a 
private  party,  in  which  it  is  presumed  that  aU  uncertainty  was 
taused  by  the  private  party. 

§  1656.  Stipulations  which  are  necessary  to  make  aeon- 
tract  reasonable,  or  conformable  to  usage,  are  impUad,  in  re* 
spect  to  matters  concerning  which  the  contract  manifests  ne 
contrary  intention. 

§  1656.  AU  things  that  in  law  or  usage  are  considered  at 
bcidental  to  a  contract,  or  as  necessary  to  carry  it  into  effect 
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are  implied  therefrom,  unless  some  of  them  are  expresslj 
mentioned  therein,  when  all  other  things  of  the  same  class  are 
deemed  to  be  excluded. 

§  1667.  If  no  time  is  specified  for  the  performance  of  an 
act  required  to  be  performed,  a  reasonable  time  is  allowed.  If 
the  act  is  in  its  nature  capable  of  being  done  instantly,  -» as, 
for  example,  if  it  consists  in  the  payment  of  money  only,  —  it 
must  be  performed  immediately  upon  the  thing  to  be  done  be- 
ing exactly  ascertained. 

§  1658  of  said  Code  is  repealed.     [In  effect  Jaly  1, 1874.] 

§  1669.  Where  all  the  parties  who  unite  in  a  promise  re- 
ceiye  some  benefit  from  the  consideration,  whether  past  or 
present,  their  promise  is  presumed  to  be  joint  and  several. 

§  1660.  A  promise,  made  in  the  singular  number,  bat 
executed  by  seyeral  persons,  is  presumed  to  be  joint  and  sev- 
eraL 

§  1661.  An  executed  contract  is  one,  the  object  of  which 
fi  fully  performed.    All  others  are  executory. 


TITLE  IV. 
UNLAWFUL  CONTRACTS. 

BaonoN  1667.  What  is  unlawfal. 

1668.  Certain  contracts  unlawful. 

1669.  Penalties  TCMd.    (Bepealed.) 

1670.  Contract  fixing  damages,  Toid 

1671.  Exception. 

1672.  Restraints  upon  legal  proceedings.    (Repealed.) 

1673.  Contract  in  restraint  of  trade,  Yoid. 

1674.  Exception  in  faTor  of  sale  of  good  will. 

1675.  Exception  in  fayor  of  partnenbip  arrangements. 

1676.  Contract  in  restraint  of  marriage,  Toid. 

§  1667.  That  is  not  lawful  which  is: 

1.  Contrary  to  an  express  provision  of  law ; 

2.  Contrary  to  the  policy  of  express  law,  thongh  not  •> 
tf essly  prohibited ;  or, 

3.  Otherwiae  contrary  to  good  morals. 
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§  1668.  All  contracts  which  have  for  their  object,  directly 
or  indirectly,  to  exempt  any  one  from  responsibility  for  his 
own  fraud,  or  wilfnl  injury  to  the  person  or  property  of 
another,  or  violation  of  law,  whether  wilful  or  negligent,  are 
against  the  policy  of  the  law. 

§  1669  of  said  Code  is  repealed.    [In  effect  July  1,  1874.| 

§  1670.  Every  contract  by  which  the  amount  of  damage 
to  be  paid,  or  other  compensation  to  be  made,  for  a  breach  of 
an  obligation,  is  determined  in  anticipation  thereof,  is  to  that 
extent  void,  except  as  expressly  provided  in  the  next  section. 

§  1671.  The  parties  to  a  contract  may  agree  therein  upon 
an  amount  which  shall  be  presumed  to  be  the  amount  of  dam- 
age sustained  by  a  breach  thereof,  when,  from  the  nature  of 
the  case,  it  would  be  impracticable  or  extremely  difficult  to  fix 
the  actual  damage. 

§  1672  of  said  Code  is  repealed.     [In  efiect  July  1,  1874.] 

§  1673.  Every  contract  by  which  any  one  is  restrained 
from  exercising  a  lawful  profession,  trade,  or  business  of  any 
kind,  otherwise  than  is  provided  by  the  next  two  sections,  is  to 
that  extent  void. 

§  1674.  One  who  sells  the  good  will  of  a  business  may 
agree  with  the  buyer  to  refrain  from  carrying  on  a  similar  bus- 
iness within  a  specified  county,  city,  or  a  part  thereof,  so  long 
as  the  buyer,  or  any  person  deriving  title  to  the  good  will  from 
him,  carries  on  a  like  business  therein. 

§  1676.  Partners  may,  upon  or  in  anticipation  of  a  disso- 
lution of  the  partnership,  agree  that  none  of  them  will  carry 
on  a  similar  business  within  the  same  city  or  town  where  the 
partnership  business  has  been  transacted,  or  within  a  specified 
part  thereof. 

§  1676.  Every  contract  in  restraint  of  the  marriage  o 
iny  person,  other  than  a  minor,  is  void. 


•47  BZTINGTION  OF  CONTRACTS.      §§  1682-1688 


TITLE  V. 

EXTINCTION  OF  CONTRACTS. 

C&ArTER  I.  Contracts,  how  extinguished,  §  1682. 
II.  Rescission,  §§  1688-1691. 
III.  Alteration  and  Cancellation,  §§  1697-1701. 


CHAPTER  I. 

CONTRACTS,  HOW  EXTINGUISHED. 

Seotior  1682.  Gontiact,  how  extinguished. 

§  1682.  A  contract  may  be  extingaished  in  like  manner 
irith  any  other  obligation,  and  also  in  the  manner  prescribed 
bj  this  tide. 


CHAPTER  n. 

RESCISSION. 

Bionoir  1688.  Besclgsion  extingulBhes  contract. 

1689.  When  party  may  rescind. 

1690.  When  stipulations  against  right  to  rescind  do  not  defeat  it. 

1691.  Rescission,  how  effected. 

§  1688.  A  contract  is  extingaished  by  its  rescission. 

I  1689.  A  party  to  a  contract  may  rescind  the  same  in  the 
bllowiiig  cases  only : 

1.  If  the  consent  of  the  party  rescinding,  or  of  any  party 
jointly  contracting  with  him,  was  given  by  mistake,  or  ob- 
tained  through  duress,  menace,  fraud,  or  undue  influence,  ex* 
ercised  by  or  with  the  connivance  of  the  party  as  to  whom  he 
rescinds,  or  of  any  other  party  to  the  coatract  jointly  inter- 
ested with  such  party ; 

2.  If,  through  the  fault  of  the  party  as  to  whom  he  rescinds 
Vho  consideration  for  his  obligation  fails,  in  whole  or  in  part , 

3.  If  such  consideration  becomes  entitely  ^oid  from  &uf 
lauie; 
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4.  If  such  consideration,  before  it  is  rendered  to  him,  iailii 
bi  a  material  respect,  from  any  canse ;  or, 

5.  By  consent  of  all  the  other  parties. 
58  Cal.  285. 

§  1690.  A  stipulation  that  errors  of  description  shall  not 
avoid  a  contract,  or  shall  be  the  subject  of  compensation,  or 
both,  does  not  take  away  the  right  of  rescission  for  fraud,  not 
for  mistake,  where  such  mistake  is  in  a  matter  essential  to  the 
inducement  of  the  contract,  and  is  not  capable  of  exact  and 
entire  compensation. 

§  1691.  Rescission,  when  not  effected  by  consent,  can  be 
accomplished  only  by  the  use,  on  the  part  of  the  party  rescind- 
ing, of  reasonable  diligence  to  comply  with  the  following 
rules: 

1.  He  must  rescind  promptly,  upon  discovering  the  facts 
which  entitle  him  to  rescind,  if  he  is  free  from  duress,  menace, 
undue  influence,  or  disability,  and  is  aware  of  his  right  to  re- 
scind; and, 

2.  He  must  restore  to  the  other  party  everything  of  valae 
which  he  has  received  from  him  under  the  contract ;  or  must 
offer  to  restore  the  same,  upon  condition  that  such  party  shall 
do  likewise,  unless  the  latter  is  nnable  or  positively  refuses  to 
do  so. 

54  Cal.  190;  65  Cal.  459;  68  CaL  285, 964,  606. 


CHAPTER  m. 

ALTERATION  AND  OANOELLATION. 

SxonoN  1697.  Alteration  of  verbal  egntnust. 

1698.  Sealed  contracts,  how  modified. 

1699.  Extinction  by  cancelUtton,  &c. 

1700.  Extinction  by  unauthoriied  altexmtioii. 

1701.  Alteration  of  dnplloate,  not  to  prejndiM. 

§  1697.  A  contract  not  in  writing  mav  be  altered  in  any 
respect  by  consent  of  the  parties,  in  writing,  without  a  new 
consideration,  and  is  extinguished  thereby  to  the  extent  of  the 
new  alteration.     [In  effect  July  1,  1874.] 

§  1698.  A  contract  in  writing  may  be  altered  by  aooa 
liact  in  writing,  or  by  an  executed  oral  agreement,  and  aol 
otherwise.    [In  effect  July  1,  1874.] 
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§  1699.  The  deBtraction  or  cancellation  of  a  written  con- 
tract, or  of  the  signature  of  the  parties  liable  thereon,  with 
intent  to  extingnish  the  obligation  thereof,  extinguishes  it  as 
to  all  the  parties  consenting  to  the  act. 

§  1700.  The  intentional  destraction,  cancellation,  or  mate- 
rial alteration  of  a  written  contract,  hj  a  party  entitled  to 
any  benefit  under  it,  or  with  his  consent,  exting^hes  all  the 
executory  obligations  of  the  contract  in  his  favor,  against  par- 
ties who  do  not  consent  to  the  act. 

§  1701.  Where  a  contract  is  executed  in  duplicate,  an  al- 
teration or  destruction  of  one  copy,  while  the  other  exists,  if 
Bot  within  the  provisions  of  the  last  sectioB. 


PART  III. 


OBLIGATIONS  IMPOSED  BY  LAW. 

taonoMlTOS.  Abstinence  from  injoiy. 

1709.  Fraudulent  deceit 

1710.  Deceit,  what. 

1711.  Deceit  upon  the  public,  Ac 

1712.  Restoration  of  thing  wrongfullj  aeq  aired. 

1713.  When  demand  necessary. 

1714.  Responsibility  for  wilful  acts,  ncfilccnee,  Ao 
1716.  Other  obligations 

§  1708.  Eyebt  person  is  bound,  without  contract,  to  al^ 
Btain  from  injaring  the  person  or  property  of  another,  or  in- 
fringing upon  any  of  his  rights. 

Am  to  what  injuries  are  criminal,  see  Penal  Code,  §§  846-^49 

§  1709.  One  who  wilfully  deceives  another  with  intent  to 
induce  him  to  alter  his  position  to  his  injury  or  risk,  is  liable 
for  any  damage  which  he  thereby  suffers. 

§  1710.  A  deceit,  within  the  meaning  of  the  last  section^ 
is  either : 

1.  The  suggestion,  as  a  fact,  of  that  which  is  not  true,  by 
one  who  does  not  believe  it  to  be  true ; 

2.  The  assertion,  as  a  fact,  of  that  which  is  not  true,  by  one 
who  has  no  reasonable  ground  for  believing  it  to  be  true ; 

3.  The  supnresaon  of  a  fact,  by  one  who  is  bound  to  dis* 
close  it,  or  who  gives  information  of  other  facts  whidi  are 
Ukely  to  mislead  for  want  of  communication  of  that  fact ;  or, 

4.  A  promise,  made  without  any  intention  of  performing  it. 

§  171 1«  One  who  practises  a  deceit  with  intent  to  defraud 
the  public,  or  a  particular  dass  of  persons,  is  deemed  to  have 
intended  to  defraud  every  individual  in  that  class,  who  is  ad 
naUy  misled  by  the  deceit. 
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§  1712.  One  who  obtains  a  thing  without  the  consent  of  its 
owner,  or  bj  a  consent  afterwards  rescinded,  or  by  an  nnlaw- 
fol  exaction  which  the  owner  could  not  at  the  time  prudently 
refuse,  must  restore  it  to  the  person  from  whom  it  was  thus 
obtained,  unless  he  has  acquired  a  title  thereto  superior  to  that 
of  such  other  person,  or  unless  the  transaction  was  corrupt 
and  unlawfal  on  both  sides. 

§  1713.  The  restoration  required  by  the  last  section  must 
be  made  without  demand/  except  where  a  thing  is  obtained 
by  mutual  mistake,  in  which  case  the  party  obtaining  the 
thing  is  not  bound  to  return  it  until  he  has  notice  of  the  mis- 
take. 

§  1714.  Everyone  is  responsible,  not  only  for  the  result 
of  his  wilful  acts,  but  also  for  an  injury  occasioned  to  another 
by  his  want  of  ordinary  care  or  skill  in  the  management  of 
his  property  or  person,  except  so  far  as  the  latter  has,  wilfully 
or  by  want  of  ordinary  care,  brought  the  injury  upon  himself. 
The  extent  of  liability  in  such  cases  is  defined  by  the  Title  on 
Ck>mpensatory  Relief. 

P«nalOod«,§$  846-818. 

§  1716.  Other  obligations  are  prescribed  by  Dhriaons  L 
«iid  U.  of  this  Code. 


PART  lY. 


OBLIGATIONS  ARISING  FROM  PARTICULAB 

TRANSACTIONS. 

Title  I.  Sale,  §§  1721-1798. 

II.  EXOHANOB,  §§  1804-1807. 

III.  Deposit,  §§  1813-1878. 

IV.  Loan,  §§  1884-1920. 
V.  Hieing,  §§  1925-1959. 

VL  Service,  §§  1965-2079. 
VII.  Carbiage,  §§  2085-2209. 
Vm.  Trust,  §§  2215-2289. 
IX.  Agency,  §§  2295-2389. 
X.  Partnership,  §§  2395-2520. 
XI.  Insurance,  §§  2527-2766. 
XII.  Indemnity,  §§  2772-2781. 

XIII.  Guaranty,  §§  2787-2866. 

XIV.  Lien,  §§  2872-3080. 

XV.  Kbgotiablb  Instrumbnts,  §§  8086^S61i 
XVL  General  Proyisions,  §  3268. 


TITLE  L 

SALE. 

Obaftbb  I.  General  Provisions,  §§  1721-1741. 

II.  Rights  and  Obligations  of  thb  Sblleb,  66  174S- 

1778. 
in.  Rights  and  Obuoations  of  thb  Butbr.  66  1784 

1786. 
lY.  Salb  by  Auotiov,  §§  1793-1798. 
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CHAPTER  I. 

GENERAL  PROVISIONS. 

Asnou  I.  Sali,  §§  1721-1722. 

II.  Agreements  fob  Sale,  §9 1726-1784. 
III.  TOBM  or  THE  COMTBACT,  §§  1739-1741. 

ARTICLE  I. 

8ALB. 

Siorxoir  1721.  Sale,  what. 

1722.  Subject  of  sale. 

§  1721.  Salb  is  a  contract  by  which,  for  a  pecnniarj  con 
Bideration,  called  a  price,  one  transfers  to  another  an  interest 
in  property. 

§  1722.  The  subject  of  sale  most  be  property,  the  title  to 
which  can  be  immediately  transferred  from  the  seller  to  the 
buyer. 

ARTICLE  n. 

AGREEMENTS  FOB  SALB. 

iMnOR  1726.  Agreement  for  sale. 

1727.  Agreement  to  sell. 

1728.  Agreement  to  buy. 

1729.  j^reement  to  sell  and  buy 

1780.  wnat  may  be  the  subject  of  the  eontraet. 

1781.  Agreement  to  seU  real  property. 

1782.  Form  of  grant  required  by  such  contract.    (Bepealed.) 
1788.  Usual  common  law  eoyenants  required  by  such  eontraett, 

when. 
1784.  Form  of  such  eoyenants. 

§  1726.  An  agreement  for  sale  is  either : 

1.  An  agreement  to  sell ; 

2.  An  agreement  to  buy ;  or, 

S.  A  mutual  agreement  to  sell  and  buy. 

§  1727.  An  agreement  to  sell  is  a  contract  by  which  one 
ravages,  for  a  price,  to  transfer  to  another  the  title  lo  a  cer- 
4unuiku:. 

^  17 
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§  1728.  An  agreement  to  bay  is  a  contract  by  which  onti 
engages  to  accept  from  another,  and  pay  a  price  for  the  title 
to  a  certain  thing. 

§  1729.  An  agreement  to  sell  and  bay  Is  a  contract  bj 
■  which  one  engages  to  transfer  the  title  to  a  certain  thing  to 
another,  who  engages  to  accept  the  same  from  him  and  to  pay 
a  price  therefor. 

§  1730.  Any  proper^  which,  if  in  existence,  might  be  the 
subject  of  sale,  may  be  the  subject  of  an  agreement  for  sale, 
whether  in  existence  or  not. 

§  1731.  An  agreement  to  sell  real  property  binds  the 
seller  to  execute  a  conveyance  in  form  sufficient  to  pass  the 
title  to  the  property.     [In  effect  July  1, 1874.] 

§  1732  of  said  Code  is  repealed.    [In  effect  July  1, 1874.] 

§  1733.  An  agreement  on  the  part  of  a  seller  of  real 
property  to  give  the  usual  covenants,  binds  him  to  insert  in 
the  grant  covenants  of  "seizin,"  "quiet  enjoyment,"  "ftirw 
ther  assurance,"  "  general  warranty,"  and  "  against  incum- 
brances." 

§  1734.  The  covenants  mentioned  in  the  last  section  most 
be  in  substance  as  follows :  "  The  party  of  the  first  part  cot- 
3nants  with  the  party  of  the  second  part,  that  the  former  is 
now  seized  in  fee  simple  of  the  property  granted ;  that  the 
latter  shall  enjoy  the  same  without  any  lawful  disturbance ; 
that  the  same  is  free  from  all  incumbrances ;  that  the  party 
of  the  first  part,  and  all  persons  acquiring  any  interest  in  the 
same  throu<;h  or  for  him,  will,  on  demand,  execute  and  de- 
liver to  the  party  of  the  second  part,  at  the  expense  of  the 
latter,  any  further  assurance  of  the  same  that  may  be  reason- 
ably required ;  and  that  the  party  of  the  first  part  will  war* 
rant  to  the  party  of  the  second  part  all  the  said  property 
against  every  person  lawfully  claiming  the  same." 
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ARTICLE  ni. 

FORM  OF  THE  CONTRAOT. 

Swnoir  1789.  C(mtnet  for  sale  of  personal  property., 
1740.  Contract  to  manufacture. 
174L  Contract  for  mle  of  real  property. 

§  1739.  No  sale  of  personal  propertv,  or  agreement  to 
bay  or  sell  it  for  a  price  of  two  nondrea  dollars  or  more,  is 
^Uid,  unless : 

1.  The  agreement  or  some  note  or  memorandum  thereof  be 
in  writing,  and  subscribed  by  the  party  to  be  charged,  or  by 
his  agent ;  or, 

2.  The  buyer  accepts  and  receives  part  of  the  thing  sold,  or 
when  it  consists  of  a  thing  in  action,  part  of  the  evidences 
thereof,  or  some  of  them ;  or, 

3.  The  buyer,  at  the  time  of  sale,  pays  a  part  of  the  price. 
[In  effect  July  1, 1874.] 

Code  Civ.  Froc.  §§  19n-1974 

§  1 740.  An  agreement  to  manufacture  a  thing,  from  ma- 
terials ftimished  by  the  manufacturer,  or  by  another  person,  is 
not  within  the  provisions  of  the  last  section. 

§  1741.  No  agreement  for  the  sale  of  real  property,  or  of 
An  interest  therein,  is  valid,  unless  the  same,  or  some  note  or 
memorandum  thereof,  be  in  writing,  and  subscribed  bj  the 
party  to  be  charged,  or  his  acent,  thereunto  authorized,  in 
writmg ;  but  this  does  not  abridge  the  power  of  any  court  to 
compd  the  specific  performance  of  any  agreement  for  the  sale 
of  r^  property  in  case  of  part  perfoimance  thereof.  [In  effect 
July  1,  1874.] 

Code  Civ.  Froc.  §§  1971-1974. 


CHAPTER  IL 
BIGHTS  AND  OBLIGATIONS  OF  THB  SBLLBB. 

AxncLE  I.  Rights  and  Dutiks  bkpou  Dslivibt,  ||  1748-1740 
II.  Dkuvket,  §§  1753-1768. 
ni  Wauamty,$§  1768-1778. 
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ABTICLE  I. 

BIGHTS  AND  DUTIES  BBFOBB  BBLIVBBT. 

SaonoH  1748.  When  seller  must  act  tm  depoiitaiy. 
1749.  When  seller  maj  resell. 

§  1748.  After  personal  property  has  been  sold,  and  untQ 
Ihe  delivery  is  completed,  the  seller  has  the  rights  and  obliga* 
tions  of  a  depositary  for  hire,  except  that  he  most  keep  the 
property,  without  charge,  until  the  buyer  has  had  a  reasonable 
opportunity  to  remove  it. 

§  1749.  If  a  buyer  of  personal  property  does  not  pay  for 
it  according  to  contract,  and  it  remains  in  the  possession  of 
the  seller  after  payment  is  due,  the  seller  may  rescind  the  sale, 
or  may  enforce  nis  lien  for  the  price,  in  the  manner  prescribed 
by  the  Title  on  Liens. 

58  Cal.  481. 

ABTICLE  U. 

DELITEBT. 

Baonon  1758.  Deliyery  on  demand. 

1754.  DeliTery,  where  made. 

1755.  Expense  of  transportation. 

1756.  Notice  of  elation  as  to  dellTezy. 

1757.  Buyer's  directions  as  to  manner  of  sending  thing  lold. 
1768.  Peliyery  to  be  within  reasonable  hours. 

§  1758.  One  who  sells  personal  property,  whether  it  was 
in  his  possession  at  the  time  of  sale  or  not,  must  put  it  into 
a  condition  fit  for  delivery,  and  deliver  it  to  the  buyer  within 
a  reasonable  time  after  demand,  unless  he  has  a  Uen  thereon. 

§  1764.  Personal  property  sold  is  deliverable  at  the  place 
where  it  is  at  the  time  of  the  sale  or  agreement  to  sell,  or  il 
it  is  not  then  in  existence,  it  is  deliverable  at  the  place  where 
it  is  produced. 

§  1755.  One  who  sells  personal  property  must  bring  il  to 
.%is  own  door,  or  other  convenient  place,  for  its  acceptance  by 
Uie  buyer,  but  farther  transportation  is  at  the  risk  and  expense 
>f  the  buyer. 

S  1756.  When  either  party  to  a  contract  of  sale  has  m 
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option  as  to  the  time,  place,  or  maimer  of  deliveij,  he  mast 
giTe  the  other  party  reasonable  notice  of  his  choice ;  and  if  he 
does  not  give  such  notice  within  a  reasonable  time,  his  right 
of  option  18  waived. 

§  1767.  If  a  seller  agrees  to  send  the  thing  sold  to  the 
bayer,  he  must  follow  the  directions  of  the  latter  as  to  the  man- 
ner of  sending,  or  it  will  be  at  his  own  risk  duiing  its  trans- 
portation. If  he  follows  such  directions,  or  if,  in  the  absence 
of  special  directions,  he  uses  ordinary  care  in  forwarding  the 
thing,  it  is  at  the  risk  of  the  buyer. 

§  1758.  The  delivery  of  a  thing  sold  can  be  offered  or  de- 
manded only  within  reasonable  hours  of  die  day. 


ABTICLEin. 

Bwmoir  1763.  Warnntj,  what. 

1764.  No  implied  warranty  in  mere  contraet  of  sale. 

lal  property, 
le. 

buyer  relies  on  his  statements 
&e. 
1768.  Merchandise  not  in  existence. 
1760.  Manufacturer'^  warranty  against  latent  defects. 

1770.  Thing  bought  for  particular  purpose. 

1771.  When  thing  cannot  be  examined  by  buyer. 

1772.  Trade-marks. 

1773.  Other  marks. 

1774.  Warranty  on  sale  of  written  instrument. 

1775.  Warrant  of  provisions  for  domestic  use. 

1776.  Warranty  on  sale  of  good  will. 

1777.  Warranty  upon  judicial  sale. 

1778.  Effect  of  general  warranty. 

§  1763.  A  warranty  is  an  engagement  by  which  a  seller 
Rssures  to  a  buyer  the  existence  of  some  fact  affecting  the 
transaction,  whether  past,  present,  or  future. 

§  1764.  Except  as  prescribed  by  this  article,  a  mere  con- 
tract of  sale  or  agreement  to  sell  does  not  imply  a  warranty. 

§  1765.  One  who  sells  or  agrees  to  sell  personal  property 
M  his  own,  thereby  warrants  that  he  has  a  good  and  unincai» 
¥nd  title  thereto. 
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§  1766.  One  who  sells  or  agrees  to  sell  goods  bj  sample, 
thereby  warrants  the  balk  to  be  eqnal  to  the  sample. 

§  1767.  One  who  sells  or  agrees  to  sell  personal  property, 
knowmg  that  the  boycr  relies  apon  his  advice  or  judgment, 
thereby  warrants  to  the  bnyer  that  neither  the  seller,  nor  any 
agent  employed  by  him  in  the  transaction,  knows  the  existence 
of  any  fact  concerning  the  thing  sold  which  would  to  lus 
knowledge  destroy  the  buyer's  inducement  to  buy. 

§  1768.  One  who  agrees  to  sell  merchandise  not  then  in 
existence,  thereby  warrants  that  it  shall  be  sound  and  mer- 
chantable at  the  place  of  production  contemplated  by  the  par- 
ties, and  as  nearly  so,  at  the  place  of  delivery,  as  can  be  se- 
cured by  reasonaole  care. 

§  1769.  One  who  sells  or  agrees  to  sell  an  article  of  his 
own  manufacture,  thereby  warrants  it  to  be  free  from  any 
latent  defect,  not  disclosed  to  the  buyer,  arising  from  the  pro- 
cess of  manufacture,  and  also  that  neither  he  nor  his  agent  in 
such  manufacture  has  knowingly  used  improper  materials 
therein. 

§  1770.  One  who  manufactures  an  article  under  an  order 
for  a  particular  purpose,  warrants  by  the  sale  that  it  is  reason 
ably  fit  for  that  purpose. 

§  1771.  One  who  sells  or  agrees  to  sell  merchandise  inao 
cessible  to  the  examination  of  the  buyer,  thereby  warrant! 
that  it  is  sound  and  merchantable. 

§  1772.  One  who  sells  or  agrees  to  sell  any  article  to 
wluch  there  is  affixed  or  attached  a  trade-mark,  thereby  war- 
rants that  mark  to  be  genuine  and  lawfully  used. 

Penal  Code,  §  861. 

§  1773.  One  who  sells  or  agrees  to  sell  any  article  to  which 
there  is  affixed  or  attached  a  statement  or  mark  to  express  the 
quantity  or  quality  thereof,  or  the  place  where  it  was,  in  whole 
'jr  in  part,  produced,  manufactured,  or  prepared,  thereby  war 
^nts  the  truth  thereof. 

Pol.  Code,  $  8199.  ^ 

1 1774.  One  who  sells  or  agrees  to  sell  an  imtmment  p«»  . 
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poTtiu^  to  biTui  aay  one  to  the  performance  of  an  act,  thereby 
wnrtuitB  thatkkn  hiEis  no  knowledge  of  any  facts  which  tend  to 
prove  it  wortliless,  such  as  the  insolvency  of  any  of  the  parties 
thereto,  where  that  is  material,  the  extinction  of  its  obligar 
tions,  or  its  invalidity  for  any  cause.    [In  effect  July  1,  1874.] 

§  1776«  One  who  makes  a  business  of  selling  provisions 
for  domestic  use  warrants  by  a  sale  thereof,  to  one  who  buys 
for  actual  consumption,  that  they  are  sound  and  wholesome. 

§  1776.  One  who  sells  the  good  will  of  a  buBiness,  thereby 
warrants  that  he  wiU  not  endeavor  to  draw  off  any  of  the  cus- 
tomers. 

§  1777.  Upon  a  judicial  sale,  the  only  warranty  implied 
is  that  the  seller  does  not  know  that  the  sale  will  not  pass  a 
good  title  to  the  property. 

§  1778.  A  general  warranty  does  not  extend  to  defects  in- 
consistent therewith  of  which  the  buyer  was  then  aware,  or 
which  were  then  easily  discernible  by  him  without  the  exercise 
of  peculiar  skill ;  but  it  extends  to  all  other  defects. 


CHAPTER  ni. 

BIQHTS  AND  OBLIGATIONS  OF  THB  BUYBB. 

SionoH  1784.  Price,  when  to  be  paid. 

1785.  Right  to  inspect  goods. 

1786.  Sights  in  case  of  breach  of  wanmntj. 

§  1784.  A  buyer  must  pay  the  price  of  the  thing  sold  on 
its  delivery,  and  must  take  it  away  within  a  reasonable  time 
after  the  seller  offers  to  deliver  it. 

§  1786.  On  an  agreement  for  sale,  with  warranty,  the 
onyer  has  a  right  to  inspect  the  thing  sold,  at  a  reasonable 
time,  before  accepting  it ;  and  may  rescmd  the  contract  if  the 
•seller  refuses  to  permit  him  to  do  so. 

§  1786.  The  breach  of  a  warranty  entitles  the  buyer  to 
rescind  an  agreement  for  sale,  but  not  an  executed  sale,  unless 
the  warranty  was  intended  by  the  parties  to  opernts  as  a  con 
iition. 


IS  1792-1798  BiLU.  Mt 

it:  ■ 
CHAPTER  rV.         %H  . 

BAIiB  BY  AUCTION. 

8Mnovl793.  Sale  by  auction,  whsk. 
1798.  Sale,  when  complete. 
1794.  Withdrawal  of  bid. 
1796.  Sale  under  written  conditions. 

1796.  Rights  of  buyer  upon  sale  without  T«serT« 

1797.  By  bidding. 

1798.  Auctioneer's  memorandum  of  sale. 

§  1792.  A  sale  by  aacdon  is  a  sale  by  public  oufecry  to  the 
highest  bidder  on  the  spot. 

§  1793.  A  sale  by  auction  is  complete  when  the  auction- 
eer publicly  announces,  by  the  fall  of  his  hammer,  or  in  any 
other  customary  manner,  that  the  thing  is  sold. 

§  1794.  Until  the  announcement  mentioned  in  the  last 
section  has  been  made,  any  bidder  may  withdraw  his  bid,  if  he 
does  so  in  a  manner  reasonably  sufficient  to  bring  it  to  the 
notice  of  the  auctioneer. 

§  1795.  When  a  sale  by  auction  is  made  upon  written  or 
printed  conditions,  such  conditions  cannot  be  modified  by  any 
oral  declaration  of  the  auctioneer,  except  so  far  as  they  are  for 
his  own  benefit. 

§  1796.  If,  at  a  sale  by  auction,  the  auctioneer,  having 
authority  to  do  so,  publicly  announces  that  the  sale  will  be 
without  reserve,  or  makes  any  announcement  equivalent  there- 
to, the  highest  bidder  in  good  faith  has  an  absolute  right  to 
the  completion  of  the  sale  to  him ;  and,  upon  such  a  sale,  bids 
by  the  seller,  or  any  agent  for  him,  are  void. 

§  1797.  The  employment  by  a  seller  of  any  person  to  hid 
at  a  sale  by  auction,  without  the  knowledge  of  the  buyer,  with* 
out  an  intention  on  the  part  of  such  bidder  to  buy,  and  on  thf 
part  of  the  seller  to  enforce  his  bid,  is  a  fraud  upon  the  buyer 
which  entitles  him  to  rescind  his  purchase. 

§  1798.  Wlien  property  is  sold  by  auction,  an  entry  made 
ly  the  auctioneer,  in  his  sale-book,  at  the  time  of  the  sale 
specifying  the  name  of  the  person  for  whom  he  sells,  the  thing 
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fold,  the  price,  the  terms  of  sale,  and  the  name  of  the  hnjer, 
binds  both  the  parties  in  the  same  manner  as  if  made  bj 
Ihemselyes.    [In  efiect  July  1, 1874.] 


TITLE   n. 
EXCHANGE. 


ftMnwlSM.  Bzohanffe,  what. 
1806.  Form  of  contract. 

1806.  Fwrtles  hare  rightf  and  obUgations  of  seUen  and  bvyvn 

1807.  Warranty  of  money. 

S  1804.  Exchange  is  a  contract  by  which  the  parties  mnt 
nallj  give,  or  a^ree  to  give,  one  thing  for  anotner,  neither 
thing,  or  both  things,  being  money  only. 

I  1805.  The  proyisions  of  section  1739  apply  to  all  ex- 
changes in  which  the  value  of  the  thing  to  be  given  by  either 
party  is  two  hundred  dollars  or  more. 

§  1806.  The  provisions  of  the  Title  on  Sale  apply  to  ex- 
changes. 'Each  patrty  has  the  rights  and  obligations  of  a  seller 
as  to  the  thing  which  he  gives,  and  of  a  buyer  as  to  that  which 
he  takes. 

S  1807*  On  an  exchange  of  money,  each  party  theieby 
vnurrants  the  genuineness  of  the  money  given  by  hioL 


TITLE  UL 
DEPOSIT. 


Gbaptbb  I.  Deposit  in  Gbiosral,  $$  1818-1897. 
n.  Deposit  for  Keefino,  §§  1838-1879. 
ni.  Deposit  fob  Exohaeoe,  §  1878. 
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CHAPTER  L 

DEPOSIT  IN  GBNEBAIi. 

Amioui  I.  Natuu  ahb  Ouatiov  of  Dkposit,  §f  1818-1818. 
n  OBUSAnoHS  or  tob  Diposccabt,  §§  I822-1827. 

* 

ARTICLE   I. 

NATUBE  AND  CREATION  OF  DEPOSIT. 

SaonON  1818.  Deposit,  kinds  of. 

1814.  Voluntary  deposit,  how  made. 
.  1815.  Inyoluntaiy  deposit,  how  made. 

1816.  Same. 

1817.  Deposit  for  keeping,  what. 
1818  Deposit  for  exchange,  what 

§  1813.  A  deposit  may  be  yolnntaiy  or  inyolantaiy ;  and 
for  safe  keeping  or  for  exchange. 

§  1814.  A  voluntary  deposit  is  made  by  one  giying  to 
another,  with  his  consent,  the  possession  of  personal  property 
to  keep  for  the  benefit  of  the  former,  or  of  a  third  party. 
The  person  giving  is  called  the  depositor,  and  the  person  re- 
ceiving the  depositary. 

§  1816.  An  involnntaiy  deposit  is  made : 

1.  By  the  accidental  leavmg  or  placing  of  personal  proper^ 
in  the  possession  of  any  person,  without  negligence  on  the 
part  of  its  owner ;  or, 

2.  In  cases  of  fire,  shipwreck,  inundation,  insurrection,  riot, 
or  like  extraordinary  emergencies,  by  the  owner  of  personal 
property  committing  it,  out  of  necessity,  to  the  care  of  any 
person. 

§  1816.  The  person  with  whom  a  thing  is  deposited  in 
the  manner  described  in  the  last  section  is  bound  to  take 
eharge  of  it,  if  able  to  do  so. 

§  1817.  A  deposit  for  keeping  is  one  in  which  the  depoei- 
taiy  is  bound  to  return  the  identical  thing  deposited. 

1 1818.  A  deposit  for  exchanc^e  is  one  in  which  the  do* 
poeitary  is  only  bound  to  return  a  thing  corresponding  in  Ual 
to  tliat  which  is  deposited. 
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ARTICLE  n. 

OBLIGATIONS  OF  THB  DBPOSITART. 

flHBOir  1S22.  DepoBitaiy  miut  deliver  on  demand. 

1828.  No  obligation  to  deliver  without  demand. 

1824.  Place  of  delivery. 

1826.  Notice  to  owner  of  adverse  claim. 

1826.  Notice  to  owner  of  thing  wrongfully  detained. 

1827.  Delivery  of  thing  owned  jointly,  &c. 

§  1822.  A  depositary  must  deliver  the  thing  to  the  person 
for  whose  benefit  it  was  deposited,  on  demand,  whether  the 
deposit  was  made  for  a  specified  time  or  not,  unless  he  has  a 
lien  upon  the  thing  deposited,  or  has  been  forbidden  or  pre- 
vented from  doing  so  by  the  real  owner  thereof,  or  by  the 
act  of  the  law,  and  has  given  the  notice  required  by  section 
1825. 

§  1823.  A  depositary  is  not  bound  to  deliver  a  thing  de- 
posited without  demand,  even  where  the  deposit  is  made  for  a 
specified  time. 

§  1824.  A  depositary  most  deliver  the  thing  deposited 
at  his  residence  or  place  of  business,  as  may  be  most  conven- 
ient for  him 

§  1826.  A  depositary  must  ^ive  prompt  notice  to  the  per- 
son for  whose  benefit  the  deposit  was  made,-of  any  proceed- 
ings taken  adversely  to  his  mterest  in  the  thing  deposited, 
which  may  tend  to  excuse  the  depositary  from  delivering  the 
thing  to  him. 

§  1826.  A  depositary,  who  believes  that  a  thing  deposited 
with  him  is  wrongfully  detained  from  its  true  owner,  may 
g^ve  him  notice  of  the  deposit ;  and  if  within  a  reasonable 
time  afterwards  he  does  not  claim  it,  and  sufficiently  establish 
his^  right  thereto,  and  indemnify  the  depositary  against  the 
daim  of  the  depositor}  the  depositary  is  exonerated  from  lia- 
bility to  the  person  to  whom  he  gave  the  notice,  upon  return- 
ing the  thing  to  the  depositor,  or  assuming,  in  good  faiih,  a 
new  obligation  changing  his  position  in  respect  to  the  thing, 
Id  his  prejudice. 

S  1S27«  If  a  thing  deposited  is  owned  jointly  or  in 
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mon  by  persons  who  cannot  agree  upon  the  manner  of  itt 
deliyerv,  the  depositary  maj  deuver  to  each  his  proper  shart 
Uiereo^  if  it  can  be  done  without  injury  to  the  thin^. 


CHAPTER   n. 
DEPOSIT  FOB  KSEPING. 

AiinoLK  I.  General  P&QyxsioNS,  §§  1888-1840. 
II.  Gkatuitous  Deposit,  f§  18^-1817. 

III.  Storage,  §§  1861-1856. 

IV.  Innkeepers,  §§  1869-1868. 
y.  Finding,  §§  1864-1872. 

ARTICLE  I. 

GENERAL  PROYISIONS. 

Imtiok  1888.  Depositor  mnst  indemnify  depositaiy 
1884.  Obligation  of  depositary  of  animals. 

1886.  ObUgations  as  to  use  of  thinat  deposited. 

1886  Liamlity  for  damage  arising  from  wrongfu.  uiw 

1887.  Sale  of  thing  in  danger  of  perishing. 

1888.  Injury  to,  or  loss  of  thing  deposited. 

1839.  Service  rendered  by  depositary. 

1840.  Extent  of  his  liability  for  negligence. 

§  1888.  A  depositor  must  indemnify  the  depositary : 

1.  For  all  damage  caused  to  him  by  the  defects  or  vices  of 
the  thing  deposited ;  and, 

2.  For  all  expenses  necessarily  incurred  by  him  about  the 
thing,  other  than  such  as  are  involved  in  tl^e  nature  of  the 
undertaking. 

§  1834.  A  depositary  of  living  animals  must  provide  them 
with  suitable  food  and  shelter,  and  treat  them  kindly. 

§  1886.  A  depositary  may  not  use  the  thing  deposited,  oi 
permit  it  to  be  used,  for  any  purpose,  without  the  consent  dt 
the  depositor.  He  may  not,  if  it  is  purposely  fastened  by  the 
depositor,  open  it  without  the  consent  of  the  latter,  except  in 
case  of  necessity. 

S  1886.  A  depositary  is  liable  for  any  damage  happening 
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to  the  thing  deposited,  daring  his  wrongfal  use  thereof,  un- 
less such  damage  must  inevitably  have  luippened  though  the 
property  had  not  been  thus  used. 

§  1837.  If  a  thing  deposited  is  in  actual  danger  of  perish- 
ing before  instructions  can  be  obtained  from  the  depositor, 
the  depositary  may  sell  it  for  the  best  price  obtainable,  and  re* 
tain  the  proceeds  as  a  deposit,  giving  immediate  notice  of  his 
proceedings  to  the  depositor. 

§  1838.  If  a  thing  is  lost  or  injured  during  its  deposit, 
and  the  depositary  refuses  to  inform  the  depositor  of  the  cir- 
cumstances under  which  the  loss  or  injury  occurred,  so  i&r  as 
he  has  information  concerning  them,  or  wilfully  misrepresents 
the  circumstances  to  him,  the  depositary  is  presumed  to  have 
wilfully,  or  by  gross  negligence,  permitted  the  loss  or  injury 
to  occur. 

58  Gal.  786. 

§  1838.  So  far  as  any  service  is  rendered  by  a  depositary, 
or  required  from  him,  his  duties  and  liabilities  are  prescribed 
by  the  Title  on  Employment  and  Service. 

§  1840.  T^e  liability  of  a  dejx^itary  for  negligence  can- 
not exceed  the  amount  which  he  is  informed  by  tlie  depositor, 
or  has  reason  to  suppose,  the  thing  deposited  to  be  worth.  [Iii 
effect  July  1,1874.] 

ARTICLE  U. 

OBATUITOU8  DBP08IT. 

BwntON  1844.  Oratuitous  deposit,  what. 

1846.  Nature  of  inyolnntary  deposit. 

1846.  Degree  of  care  requiied  of  gratiiitotui  depositary. 

1847.  ULb  duties  cease,  when. 

§  1844.  Gratuitous  deposit  is  a  deposit  for  which  the  de- 
positary receives  no  consideration  beyond  the  mere  possession 
of  the  thing  deposited. 

§  1846.  An  involuntary  deposit  is  gratuitous,  the  deposi* 
taxy  being  entitled  to  no  reward. 

S  1846.  A  gratuitous  depositary  must  use,  at  least,  slight 
tsre  for  the  preservation  of  the  thing  deposited. 


i 


SS 1847-1866  DEPOSIT.  266 

§  1847.  The  dnties  of  a  grat nitons  depositary  cease  : 

1.  Upon  his  restoring  the  thing  deposited  to  its  owner;  or, 

2.  Upon  his  givini^  reasonable  notice  to  the  owner  to  remore 
it,  and  the  owner  failing  to  do  so  within  a  reasonable  time. 
But  an  involuntary  depositary,  under  subdivision  2  of  section 
1815,  cannot  give  such  notice  until  the  emergency  which  gave 
rise  to  the  deposit  is  past. 


ARTICLE  in. 

STOBAOB. 

SscTiovl851.  Deposit  for  hlie. 

1852.  Degree  of  care  required  of  depositarv  for  hire. 
1858.  Rate  of  compensation  for  fraction  ox  a  wedL,  &o 

1854.  Termination  of  deposit. 

1855.  Same. 

§  1851.  A  deposit  not  gratuitous  is  called  storage.  TIm 
depositary  in  such  case  is  called  a  depositary  for  hire. 

» 

§  1852.  A  depositary  for  hire  must  use  at  least  ordinary 
care  for  the  preservation  of  the  thing  deposited. 
56  Cal.  486. 

§  1863.  In  the  absence  of  a  different  agreement  or  nsage, 
a  depositary  for  hire  is  entitled  to  one  week's  hire  for  the  sus- 
tenance and  shelter  of  living  animals  during  any  fraction  of  a 
week,  and  to  half  a  month's  hire  for  the  storage  of  any  other 
property  during  any  fraction  of  a  half  month. 

§  1854.  In  the  absence  of  an  agreement  as  to  the  length 
of  time  during  which  a  deposit  is  to  continue,  it  may  be  ter- 
minated by  the  depositor  at  any  time,  and  by  the  depositary 
upon  reasonable  notice. 

§  1855.  Notwithstanding  an  agreement  respecting  th« 
length  of  time  during  which  a  deposit  is  to  continue,  it  ira^ 
be  terminated  by  the  depositor  on  paying  all  that  would  b^ 
eome  due  to  the  depositary  in  case  of  the  deposit  io  continv 
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ARTICLE  IV. 

INNKEBPEBS. 

Bwmoir  1859.  Innkeeper's  liability. 

1860.  How  exempted  from  liability. 

1861.  Lien  of  boarding  and  lodging-house  keepers. 

1862.  Sale  of  baggage  by  boarding  or  lodging-house  keepers. 

1863.  Notices  in  hotels  and  boarding-houses. 

§  1859.  An  innkeeper  is  liable  for  all  losses  of  or  injuries 
to  personal  property  placed  by  his  guests  under  his  care,  un- 
less occasioned  by  an  irresistible  superhuman  cause,  by  a  pub- 
lic enemy,  by  the  nej^ligence  of  the  owner,  or  by  the  act  of 
some  one  whom  he  brought  into  the  inn. 

Refusing  to  receive  and  entertain  guests  a  misdemeanor.  Penal  Code, 
§  365. 

§  1860.  If  an  innkeeper  keeps  a  fireproof  safe,  and  ^ivea 
notice  to  a  guest,  either  personally  or  by  putting  up  a  printed 
notice  il  a  prominent  place  in  the  room  occupied  by  the  guest, 
that  he  keeps  such  a  safe,  and  will  not  be  Gable  for  money, 
jewelry,  documents,  or  other  articles  of  unusual  value  and 
small  compass,  unless  placed  therein,  he  is  not  liable,  except 
so  far  as  his  own  acts  contribute  thereto,  for  any  loss  of  or  in- 
jury to  such  articles,  if  not  deposited  with  him,  and  not  re- 
quired by  the  guest  for  present  use. 

§  1861.  Hotel  men,  boarding-house  and  lodging-house 
keepers,  shall  have  a  lien  upon  the  baggage  and  other  prop- 
erty of  value  of  their  guests,  or  boarders,  or  lodgers,  brought 
into  such  hotel,  inn,  or  boarding  or  Jodging-house  by  such 
cnests,  or  boarders,  or  lodgers,  for  the  proper  charges  due 
nrom  such  guest"*,  or  boarders,  or  lodgers,  for  their  accommo- 
dation, board  and  lodging,  and  room  rent,  and  such  extras  as 
are  furnished  at  their  request,  with  the  right  to  the  possession 
of  such  baggage,  or  other  property  of  value,  until  all  such 
charges  are  paid.     [In  effect  April  1,  1876.] 

§  1862.  Whenever  any  trunk,  carpet  bag,  valise,  box, 
handle,  or  other  baggage  has  heretofore  come,  or  shall  here- 
after come,  into  the  possession  of  the  keeper  of  any  hotel, 
Inn,  boarding,  or  lodsj^ing-house,  as  such,  and  has  remained, 
•)r  shall  remain,  unclaimed  for  the  period  of  six  months, 
lucb  keei)er  may  proceed  to  sell  the  same   at  public  auc> 
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tion,  and  oat  of  the  proceeds  of  such  sale  may  retain  the 
charges  for  storage,  if  aoy,  and  the  expense  of  advertising 
and  sale  thereof ;  but  no  such  sale  shall  be  made  nntil  the  ex- 
piration of  fonr  weeks  from  the  first  publication  of  notice  of 
such  sale  in  a  newspaper  published  in  or  nearest  the  city, 
town,  village,  or  place  in  which  said  hotel,  inn,  boarding  or 
lodging-house  is  situated.  Said  notice  shall  be  published  once 
a  week,  for  four  successive  weeks,  in  some  newspaper,  daily  or 
weekly,  of  general  circulation,  and  shall  contain  a  description 
of  each  trunk,  carpet  bag,  valise,  box,  bundle,  or  other  bag- 
gage, as  near  as  may  be ;  the  name  of  the  owner,  if  known ; 
the  name  of  said  keeper,  and  the  time  and  place  of  sale ;  and 
the  expenses  incurred  for  adveitising  shall  be  a  lien  upon  such 
trunk,  carpet  bag,  valise,  box,  bundle,  or  other  baggage,  in  a 
ratable  proportion,  according  to  the  value  of  such  piece  of 
property,  or  thing,  or  article  sold ;  and  in  case  any  oalance 
arismg  from  such  sale  shall  not  be  claimed  by  the  rightful 
owner  within  one  week  fiom  the  day  of  said  sale,  the  same 
shall  be  paid  into  the  treasury  of  the  county  in  which  such 
sale  took  place ;  and  if  the  same  be  not  claimed  by  the  owner 
thereof,  or  his  legal'  representatives,  within  one  year  there- 
after, the  same  shall  be  paid  into  the  general  fund  of  said 
county.    [In  effect  April  1,  1876.] 

§  1863.  Every  keeper  of  a  hotel,  inn,  boarding  or  lodging- 
house  shall  post,  in  conspicuous  place,  in  the  office,'  or  public 
room,  and  in  every  bedroom  of  said  hotel,  boarding-house, 
inn,  or  lodging-house,  a  printed  copy  of  this  section,  and  a 
statement  of  charge,  or  rate  of  charges,  by  the  day,  and  for 
meals  or  items  furnished,  and  for  lodging.  No  charge  or  sum 
shall  be  collected  or  rweived  by  any  such  person  for  any  ser- 
vice not  actually  rendered,  or  for  any  item  not  actually  deliv- 
ered, or  for  any  greater  or  other  sum  than  he  is  entitl^  to  by 
the  general  rules  and  regulations  of  said  hotel,  inn,  boarding 
or  lodging-house.  For  any  violation  of  this  or  anv  provisos 
herein  contained,  the  offender  shall  forfeit  to  the  injured  party 
khree  times  the  amount  of  the  sum  charged  in  excess  of  what 
be  is  entitled  to.     [In  effect  April  1, 1876.] 
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ARTICLE  V. 

TINDINO. 

faonoir  1864.  Obligation  of  finder. 

1865.  Finder  to  notify  owner. 

1866.  Claimant  to  prove  ownership. 

1867.  Reward,  «&c.,  to  finder. 

1868.  Finder  may  put  thing  found  on  storage. 

1869.  When  finder  may  sell  the  thing  found. 

1870.  How  sale  is  to  be  made. 

1871.  Surrender  of  thing  to  the  finder. 

1872.  Thing  abandoned. 

§  1864*  One  who  finds  a  thing  lost  is  not  hound  to  take 
charge  of  it,  bat  if  he  does  so  he  is  thenceforward  a  depositarj 
for  the  owner,  with  the  rights  and  obligations  of  a  depositary 
for  hire. 

§  1866.  If  the  fimler  of  a  thing  knows  or  suspects  who  ij 
the  owner,  he  must,  with  reasonable  diligence,  give  him  notice 
of  the  finding ;  and  if  he  fails  to  do  so,  he  is  liable  in  damages 
to  the  owner,  and  has  no  claim  to  any  reward  offered  by  him 
for  the  recovery  of  the  thing,  or  to  any  compensation  for  his 
trouble  or  expenses. 

If  owner  is  not  known  finder  must  report  to  justice  of  the  peace  and 
adTerti9e.  If  he  fails  to  do  so  he  forfeits  double  the  value  thereof  to  thm 
owner.    Pol.  Code,  §§  8136-8142 ;  Penal  Code,  §  485. 

§  1866.  The  finder  of  a  thing  may,  in  good  faith,  before 
giving  it  up,  require  reasonable  proof  of  ownership  from  anj 
person  claiming  it. 

Pol.  Code,  §§  318&<8142. 

§.  1867.  The  finder  of  a  thing  is  entitled  to  compensation 
for  all  expenses  necessarily  incurred  by  him  in  its  preservation, 
and  for  any  other  service  necessarily  performed  by  him  about 
it,  and  to  a  reasonable  reward  for  keeping  it. 

• 

§  1868.  The  finder  of  a  thing  may  exonerate  himself 
from  liability  at  any  time  by  placing  it  on  storage  with  any 
responsible  person  of  good  character,  at  a  reasonable  expense 

§  1869.  The  finder  of  a  thing  may  sell  it,  if  it  is  a  thing 
lirbich  is  commonly  the  subject  of  sale,  when  the  owner  can- 
feot,  with  reasonable  diligence,  be  found,  or  being  found,  rd> 

18 
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fuses,  upon  demand,  to  paj  the  lawful  charges  of  the  finder> 
in  the  following  cases : 

1.  When  the  thiug  is  in  danger  of  perishing,  or  of  losing 
the  greater  part  of  its  value ;  or, 

2.  When  the  lawful  chaiges  of  the  finder  amount  to  two 
thirds  of  its  value. 

Ft)L.  Code,  §§  3136-8142. 

§  1870.  A  sale  under  the  provisions  of  the  last  section 
must  be  made  in  the  same  manner  as  the  sale  of  a  thing 
pledged. 

§  1871.  The  owner  of  a  thing  found  may  exonerate  him- 
self from  the  claims  of  the  finder  by  surrendering  it  to  him  in 
satisfaction  thereof. 

§  1872.  The  provisions  of  this  article  have  no  application 
to  things  which  have  been  intentionally  abandoned  by  their 
owners. 


CHAPTER  in. 

DEPOSIT  FOR  EXCHANGE. 
Sscnoir  1878.  BelatioiiB  of  the  parties. 

§  1878.  A  deposit  for  exchange  transfers  to  the  depodtarr 
ihe  title  to  the  thing  deposited,  and  creates  between  him  «nq 
lihe  ddpodtor  the  relation  of  debtor  and  creditor  merely. 


TITLE  IV. 
LOAN. 


Charbb  I.  Loan  for  Use,  §§  1884-1896. 

n.  Loam  for  Exchai^oe,  §§  1902-190ti 
HI.  LoAjr  OF  Monet,  §§  1912-1990. 
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CHAPTER  L 
IiOAN  FOB  USE. 

8wnOMl884.  Loan,  what. 

1885.  Title  to  property  lent. 

1886.  Care  required  of  borrower. 

1887.  Sane. 

1888.  Degree  of  skiU. 

1889.  Borrower,  when  to  repair  injuries. 

1890.  Use  of  thing  lent. 

1891.  Relending  forbidden. 

1892.  Borrower,  when  to  bear  ezpeiuMi 

1893.  Lender  liable  for  defects. 

1894.  Lender  may  require  return  of  thing  lent 

1895.  When  returnable  without  demand. 

1896.  Place  of  xetum. 

§  1884.  A  loan  for  use  is  a  contract  by  which  one  giveti 
to  anothoir  the  temporary  possession  and  use  of  personal  prop- 
erty, and  the  latter  agi-ees  to  return  the  same  thing  to  him  at 
a  future  time,  without  reward  for  its  use. 

§  1885.  A  loan  for  use  does  not  transfer  the  title  to  the 
thing ;  and  all  its  increase  during  the  period  of  the  loan  be- 
longs to  the  lender. 

§  1886.  A  borrower  for  use  must  use  great  care  for  the 

f)reservation  in  safety  and  in  good  condition  of  the  thing 
ent. 

§  1887.  One  who  borrows  a  hying  animal  for  use  must 
treat  it  with  great  kindness,  and  provide  everything  necessary 
and  suitable  for  it. 

§  1888.  A  borrower  for  use  is  bound  to  have  and  to  exer- 
cise such  skill  in  the  care  of  the  thing  lent  as  he  causes  the 
lender  to  believe  him  to  possess. 

§  1889.  A  borrower  for  use  must  repair  all  deteriorations 
o.  injuries  to  the  thing  lent,  which  are  occasioned  by  his  neg- 
ligence, however  slight. 

§  1890.  The  borrower  of  a  thine  for  use  may.nse  it  for 
fuch  purposes  only  as  the  lender  mi^t  reasonably  antidpato 
u  the  time  of  lending. 
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§  1891.  The  borrower  of  a  thing  for  use  musk  not  part 
with  it  to  a  third  person,  without  the  consent  of  the  lender. 

§  1892.  The  borrower  of  a  thing  for  uge  must  bear  all  its 
expenses  during  the  loan,  except  such  as  are  necessarily  in- 
eorred  by  him  to  preserve  it  from  unexpected  and  mmsual 
Injury.  For  such  expenses  he  is  entitled  to  compensation  from 
the  lender,  who  may,  however,  exonerate  himself  by  surren- 
daring  the  thing  to  the  borrower. 

§  1893.  The  lender  of  a  thin^  for  use  must  indemnify  the 
lK>rrower  for  damage  caused  by  defects  or  vices  in  it,  which 
he  knew  at  the  time  of  lending,  and  concealed  from  the  bor- 
rower. 

§  1894.  The  lender  of  a  thing  for  use  may  at  any  time 
require  its  return,  eren  though  he  lent  it  for  a  specified  time 
or  purpose.  But  if,  on  the  faith  of  such  an  agreement,  the 
borrower  has  made  such  arrangements  that  a  return  of  the 
thmg  before  (he  period  agreed  upon  would  cause  him  loss,  ex- 
ceeding the  benefit  derived  by  him  from  the  loan,  the  lender 
must  indemnify  him  for  such  loss,  if  he  compels  such  return, 
the  borrower  not  having  in  any  manner  violated  his  duty. 

§  1895.  If  a  thing  is  lent  for  use  for  a  specified  time  or 
purpose,  it  must  be  returned  to  the  lender  without  demand,  as 
soon  as  the  time  has  expired,  or  the  purpose  has  been  accom- 
plished. In  other  cases  it  need  not  be  returned  until  de- 
manded. 

§  1896.  The  borrower  of  a  thing  for  use  must  return  it  to 
the  lender,  at  the  place  contemplated  by  the  parties  at  the 
time  of  lending ;  or  if  no  particular  place  was  so  contem 
tlated  by  them,  then  at  the  place  where  it  was  at  that  titaid» 


CHAPTER  IL 

LOAN  FOB  EXCHANGE. 

iMnOH  1902.  Loan  for  exohaage,  what. 
1908.  Same. 

1904.  Title  to  property  lent. 
1906.  Oontraot  cannot  be  modified  by  toadv. 
1906.  Certain  Mctions  appUcabto. 
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§  1902*  A  loan  for  excliange  is  a  contract  bj  which  one 
delivers  personal  property  to  another,  and  the  latter  agrees  to 
retnm  to  the  lender  a  similar  thing  at  a  future  time,  ^  ithout 
reward  for  its  use. 

§  1908.  A  loan,  which  the  borrower  is  allowed  by  the 
lender  to  treat  as  a  loan  for  use,  or  for  exchange,  at  his  op- 
tion, is  subject  to  all  the  provisions  of  this  chapter. 

§  1904.  By  a  loan  for  exchange  the  title  to  the  thing  lent 
is  transferred  to  the  borrower,  and  he  must  bear  all  its  ex- 
penses, and  is  entitled  to  all  its  increase. 

§  1906.  A  lender  for  exchange  cannot  require  the  bor- 
rower to  fulfil  his  obligations  at  a  time,  or  in  a  manner,  differ- 
ent from  that  which  was  originally  agreed  upon. 

§  1906.  Sections  1893, 1895,  and  1896,  apply  to  a  loan  for 
txchange. 


CHAPTER  HI. 

LOAN  OF  MONEY. 

SsonOH  1912.  Loan  of  money. 

1913.  Loan  to  be  repaid  in  current  money. 

1914.  Loan  presumed  to  be  on  interest. 

1915.  Interest,  what. 

1916.  Annual  rate. 

1917.  Legal  interest. 

1918.  Same. 

1919.  Interest  becomes  part  of  principal,  when. 

1920.  Interest  on  judgment. 

§  1912.  A  loan  of  money  is  a  contract  by  which  one  da- 
livers  a  sum  of  money  to  another,  and  the  latter  agrees  to  r^ 
turn  at  a  future  time  a  sum  equivalent  to  that  which  he  bor- 
rowed. A  loan  for  mere  use  is  governed  by  the  Chapter  oo 
Loan  for  Use. 

§  1913.  A  borrower  of  money,  unless  there  is  an  express 
eontract  to  the  contrary,  must  pav  the  amount  due  in  such 
money  as  is  current  at  the  time  when  the  loan  becomes  due, 
whether  such  money  is  worth  more  or  less  than  the  actual 
money  lens. 
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§  1914.  Whenever  a  loan  of  money  is  made,  it  is  pie- 
Bumed  to  be  made  upon  interest,  unless  it  is*  otherwise  ex- 
pressly stipulated  at  the  time  in  writing.    [In  effect  July  1, 

1874] 

§  1915.  Interest  is  the  compensation  allowed  by  law  or 
ftxod  by  the  parties  for  the  use,  or  forbearance,  or  detentioii 
>f  money.     [In  effect  July  1,  1874.] 

§  1916.  When  a  rate  of  interest  is  prescribed  by  a  law  or 
^ntiuct,  without  specifying  the  period  of  time  by  which  such 
rate  is  to  be  calculated,  it  is  to  be  deemed  an  annual  rate. 

§  1917.  Unless  there  is  an  express  contract  in  writing 
fixing  a  different  rate,  interest  is  payable  on  all  moneys  at  the 
rate  of  seven  per  cent  per  annum,  after  they  become  due  on  any 
instrument  of  writing,  except  a  judgment,  and  on  moneys  lent 
or  due  on  any  settlement  of  accounts,  from  the  day  on  which 
the  balance  is  ascertained,  and  on  moneys  received  to  the  use 
of  another  and  detained  from  him.  In  the  computation  of  in- 
terest for  a  period  less  than  a  year,  three  hundred  and  sixty 
days  are  deemed  to  coiistitute  a  year.  [In  effect  April  16, 1 878.J 
67  Cal.  648. 

§  1918.  Parties  may  agree  in  writing  for  the  payment  of 
any  rate  of  interest,  and  it  shall  be  allowed,  according  to  the 
terms  of  the  agreement,  until  the  entry  of  judgment. 

§  1919.  The  parties  may,  in  any  contract  in  writing 
whereby  any  debt  is  secured  to  be  paid,  agree  that  if  the  inter- 
est on  buch  debt  is  not  punctually  paid,  it  shall  become  a  part 
o|  the  principal,  and  thereafter  bsar  the  same  rate  of  interest 
as  the  principal  debt. 

§  1920.  Interest  is  payable  on  judgments  recovered  in  the 
courts  of  this  State,  at  the  rate  of  seven  per  cent  per  annum 
and  no  greater  rate,  but  such  interest  must  not  be  compouadet 
bi  any  manner  or  form.    [In  effect  July  1, 1874.] 

4»Oal.214 
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TITLE   V. 

HIRING. 

Chapter  I.  Hiring  in  General,  §§  1925-1935. 

II.  Hiring  of  Real  Property,  §§  1941-1960. 
HI.  Hiring  of  Personal  Propeett,  §§  1955-19M. 


CHAPTER  I. 

HIRING  IN  GENERAL. 

8sotion1925.  Hiring,  what. 

1926.  Products  of  thing. 

1927.  Quiet  possession. 

1928.  I)egree  of  care,  &c.,  on  part  of  hirer. 

1929.  Must  repair  injuries,  &c. 

1980.  Thing  let  for  a  particular  purpose. 

1931.  When  letter  may  terminate  the  hiring. 

1932.  When  hirer  may  terminate  tiie  hiring. 
1983.  When  hiring  terminates. 

1931.  When  terminated  by  death,  &o.,  of  party. 
1935.  Apportionment  of  hire. 

§  1925.  Hiring  is  a  contract  by  which  one  gives  to  another 
the  temporarj  possession  and  use  of  property,  other  than 
money,  tor  reward,  and  the  latter  agrees  to  retnm  the  same 
to  the  former  at  a  future  time. 

§  1926.  The  products  of  a  thing  hired,  during  the  hiring, 
belong  to  the  hirer. . 

§  1927.  An  agreement  to  let  upon  hire  binds  the  letter  to 
secure  to  the  hirer  the  quiet  possession  of  the  thing  hired  dur- 
ing the  term  of  the  hiring,  against  all  persons  lawfully  claim- 
ing the  same. 

§  1928.  The  hirer  of  a  thing  j;mst  use  ordinary  care  foft 
Ss  preserration  in  safety  and  in  good  condition. 

§  1929.  The  hirer  of  a  thing  must  repair  all  deterioratiooi 
^v  injuries  thereto  occasioned  by  his  ordinary  negligence. 
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§  1930.  When  a  thing  is  let  for  a  particular  purpose  the 
hirer  must  not  use  it  for  any  other  purpose ;  and  if  ne  does, 
the  letter  may  hold  him  responsible  for  its  safety  during  such 
use  in  all  events,  or  may  treat  the  contract  as  thereby  re* 
Bcinded. 

§  1931.  The  letter  of  a  thing  may  terminate  the  hiring 
and  reclaim  the  thing  before  the  end  of  the  terra  agreed  upon : 

1 .  When  the  hirer  uses  or  permits  a  use  of  the  thing  hired 
in  a  manner  contrary  to  the  agreement  of  the  parties ;  or, 

2.  When  the  hirer  does  not,  within  a  reasonable  time  aftei 
request,  make  such  repairs  as  he  is  bound  to  make. 

§  1932.  The  hirer  of  a  thing  may  terminate  the  hiiing 
before  the  end  of  the  term  agreed  upon : 

1 .  When  the  letter  does  not,  within  a  reasonable  time  after 
request,  fulfil  his  obligations,  if  any,  as  to  placing  and  secur- 
ing the  hirer  in  the  quiet  possession  of  the  thing  hired,  or 
putting  it  into  good  condition,  or  repairing ;  or, 

2.  When  the  greater  part  of  the  thing  hired,  or  that  part 
which  was  and  which  the  letter  had  at  the  time  of  the  hiring 
reason  to  believe  was  the  material  inducement  to  the  hirer  to 
enter  into  the  contract,  perishes  from  any  other  cause  than 
the  ordinary  negligence  of  the  hirer. 

§  1933.  The  hiring  of  a  thing  terminates : 

1.  At  the  end  of  the  term  agi^eed  upon  ; 

2.  By  the  mutual  consent  of  the  parties; 

3.  By  the  hirer  acquiring  a  title  to  the  thing  hired  sap^ 
rior  to  that  of  the  letter ;  or, 

4.  By  the  destruction  of  the  thing  hired. 

§  1934.  If  the  hiring  of  a  thing  is  terminable  at  the 
pleasure  of  one  of  the  parties,  it  is  terminated  by  notice  to  the 
»ther  of  his  death  or  incapacity  to  contract.  In  other  cases  it 
is  not  terminated  thereby. 

§  1935.  When  the  hiring  of  a  thing  is  terminated  before 
l^e  time  originally  agreed  upon,  the  hirer  must  pay  the  due 
proportion  oi  the  hire  fq^  such  use  as  he  has  actually  mad« 
of  the  thing,  unless  such  use  is  merely  nominal,  and  oi  m 
Denefit  to  him. 
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CHAPTER  n. 

HIRING  OF  REAL  PROPERTY 

BWJTIOH  1941.  Lessor  to  make  dwelling-house  fit  for  Its  pnrpoM. 

1942.  When  lessee  may  make  repairs,  &c. 

1943.  Term  of  hiring  when  no  limit  is  fixed. 

1944.  Hiring  of  lodgings  for  indefinite  term. 

1946.  Renewal  of  lease  by  lessee's  continued  posseifltos. 

1946.  Notice  to  quit. 

1947.  Rent,  when  payable. 

1948.  Attornment  of  a  tenant  to  a  stranger. 

1949.  Tenant  must  deliver  notice  serred  on  him. 

1950.  Letting  partli  of  rooms  forbidden. 

§  1941.  The  lessor  of  n  building  intended  for  the  occupa* 
tion  of  human  beings  must,  in  tlie  absence  of  an  agreement 
to  the  contrary,  put  it  into  a  condition  fit  for  such  occupa- 
tion, and  repair  all  subsequent  dilapidations  thereof,  whick 
render  it  untenantable,  except  such  as  are  mentioned  in  sec^ 
tion  nineteen  hundred  and  twenty-nine.  [In  effect  July  1, 
1874.] 

§  1942.  If  within  a  reasonable  time  after  notice  to  the 
lessor,  of  dilapidations  which  he  ought  to  repair,  he  neglects 
to  do  so,  the  lessee  may  repair  the  same  himself,  where  the 
costs  of  such  repairs  do  not  require  an  expenditure  greater 
than  one  month  s  rent  of  the  premises,  and  deduct  the  ex- 
penses of  such  repairs  from  the  rent,  or  the  lessee  may  vacate 
the  premises,  in  which  case  he  shall  be  discharged  from  fur- 
ther payment  of  rent,  or  performance  of  other  conditions.  [In 
effect  July  1,  1874.] 

§  1943.  A  hiring  of  real  property,  other  than  lodgings 
k.id  dwelling-houses,  in  places  where  there  is  no  usage  on  the 
rubject,  is  presumed  to  be  for  one  year  from  its  commence* 
nicnt,  unless  otherwise  expressed  in  the  hiring. 

§  1 944.  A  hiring  of  lodgings  or  a  dwelling-house  for  an  un- 
tpecified  term  is  presumed  to  have  been  made  for  such  length 
of  time  as  the  parties  adopt  for  the  estimation  of  the  rent. 
Thus  a  hii-ing  at  a  monthly  rate  of  rent  is  presumed  to  ltd  foi 
me  month.  In  the  absence  of  any  agreement  respecting  the 
«ngth  of  time  or  the  rent,  the  hiring  is  presumed  to  be 
monthly. 
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§  1945.  If  a  lessee  of  real  property  remains  in  possession 
thereof  after  the  expiration  of  the  hiring,  and  the  lessor  ac< 
3epts  rent  from  him,  the  parties  are  presumed  to  have  re- 
newed the  hiring  on  the  same  terms  and  for  the  same  time 
not  exceeding  one  month  when  the  rent  is  payable  monthly, 
nor  in  any  case  one  year. 

§  1946.  A  hiring  of  real  property,  for  a  term  not  specified 
by  the  parties,  is  deemed  to  be  renewed  as  stated  in  the  last 
section,  at  the  end  of  the  term  implied  by  law,  unless  one  of 
the  parties  gives  notice  to  the  other  of  his  intention  to  termi- 
nate the  same,  at  least  as  long  before  the  expiration  thereof  a« 
the  term  of  the  hiring  itself,  not  exceeding  one  month. 

§  1947.  When  there  is  no  nsage  or  contract  to  the  con- 
trary, rents  are  payable  at  the  termination  of  the  holding, 
when  it  does  not  exceed  one  year.  If  the  holding  is  by  the 
day,  week,  month,  quarter,  or  year,  rent  is  payable  at  the  ter- 
mination of  the  respective  periods,  as  it  successively  becomes 
due. 

§  1948.  The  attornment  of  a  tenant  to  a  stranger  is  void, 
unless  it  is  made  with  the  consent  of  the  landlord,  or  in  con- 
sequence of  a  judgment  of  a  court  of  competent  jurisdiction. 

§  1949.  Every  tenant  who  receives  notice  of  any  proceed- 
ing to  recover  the  real  property  occupied  by  him,  or  the  pos- 
session thereof,  must  immediately  inform  his  landlord  of  the 
same,  and  also  deliver  to  the  landlord  the  notice,  if  in  writing, 
and  is  responsible  to  the  landlord  for  all  damages  which  he 
may  sustain  by  reason  of  any  omission  to  inform  him  of  the 
notice,  or  to  deliver  it  to  him  if  in  writing.  [In  eifect  July 
I,  1874.] 

§  1950.  One  who  hires  part  of  a  room  for  a  dwelling  is 
entitled  to  the  whole  of  the  room,  notwithstanding  any  agree- 
ment to  the  contrary;  and  if  a  landlord  lets  a  room  as  a 
dwelling  fur  more  than  one  family,  the  person  to  whom  ne 
first  lets  any  part  of  it  is  entitled  to  the  possession  of  the  whole 
room  for  the  term  agreed  upon,  and  every  tenant  in  the  build- 
'ng,  under  the  same  landlord,  is  relieved  from  all  obligation  to 
pay  rent  to  him  while  such  double  letting  of  any  room  con> 
Unues. 

See  Act  of  April  8, 1876,  Concerning  Lodging-houiet  and  Sleeplag  Apeit 
,  AppeiMUs,  pp. 
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CHAPTER  m 

HIBINa  OF  PEBSONAIi  PBOPBBTY. 

Bbctiok  1966.  Obligations  of  letter  of  personal  property. 
1956.  Ordinary  expenses. 
1967.  Extraordinary  expenses. 
1958.  Betum  of  thing  hired. 
1969.  Charter  party,  what 

§  1955.  One  who  lets  personal  property  mnst  delirer  it  to 
the  hirer,  secure  his  quiet  enjoyment  thereof  against  idl  law- 
ful claimants,  put  it  into  a  condition  fit  for  the  purpose  for 
which  he  lets  it,  and  repair  all  deteriorations  thereof  not  oc- 
casioned by  the  fault  of  the  hirer  and  not  the  natural  result 
of  its  use. 

§  1966.  A  hirer  of  personal  property  must  bear  all  such 
expenses  concerning  it  as  might  naturally  be  foreseen  to  at- 
tend it  during  its  use  by  him.  All  other  expenses  must  be 
borne  by  the  letter. 

§  1957.  If  a  letter  fails  to  fulfil  his  obligations,  as  pre- 
scribed by  section  1955,  the  hirer,  tifisr  giving  him  notice  to 
do  so,  if  such  notice  can  conveniently  be  given,  may  expend 
any  reasonable  amount  necessary  to  make  good  the  letter's  de- 
fault, and  may  recover  such  amount  from  him. 

§  1958.  At  the  expiration  of  the  terra  for  which  personal 
property  is  hired,  the  hirer  must  return  it  to  the  letter  nt  the 
place  contemplated  by  the  parties  at  the  time  of  hiring ;  or, 
if  no  particular  place  was  so  contemplated  by  them,  at  the 
place  at  which  it  was  at  that  time. 

§  1959.  The  contract  by  which  a  ship  is  let  is  termed  a 
charter  party.  By  it  the  owner  may  cither  let  the  capacity 
or  burden  of  the  ship,  continuing  the  employment  of  the  own- 
er's master,  crew,  and  equipments,  or  may  surrender  the  en- 
tiro  ship  to  the  charterer,  who  then  provides  them  himself 
The  master  or  a  part  own^^x  may  be  acharterei. 
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TITLE  VL 

SERVICE. 

Ckaptbb  I.  Service  with  Emplotment,  §§  1965-2003. 
II.  Particular  Emplotkeiits,  §§  9009-307SL 
III.  Service  without  Emflotment,  §§  2078-907^ 


CHAPTER  I. 

SERVICE  WITH  EMPLOYMENT. 

AmoLS  I.  DmNiTioN  of  Ewplothknt,  §  1966. 

II.  Oblioations  of  thk  £mplotkr,  II 1969-1971. 
III.  Obligation^ OF  thb  Employbb,  ||  1975-1992. 
TV.  Tebmutation  of  Ekplotmekt,  §§  1996-2008. 

ARTICLE  I. 
definition  of  employment. 

SscnoN  1965.  Employment,  vhat. 

§  1965.  The  contract  of  employment  is  a  contract  hy 
which  one,  who  is  called  the  employer,  engages  another,  wbo 
is  called  the  employee,  to  do  something  for  the  benefit  d  tlw 
employer,  or  of  a  third  person. 
55  Cal.  274. 

ARTICLE  II. 
obligations  of  thb  emplotbb. 

8Bcno5  1969.  When  employer  must  indemnify  employee. 

1970.  When  not. 

1971.  Employer  to  indemnify  for  his  own  negligence. 

§  1969.  An  employer  mnst  indemnify  his  employee,  «x 
cept  as  prescribed  in  the  next  section,  for  all  that  he  neceesa 
rily  expends  or  loses  in  direct  conseqncnce  of  the  discharge  o* 
his  duties  as  such,  or  of  his  obedience  to  the  directions  m  the 
tmployer,  even  though  nnUwfhl,  nnless  the  employee,  at  tin 
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dme  of  obejing  sach  directions,  believed  them  to  be  un- 
lawful.. ' 

§  1970.  An  employer  is  not  bonnd  to  indemnify  his  em- 
ployee for  losses  suffered  by  the  latter  in  consequence  of  the 
ordinary  risks  of  the  business  in  which  he  is  employed,  nor  in 
consequence  of  the  negligence  of  another  person  employed  by 
the  same  employer  in  the  same  ^neral  business,  unless  lie 
has  neglected  to  use  ordinary  care  m  the  selection  of  the  cid- 
pable  employee. 

61  Cal.  117,  257 ;  68Cal.d6;  67  CaL  16,20. 

§  1971.  An  employer  must  in  all  cases  indemnify  his  eni> 
ployee  for  losses  caused  by  the  former's  want  of  ordinary  care. 


AKTICLE  m. 

OBLIGATIONS  OF  THE  BMPLOTBB. 

9mmw  1976.  IhitlM  of  gntnltoiu  employee. 

1976.  Same. 

1977.  Same. 

1978.  Daties  of  employee  for  reward. 

1979.  Ihitiee  of  employee  for  his  own  benefit. 

1980.  OontiactB  for  serrlce  limited  to  two  yean. 

1981.  Employee  must  obey  employer. 

1982.  Employee  to  conform  to  luace. 

1988.  D^g^  of  skill  required. 
1964.  Must  use  what  sUll  he  lias. 

1986.  What  belongs  to  employer. 
1966.  Duty  to  account. 

1987.  Employee  not  bonnd  to  deliTer  without 
1968.  Preference  to  be  giyen  to  employers. 

1989.  Responsibility  of  employee  for  snbstitnte. 

1990.  Responsibility  for  negligence. 

1991.  Surriring  employee. 

1992.  Gonfldential  employment. 

§  1975.  One  who,  without  consideration,  undertakes  to  do 
a  service  for  another,  is  not  bound  to  perform  the  same,  but  if 
be  actually  enters  upon  its  performance,  he  must  use  at  least 
4ight  care  and  diligence  therein. 

§  1976.  One  who,  by  his  own  special  request,  induces  an- 
i  ther  to  intrust  him  with  the  performance  of  a  seryice,  must 
oerform  the  same  fully.  In  other  cases,  one  who  undertakes 
t  gratuitous  seryice  may  relinquish  it  at  any  time. 

fi  1977.  A  gratuitous  employee,  who  accepts  a  writtea 
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jwer  of  attorney,  mast  act  under  it  so  long  as  it  remains  in 
force,  or  until  he  gives  notice  to  his  employer  that  he  will  not 
do  so. 

§  1978.  One  who,  for  a  good  consideration,  agrees  tc 
serve  another,  must  perform  the  service,  and  must  nse  ordi> 
nary  care  and  diligence  therein,  so  long  as  he  is  thus  em> 
ployed. 

§  1979.  One  who  is  employed  at  his  own  reqnest  to  dc 
that  which  is  more  for  his  own  advanta^  than  for  that  of  his 
employer,  must  use  great  cai-e  and  dihgence  therein  to  pix>- 
tect  the  interest  of  the  latter. 

§  1980.  A  contract  to  render  personal  service,  other  than 
a  contract  of  apprenticeship,  as  provided  in  the  Chapter  on 
Master  and  Servant,  cannot  he  enforced  against  the  employee 
beyond  the  term  of  two  years  from  the  commencement  of  ser- 
vice under  it ;  but  if  the  employee  voluntarily  eontinues  his 
service  under  it  beyond  that  time,  the  contract  may  be  referred 
to  as  affording  a  presumptive  measure  of  the  compensation. 

§  1981.  An  employee  must  substantially  comply  with  all 
the  directions  of  his  employer  concerning  the  service  on  which 
he  is  engaged,  except  where  such  obedience  is  impossible  or 
unlawful,  or  would  impose  new  and  unreasonable  burdens 
upon  the  employee.     [In  effect  July  1,  1874.] 

§  1982.  An  employee  must  perform  his  service  in  conform- 
ity to  the  usage  of  the  place  of  performance,  unless  otherwise 
directed  by  his  employer,  or  unless  it  is  impracticable,  or  man> 
ifestly  injurious  to  his  employer  to  do  so. 

§  1983.  An  employee  is  bound  to  exercise  a  reasonable  de- 
gree of  skill,  unless  his  employer  has  notice,  before  employing 
him,  of  his  want  of  skill. 

§  1984.  An  employee  is  always  bound  to  use  such  skill  as 
he  possesses,  so  far  as  the  same  is  required,  for  the  service 
specified.     [In  effect  July  1, 1874.] 

§  1985.  Everything  which  an  employee  acquires  by  virtue 
of  his  emplmrment,  except  the  compensation,  if  any,  which  it 
aae  to  him  from  his  employer,  belongs  to  the  latter,  whethei 
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acqnired  lawfally  or  nnlawfnily,  or  daring  or  after  the  expira- 
tion of  the  term  of  his  employment. 

§  1986.  An  employee  mnst,  on  demand,  render  to  hie  em- 
ployer just  accounts  of  all  his  transactions  in  the  course  of  his 
service,  as  often  as  may  be  reasonable,  and  must,  without  de- 
mand, give  prompt  notice  to  his  employer  of  everything  which 
he  receives  for  his  account. 

§  1987.  An  employee  who  receives  anythiug  on  accomtof 
his  employer,  in  any  capacitor  other  than  that  of  a  mere  ser- 
vant, is  not  bound  to  deliver  it  to  him  until  demanded,  and  is 
not  at  liberty  to  send  it  to  him  from  a  distance,  without  de 
maud,  in  any  mode  involving  greater  risk  than  its  retention 
by  the  employee  himself. 

§  1988.  An  employee  who  has  any  business  to  transact  on 
his  own  account,  similar  to  that  intrusted  to  him  by  his  em- 
ployer, must  always  give  the  latter  the  preference.  [In  effect 
July  1,  1874.] 

§  1989.  An  employee  who  is  expressly  authorissed  to  em- 
ploy a  substitute  is  liable  to  his  principal  only  for  want  of 
ordmary  care  in  his  selection.  The  substitute  is  directly  re- 
sponsible to  the  principal. 

§  1990.  An  employee  who  is  guilty  of  a  culpable  degree  oi 
negligence  is  liable  to  his  employer  for  the  damage  thereby 
caused  to  the  latter ;  and  the  employer  is  liable  to  him,  if  the 
service  is  not  gratuitous,  for  the  value  of  such  services  only  as 
are  properly  rendered. 

§  1991.  Where  service  is  to  be  rendered  by  two  or  more 
persons  jointly,  and  one  of  them  dies,  the  survivor  must  act 
alone,  if  the  service  to  be  rendered  is  such  as  he  can  rightly 
perform  without  the  aid  of  the  deceased  person,  but  not  other- 
wise. 

§  1992.  The  obligations  peculiar  to  confidential  emvkff 
ments  are  defined  in  ue  Title  on  Tmsts. 


§§  1996-2001  suTiOB  IM 

ABTICLE  IV. 

TBRMINATION  OF  EMPLOTMBITT. 

BionoH  1996.  Termination  by  death,  &c.,  of  employer. 

1997.  Employment,  how  tezminated. 

1998.  Continuance  of  senrice  in  certain  cases. 
1909.  Termination  at  will. 

2000.  Termination  by  employer  for  fault. 

2001.  Termination  by  employee  for  fault 

2002.  Compensation  of  employee  dismissvd  for  cause. 

2003.  Compensation  of  employee  leaying  for  cause. 

§  1996.  Every  employment  in  which  the  power  of  thi 
employee  is  not  coupled  with  an  interest  in  its  subject  is  ter 
uinated  by  notice  to  him  of: 

1.  The  death  of  the  employer ;  or, 

2.  His  legal  incapacity  to  contract 

§  1997.  Every  employment  is  terminated : 

1.  By  the  expiration  of  its  appointed  term; 

2.  By  the  extinction  of  its  suoject ; 

3.  By  the  death  of  the  employee ;  or, 

4.  By  his  legal  incapacity  to  act  as  sach. 

§  1998.  An  employee,  unless  the  term  of  his  seryioehai 
expired,  or  unless  he  has  a  right  to  discontinue  it  at  aiiy  time 
without  notice,  must  continue  his  service  after  notice  of  the 
death  or  incapacity  of  his  employer,  so  far  as  is  necessary  to 
protect  from  serious  injury  the  interests  of  the  employer's 
successor  in  interest,  until  a  reasonable  time  after  notice  ol 
the  facts  has  been  communicated  to  such  successor.  The 
successor  must  compensate  the  employee  for  such  service  ac- 
cording to  the  terms  of  the  contract  ol  employment. 

§  1999.  An  employment  having  no  specified  term  may  be 
terminated  at  the  will  of  either  party,  on  notice  to  the  other, 
except  where  otherwise  provided  bj  this  title. 

§  2000.  An  employment,  even  for  a  specified  term,  may 
be  terminated  at  any  time  by  the  emplover,  in  case  of  any 
wilful  breach  of  duty  by  the  employee  m  the  course  of  his  em- 
ployment, or  in  case  of  his  habitual  neglect  of  his  duty  oi 
•ontinued  incapacity  to  perform  it. 

1 2001.  An  employment,  even  for  a  specified  term,  maj  bi 
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terminated  by  tiie  employee  at  any  time,  in  case  of  any  wilful 
or  permanent  breach  of  ihe  obligations  of  his  employer  to  him 
as  an  employee. 

§  2002.  An  employee,  dismissed  by  his  employer  for  good 
cause,  is  not  entitled  to  any  compen.sation  for  services  ren- 
dered since  the  last  day  upon  which  a  payment  became  dn^ 
to  him  under  the  contract. 

§  2003.  An  employee  who  quits  the  service  of  his  employer 
for  good  cause  is  entitled  to  such  proportion  of  the  compensa 
tion  which  would  become  due  in  case  of  full  performance,  ai 
the  services  which  he  has  already  rendered  bear  to  the  ser- 
ricee  which  he  was  to  render  as  full  performance. 


CHAPTER  IL 

PABTIOULAB  EMPLOYMENTS. 

Inou  L  Mastib  anv  Sebtaivt,  §§  2009-201& 
n.  AeiRTS,  §§  201d-2022. 
ni.  Vagtobs,  |§  2026-2080. 
IV.  Shipmasters,  §§  2034-2044. 

y.  Mates  and  Sbambn,  §§2048-2066 
YL  Ships*  MAnAOiBS,  §§  2070-2072. 


ARTICLE  L 

MA8TEB  Ain>  SSBTAITT. 

8iotioh2009.  Serrant,  what. 

2010.  Term  of  hiring. 

2011.  Same. 

2012.  Renewal  of  hiring. 

2013.  Time  of  service. 

2014.  Servant  to  pay  over  without  demand 
2016.  When  servant  may  be  discliai^sed. 

§  2009.  A  servant  is  one  who  is  employed  to  render  per* 
Bonal  service  to  his  employer,  otherwise  than  in  the  pursuit 
of  an  independant  calling,  and  who  in  such  service  remains 
antirelv  under  the  control  and  direction  of  the  latter,  who  ii 
eftlled  Ills  master. 
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§  2010.  A  servant  is  presumed  to  have  been  hired  foi 
•uch  length  of  time  as  the  parties  adopt  for  the  estimation  of 
wages.  A  hiring  at  a  yearly  rate  is  presumed  to  be  for  one 
jrear ;  a  hiring  at  a  daily  rate,  for  one  day ;  a  hiring  by  piece 
work,  for  no  specified  term. 

§  2011.  In  the  absence  of  any  agreement  or  custom  as  to 
the  term  of  service,  the  time  of  payment,  or  rate  or  yalue  of 
wages,  a  servant  is  presumed  to  be  hired  by  the  month,  at  a 
monthly  rate  of  reasonable  wages,  to  be  paid  when  the  servioa 
is  performed. 

§  2012.  Where,  after  the  expiration  of  an  agreement  r& 
specting  the  wages  and  the  term  of  service,  the  parties  dOn- 
tmue  the  relation  of  master  and  servant,  they  are  presumed 
to  have  renewed  the  agreement  for  the  same  wages  and  term 
of  service. 

§  2018.  The  entire  time  of  a  domestic  servant  belongs  to 
the  master ;  and  the  time  of  other  servants  to  such  extent  aa 
is  usual  in  the  business  in  which  they  sen^e,  not  exceeding  if 
any  case  ten  hours  in  the  day. 

§  2014.  A  servant  must  deliver  to  his  master,  as  soon  as 
with  reasonable  diligence  he  can  find  him,  everything  that 
he  receives  for  his  account,  without  demand ;  but  he  is  not 
bound,  without  orders  from  his  master,  to  send  anything  to 
him  through  another  person. 

One  who  appropriates  to  his  own  use  property  of  his  employer  is  gnil^ 
of  embezzlement.    Penal  Code,  §  608. 

§  2015.  A  master  may  discharge  any  servant,  other  than 
an  apprentice,  whether  engaged  for  a  fixed  term  or  not : 

1.  If  he  is  guilty  of  misconduct  in  the  course  of  his  service, 
or  of  gross  immorality,  though  unconnected  with  the  same ; 
or, 

2.  If,  being  employed  about  the  person  of  the  master,  or  in 
A  confidential  position,  the  master  discovers  that  he  has  been 
priilty  of  misconduct,  before  or  after  the  comit^encement  o 
nis  service,  of  such  a  nature  that,  if  the  master  had  known  oi 
lontemplated  it,  he  would  not  have  so  employed  him. 
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ABTICLE  n. 

AOENTS 

BlOltOii  2019.  Agent  to  conform  to  his  authority 

2020.  Most  keep  his  principal  informed 

2021.  Collecting  agent. 

2022.  Responsibility  of  sub-agent. 

§  2010.  An  agent  must  not  exceed  the  limits  of  his  actual 
authority,  as  defined  by  the  Title  on  Agency. 

§  2020.  An  agent  must  use  ordinary  diligence  to  keep  hia 
principal  informed  of  his  acts  in  the  course  of  the  agency. 

>» 

§  2021.  An  agent  employed  to  collect  a  negotiable  instru- 
ment must  collect  it  promptly,  and  take  all  measures  neces- 
sary to  charge  the  parties  thereto,  in  case  of  its  dishonor ;  and, 
if  it  is  a  bill  of  exchange,  must  present  it  for  acceptance  with 
reasonable  diligence. 

§  2022.  A  mcf  e  agent  of  an  agent  is  not  responsible  as 
such  to  the  principal  of  the  latter. 

ABTICLE  in. 

FACTOBS. 

8ionoN2026.  Vactor,  what. 

2027*  Obedience  required  from  factor. 

2028.  Sales  on  credit. 

2029.  Liability  of  factor  under  guaranty  eommlsdon. 
2090.  Factor  cannot  relieye  himself  from  liability. 

$  202iS.  A  factor  is  an  agent  who,  in  the  pursuit  of  an  in- 
dependent caUing,  is  employed  by  another  to  sell  property  for 
him,  and  is  vested  by  the  latter  with  the  possession  or  control 
of  the  property,  or  authorized  to  receive  payment  therefor 
from  the  purchaser. 

§  2027.  A  factor  must  obey  the  instructions  of  his  princi- 
pal to  the  same  extent  as  any  other  employee,  notwithistand- 
tng  any  advances  he  may  have  made  to  his  principal  upon  the 
property  consigned  to  him,  except  that  if  the  principal  forbids 
mm  to  sell  at  the  market  price,  he  may,  nevertheless,  sell  foi 
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his  reimbursement,  after  giving  to  his  principal  reasonable  no* 
tice  of  his  intention  to  do  so,  and  of  the  time  and  place  of  sale, 
and  proceeding  in  all  respects  as  a  pledgee. 

§  2028.  A  factor  may  sell  property  consigned  to  him  on 
snch  credit  as  is  usnal ;  bat,  having  once  agreed  with  the  pur« 
chaser  npon  the  term  of  credit,  majr  not  extend  it. 

§  2029.  A  factor  who  charges  his  principal  with  a  guar- 
anty commission  npon  a  sale,  thereby  assnmes  absolute^  to 
pay  the  price  when  it  falls  dne,  as  if  it  were  a  debt  of  his  own, 
}\nd  not  OS  a  mere  guarantor  for  the  purchaser;  but  he  does 
not  thereby  assume  any  additional  responsibility  for  the  safety 
of  his  remittance  of  the  proceeds. 

§  2030*  A  factor  who  receives  property  for  sale,  under  a 
general  agreement  or  usage  to  guarantee  the  sales  or  the  re- 
mittance of  the  proceeds,  cannot  relieve  himself  from  respoii> 
sibility  therefor  without  the  consent  of  his  principal. 


ARTICLE  IV.      • 

8HIPMA8TESB. 

8iOTi<ni2084.  Appointment  of  master. 
2066.  when  mu«t  1»e  on  board. 

2086.  niotage. 

2087.  Power  of  master  orer  seamen. 

2088.  Power  of  master  orer  passengeia. 

2089.  Impressing  private  stores. 
2010.  When  may  abandon  the  Ship. 

2041.  Duties  on  abandonment. 

2042.  When  master  cannot  teade  on  his  own  aeeoiuil. 
2048.  Care  and  diligence. 

2044.  Authority  of  master. 

§  2034,  The  master  of  a  ship  is  appointed  by  the  owner, 
ind  holds  during  his  pleasure. 

§  2035.  The  master  of  a  ship  is  bound  to  be  always  on 
^oard  when  entering  or  leaving  a  port^  harbor,  or  river. 

§  2036.  On  entering  or  leaving  a  port,  harbor,  or  river, 
the  master  of  a  ship  must  take  a  pilot  if  one  offers  himseU 
and  while  the  pilot  is  on  board  the  navigation  of  the  ship  do 
rolves  on  him. 

IHiUes  of  Pilots  and  Pilot  Oommiisionen,  Ma  Pol.  Coda,  fS  2429-2147 
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§  203  7«  The  master  of  a  ship  may  enforce  the  ohedience 
of  the  mate  and  seamen  to  his  lawful  commands  by  confine- 
ment  and  other  reasonable  corporal  punishment,  not  prohib- 
ited Jby  acts  of  Congress,  being  responsible  for  the  abuse  of  hi« 
power. 

§  2038.  The  master  of  a  ship  may  confine  any  person  on 
board,  during  a  voyage,  for  wilful  disobedience  to  his  lawftil 
commands. 

§  2039.  If>  during  a  voyage,  the  ship's  supplies  fail,  the 
master,  with  the  advice  of  the  officers,  may  compel  persons 
who  have  private  supplies  on  board  to  surrender  them  for  the 
common  want,  on  payment  of  their  value,  or  giving  security 
therefor. 

§  2040.  The  master  of  a  ship  must  not  abandon  it  daring 
the  voyage,  without  the  advice  of  the  other  officers. 

§  2041.  The  master  of  a  ship,  upon  abandoning  it,  must 
carry  with  him,  so  far  as  it  is  in  his  power,  the  money  and  the 
most  valuable  of  the  goods  on  board,  under  penalty  of  being 
personally  responsible.  If  the  articles  thus  taken  are  lost 
from  causes  beyond  his  control,  he  is  exonerated  from  lia- 
bility. 

§  2042.  The  master  of  a  ship,  who  engages  for  a  common 
profit  on  the  cargo,  must  not  trade  on  his  own  account,  and 
if  he  does,  he  must  accodbt  to  his  employer  for  all  profits  thus 
made  by  him. 

§  2043.  The  master  of  a  ship  must  use  great  care  and 
diligence  in  tlie  performance  of  his  duties,  and  is  responsible 
for  all  damage  occasioned  by  his  negligence,  however  slight. 

§  2044.  The  authority  and  liability  of  the  master  of  a 
ship,  as  an  accent  for  the  owners  of  the  ship  and  cargo,  art 
legulated  by  the  Title  on  Agency. 
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ABTICLE  V. 

MATES  AND  BEAMBN. 

BwmoN  2048.  Mate,  what. 

2049.  Seamen,  what. 

2050.  Mate  and  seamen,  how  engaged  and  diaohaxged. 

2051.  Unseaworthy  yessel. 

2052.  Seamen  not  to  lose  wages  or  lien  by  agreement. 

2053.  Special  agreement  with  seamen. 

2054.  Wages  depend  on  freightage. 

2055.  When  wages,  &c.,  begin. 

2056.  Wages,  where  Toyage  is  broken  up  before  departure. 

2057.  Wrongful  discharge. 

2058.  Wages,  when  not Tost  by  wreck. 
^59.  Certificate. 

2U60.  IMsabled  seamen. 

2061.  Maintenance  of  seamen  during  siokneBS. 

20f&  Death  on  the  voyage. 

2063.  Theft,  &c.,  forfeits  wages. 

2064.  Seamen  cannot  ship  goods. 

2065.  Embezzlement  and  injuries.  (Repealed.) 

2066.  Law  governing  seamen. 

§  2048.  The  mate  of  a  ship  is  the  officer  next  in  rank  to 
the' master,  and  in  case  of  the  master's  disability  he  must  take 
his  place.  By  so  doing  he  does  not  lose  any  of  his  rights  as 
mate. 

§  2049.  All  persons  employed  in  the  navigation  of  a  ship, 
or  upon  a  voyage,  other  than  the  master  and  mate,  are  to  bo 
deemed  seamen  within  the  provisions  of  this  Code. 

§  2050.  The  mate  and  seamen  of  a  ship  are  engaged  by 
the  master,  and  may  be  discharged  by  him  at  any  peiiod  of 
the  voyage,  for  wilful  and  persistent  disobedience  or  gross  dis- 
qualification, but  cannot  otherwise  be  discharged  before  the 
termination  of  the  voyage. 

§  206 1 .  A  mate  or  seaman  4S  not  bound  to  go  to  sea  in  a 
ship  that  is  not  seaworthy ;  and  if  there  is  reasonable  doubt  o* 
its  seaworthiness,  he  may  refuse  to  proceed  until  a  proper  sur 
vey  has  been  had. 

§  2052.  A  seaman  cannot,  by  reason  of  any  agreementi 
bo  deprived  of  his  lien  upon  the  ship,  or  of  any  remedy  for  tlM 
vcovery  of  his  wages  to  which  he  would  otherwise  have  been 
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entitled.  Any  stipulation  by  which  he  consents  to  abandon 
his  right  to  wages  in  case  of  the  loss  of  the  ship,  or  to  abandon 
an^  right  he  may  have  or  obtain  in  the  nature  of  salvage,  is 
void. 

§  2058.  No  special  agreement  entered  into  by  a  seaman 
ean  impair  any  ot  his  rights,  or  add  to  any  of  his  obligations, 
as  defined  by  law,  unless  he  fully  undei*stands  the  effect  of  the 
agreement,  and  receives  a  fair  compensation  therefor. 

§  2064.  Except  as  hereinafter  provided,  the  wages  of  sea- 
men are  due  when,  and  so  far  only  as,  freightage  is  earned, 
unless  the  loss  of  freightage  is  owing  to  the  fault  of  the  owner 
or  master. 

§  2066.  The  right  of  a  mate  or  seaman  to  wages  and  pro- 
visions begins  either  from  the  time  he  begins  work,  or  from 
the  time  specified  in  the  agreement  for  his  beginning  work,  or 
from  his  presence  on  boards  whichever  first  happens. 

§  2056.  Where  a  voyage  is  broken  np  before  departure  of 
the  ship,  the  seamen  mnst  be  paid  for  the  time  they  have 
served,  and  may  retain  for  their  indemnity  such  advances  as 
they  have  received. 

§  2067.  When  a  mate  or  seaman  is  wrongfully  discharged, 
or  is  driven  to  leave  the  ship  by  the  cruelty  of  the  master  on 
the  voyage,  it  is  then  ended  with  respect  to  him,  and  he  may 
thereupon  recover  his  full  wages. 

§  2058.  In  case  of  loss  or  wreck  of  the  ship,  a  seaman  is  en- 
titled to  his  wages  up  to  the  time  of  the  loss  or  wreck,  whether 
freightage  has  been  earned  or  not,  if  he  exerts  himself  to  the 
utmost  to  save  the  ship,  cargo,  and  stores. 

§  2059.  A  certificate  from  the  master  or  chief  surviving 
officer  of  a  ship,  to  the  effect  that  a  seaman  exerted  himself  to 
the  utmost  to  save  the  ship,  cargo,  and  stores,  is  presumptive 
evidence  of  the  fact. 

§  2060.  Where  a  mate  or  seaman  is  prevented  from  ren 
aering  service  by  illness  or  injury,  incurred  without  his  fault, 
in  the  discharge  of  his  duty  on  the  voyage,  or  by  being  wrong 
lilly  diBcharged,  or  by  a  capture  of  the  ship,  he  is  entitled  ta 
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Images  notwithstanding ;  but  in  case  of  a  capture,  a  ratable  de* 
dnction  for  salvage  is  to  be  made. 

§  2061.  If  a  mate  or  seaman  becomes  sick  or  disabled  dar- 
ing the  voyage,  without  his  fault,  the  expense  of  furnishing 
him  with  suitable  medical  advice,  medicine,  attendance,  and 
other  provision  for  his  wants,  must  be  borne  by  the  ship  till 
the  close  of  the  voyage. 

§  2062.  If  a  mate  or  seaman  dies  during  the  voyage,  his 
personal  representatives  are  entitled  to  his  wages  to  the  time 
of  his  death,  if  he  would  have  been  entitled  to  them  had  he 
lived  to  the  end  of  the  voyage. 

§  2063.  Desertion  of  the  ship  without  cause,  or  a  justifi- 
able discharge  by  the  master  during  the  voyage,  for  miscon- 
duct, or  a  theft  of  any  part  of  the  cargo  or  appurtenances  of 
the  ship,  or  a  wilful  injury  thereto  or  to  the  ship,  forfeits  all 
wages  due  for  the  voyage  to  a  mate  or  seaman  thus  in  fault. 

§  2064.  A  mate  or  seaman  may  not,  under  any  pretext, 
ship  goods  on  his  own  account  without  permission  from  the 
master. 

§  2065  of  said  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  2066.  The  shipment  of  officers  and  seamen,  and  their 
rights  and  duties,  are  further  regulated  by  acts  of  Cktngress. 


ARTICLE  VI. 

ships'  manaobbs. 

Baonoir  2070.  Manager,  what 

2071.  Duties  ox  manager. 

2072.  Compensation. 

§  2070.  The  general  agent  for  the  owners,  in  respect  to 
the  care  of  a  ship  and  freight,  is  called  the  manager.  If  he 
is  a  part  owner,  he  is  also  ^led  the  managing  owner. 

§  2071.  Unless  otherwise  directed,  it  is  the  duty  of  thf 
Vianager  of  a  ship  to  provide  for  the  complete  seaworthiaeM 
ff  a  ship ;  to  take  care  of  it  in  port ;  to  see  that  it  is  providad 
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with  neccssaiy  papers,  with  a  proper  maBter,  mate,  and  crew 
•Jid  supplies  of  provisions  and  stores. 

ft  2072.  A  managing  owner  is  presumed  to  have  no  righl 
In  compensation  for  his  own  serrices. 


CHAPTER  m. 

SERVICE  WITHOUT  EMPLOYMENT. 

Ssotion2078.  Yoluntaiy  inierfeienoe  with  propwtj. 
2079.  Salvage. 

§  2078.  One  who  officiously,  and  without  the  consent  of 
the  real  or  apparent  owner  of  a  thing,  takes  it  into  his  posses- 
sion for  the  purpose  of  rendering  a  service  about  it,  must  com- 
plete such  service,  and  use  ordinary  care,  diligence,  and  rea- 
sonable skill  about  the  same.  He  is  not  entitled  to  any  com- 
pensation for  his  service  or  expenses,  except  that  he  may  de- 
duct actual  and  necessarv  expenses  incurred  by  him  about 
such  service  from  an^  profits  which  his  service  has  caused  the 
thine  to  acquire  for  its  owner,  and  must  account  to  the  owner 
for  the  residue. 

§  2079.  Any  person,  other  than  the  master,  mate,  or  a 
seaman  thereof,  who  res««ies  a  ship,  her  appurtenances,  or 
cargo,  from  danger,  is  entitled  to  a  reasonable  compensation 
therefor,  to  be  paid  out  of  the  property  saved.  He  has  a  lien 
Ibr  such  claim,  which  is  regulated  by  the  Title  on  Liens ;  but  no 
claim  for  salvage,  as  such,  can  accrue  against  any  vessel,  or 
her  freight,  or  cargo,  in  favor  of  the  owners,  officers,  or  crew 
of  another  vessel  belonging  to  the  same  owners ;  but  the  actual 
cost  at  the  time  of  the  services  rendered  by  one  such  vessel  tc 
another,  when  in  distress,  are  payable  through  a  general  ave^ 
•ge  contribution  on  the  property  saved.  [In  ^ect  July  1 
1874.] 
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TITLE  Vn. 

CARRIAGE. 

Cbifteb  I.  Carriage  in  General  §§  2085-2090. 
II.  Carriage  op  Persons,  §§  2100-2104. 

III.  Carriage  of  Property,  |§  2110-2155. 

IV.  Carriage  of  Messages,  §  2161. 
V.  Common  Carriers,  §§  2168-2209. 


CHAPTER  L 
CABBIAGB  IN  GBNBBAIj. 

BMnoR  2085.  Contract  of  caxrisge. 

2086.  Different  kinds  of  carriers. 

2087.  Bftarine  and  inland  carriers,  what. 

2088.  Carriers  by  sea. 

2069.  Obligations  of  gratuitous  carriers. 

2090.  Obligations  of  gratuitous  carrier  who  has  b^^n  to  cany 

§  2086.  The  contract  of  carriage  is  a  contract  for  the  cod- 
Teyance  of  property,  persons,  or  messages,  from  one  place  to 
unother. 

Owner  is  liable  for  acts  of  drirer.    Pol.  Code,  §  2936. 

§  2086.  Carriage  is  either: 

1.  Inland ;  or, 

2.  Marine. 

§  2087.  Carriers  upon  the  ocean  and  upon  arms  of  the 
sea  are  marine  carriers.    All  others  are  inland  carriers. 

§  2088.  Hights  and  duties  peculiar  to  carriers  by  sea  an 
Lefined  by  acts  of  Congress. 

§  2089.  Carriers  without  reward  are  subject  to  the  sam« 
rules  as  employees  without  reward,  except  so  far  as  is  othev 
wise  provided  by  this  title. 

§  2000«  A  carrier  without  reward,  who  has  begun  to  pei 
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form  his  undertaking,  mnit  complete  it  in  like  manner  as  if 
he  had  received  a  reward,  unless  he  restores  the  person  or 
thing  carried  to  as  favorable  a  position  as  before  he  com- 
me  need  the  carriage. 


CHAPTER  n. 
CABBIAGB    OF    PBBSONS. 

Amnou  I.  Gratuitous  Cabuagi,  §  2096. 

n.  Cabriaos  fob  Rewabd,  $$  2100-21(M. 

ARTICLE  J. 

ORATUITOUS  CARRIAOB  OF  PERBOKS. 

Sbction  2096.  Degree  of  care  xeqtdnd. 

§  2096.  A  carrier  of  persons  without  reward  must  use  or 
dinary  care  and  diligence  for  their  safe  carriage. 

ARTICLE  IL 

CARRIAGE   FOR  REWARD. 

Sionoir  2100.  General  duties  of  carrier. 

2101.  Vehicles. 

2102.  Not  to  oTerloed  his  rehicle. 

2103.  Treatment  of  passengers. 

2104.  Bate  of  speed  and  deUtjs. 

§  2100.  A  carrier  of  persons  for  reward  must  use  the  ut- 
most care  and  diligence  lor  their  safe  carriage,  must  provide 
eveiTthing  necessaiT  for  that  purpose,  and  must  exercise  to 
that  end  a  reasonable  degree  oi  skill. 

§  2101.  A  carrier  of  persons  for  reward  is  bound  to  pro- 
vile  vehicles  safe  and  fit  for  the  purposes  to  which  they  are 
put,  and  is  not  excused  for  default  in  this  respect  by  any  do* 
^ree  of  care. 

§  2102.  A  carrier  of  persons  for  reward  must  not  over 
•,rowd  or  orerload  his  vehicle. 
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§  2108.  A  carrier  of  persons  for  reward  mast  gire  to  pas-  , 

Eengers  all  sach  accommodations  as  are  nsual  and  reasonable,  t 

iind  must  treat  them  with  civility,  and  give  them  a  reasonable 
degree  of  attention. 

§  2104.  A  carrier  of  persons  for  reward  must  travel  at  • 
reasonable  rate  of  speed,  and  without  any  unreasonable  deUj, 
or  deviation  from  his  proper  route. 


CHAPTER  in. 
CABBIAGB  OF  PBOPEBTY. 

kxnoLE  I.  Gkitkbal  DirnnrroKS,  §  2110. 

II.  Obuoahoks  of  thk  Cabrixb,  $$  2114-Smi 
III.  Bill  op  Lading,  §§  2126-2182. 
iV.  FuiOHTAOE,  §§  2136-2144. 
V.  GiNIBAL  AVKEAGK,  §§  214&-2155 


ARTICLE  I. 

GENERAL    DEFINITIONB. 

BionoN  2110.  Freight,  conaignor,  &e.,  what. 

§  2110.  Property  carried  is  called  freight;  the  rewsrd,  if 
any,  to  be  paid  for  its  carriage  is  called  freightage ;  the  person 
who  delivers  the  freight  to  the  carrier  is  called  the  consignor  -, 
and  the  person  to  whom  it  is  to  be  delivered  is  called  the  con- 
signee. 

ARTICLE  n. 

OBLIGATIONB    OF  THX  CARRIBB. 

BaonON  2114.  Care  and  diligenee  required  ci  carrieni. 

2115.  Carrier  to  obej  directionB. 

2116.  Conflict  of  orders. 

2117.  Stowage,  deviation,  &e. 

2118.  Delivery  of  freight. 
2119   Place  of  delivery. 

2120.  Obligations  of  carrier  when  freight  is  not  dalivtnd  to  Ma 

signee. 
St21.  How  carrier  may  terminate  his  liability. 
SlSi.  When  consignee  cannot  be  found.    (Bepealad.) 
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§  2114.  A  earner  of  property  for  reward  must  use  at 
teast  ordinary  care  and  diligence  m  the  performance  of  all  his 
duties.  A  carrier  without  reward  must  use  at  least  slight  care 
and  diligence. 

§  2115.  A  carrier  must  comply  with  the  directions  of  the 
consignor  or  consignee  to  the  same  extent  that  an  employee  is 
bound  to  comply  with  those  of  his  employer. 

§  2116.  When  the  directions  of  a  consignor  and  consignee 
arc  conflicting,  the  carrier  must  comply  with  those  of  the  con- 
signor in  respect  to  all  matters  except  the  delivery  of  the 
freight,  as  to  which  he  must  comply  with  the  directions  of  the 
consignee,  unless  the  consignor  has  specially  forbidden  the  car- 
rier to  receive  orders  from  the  consignee  inconsistent  with  his 
own. 

§  2117.  A  marine  carrier  must  not  stow  freight  upon  deck 
during  the  voyage,  except  where  it  is  usual  to  do  so,  nor  make 
any  improper  deviation  from  or  delay  in  the  voyage,  nor  do 
any  other  unnecessary  act  which  would  avoid  an  insurance  in 
tlie  usual  form  upon  the  freight. 

§  2118.  A  carrier  of  property  must  deliver  it  to  the  con- 
signee, at  the  place  to  which  it  is  addressed,  in  the  manner 
usual  at  that  place. 

§  2119.  If  there  is  no  usage  to  the  contrary  at  the  place 
of  delivery,  freight  must  be  delivered  as  follows : 

1.  If  carried  upon  a  railway  owned  or  managed  by  the  car- 
rier, it  may  be  delivered  at  the  station  nearest  to  the  place  to 
which  it  is  addressed ; 

2.  If  carried  by  sea  from  a  foreign  country,  it  may  be  de- 
livered at  the  wharf  where  the  ship  moors,  within  a  reasonable 
distance  from  the  place  of  address ;  or,  if  there  is  no  wharf^ 
on  board  a  lighter  alongside  the  ship ;  or, 

3.  In  other  cases,  it  must  be  dehvered  to  the  consignee  or 
his  agent,  personally,  if  cither  can,  with  reasonable  dUigence, 
be  found. 

§  2120.  If«  for  any  reason,  a  carrier  does  not  deliver 
freight  to  the  consignee  or  his  agent  personally,  he  must  give 
notice  to  the  co::signee  of  its  arrival,  and  keep  the  same  in 
safety  upr  „  hit  '^ponsibility  as  a  warehouseman,  tmtil  the 
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consignee  has  had  a  reasonable  time  to  remove  it.    If  the 
place  of  residence  or  busiiiess  of  the  consignee  be  unknown 
to  the  carrier,  he  may  give  the  notice  by  letter  dropped  in  the 
nearest  post  office.    [In  effect  July  1,  1874.1 
60  Cal.  484. 

§  2121.  If  a  consignee  does  not  accept  and  remove  freio:ht 
within  a  reasonable  lime  after  the  carrier  has  fulfilled  liis  obli- 
gation to  deliver,  or  duly  offered  to  fulfil  the  same,  the  car- 
rier may  exonerate  himself  from  further  liability  by  placing 
the  freight  in  a  suitable  warehouse,  on  storage,  on  account  of 
the  consignee,  and  giving  notice  thereof  to  him.  [In  effect 
July  1,  1874-1 

{  2122  of  said  Code  is  repealed.     [In  effect  July  1, 1874.' 


ARTICLE  III. 

BILL  OF  LADING. 

Bionoir  2128.  Bill  of  lading,  what.' 

2127.  Bill  of  lading  negotiable. 

2128.  Same. 

2129.  Effect  of  bill  of  ladins  on  riglito,  &o.,  of  eanler. 
2180.  Bills  of  lading  to  be  given  to  concignor. 

2131.  Carrier  exonerated  by  delivery  acoording  to  bill  of  lading. 
8132.  Carrier  may  demand  surrender  of  bill  of  lading  before  de- 
llyery. 

§  2126.  A  bill  of  lading  is  an  instrument  in  writing, 
signed  by  a  carrier  or  his  agent,  describing  the  freight  so  as 
to  identify  it,  stating  the  name  of  the  consignor,  the  terms  of 
the  contract  for  carriage,  and  agreeing  or  directing  that  the 
freight  be  delivered  to  the  order  or  asiiigns  of  a  specified  per- 
son at  a  specified  place. 

Issuing  Fictitious  Bill  of  Lading.    Penal  Code,  §  577. 

§  2127.  AH  the  title  to  the  freight  which  the  first  holder 
of  a  bill  of  lading  had  when  he  received  it,  passes  to  every 
subsequent  indorsee  thereof  in  good  faith  and  for  value,  in  the 
ordinary  course  of  business,  with  like  effect  and  in  like  man* 
uer  as  in  the  case  of  a  bill  of  exchange. 

Delivery  \iithont  cancelling  receipt  a  penal  offence.    Penal  Code 
I  682.  -•  r 

§  2128.  When  a  bill  of  lading  is  made  to  '' beaver,"  oi 
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In  equivalent  termB,  a  simple  transfer  thereof^  bjr  delivery, 
conveys  the  same  tide  as  an  indorsement. 

§  2129.  A  bill  of  lading  does  not  alter  the  rights  or  ob- 
ligations of  the  carrier,  as  defined  In  this  chapter,  unless  it  is 
plainly  inconsistent  therewith. 

^  §  2180.  A  carrier  must  subscribe  and  deliver  to  the  con- 
signor, on  demand}  any  reasonable  number  of  bills  of  lading, 
of  the  same  tenor,  expressing  truly  the  original  contract  for 
carriage ;  and  if  he  refuses  to  do  so,  the  consignor  may  take 
the  freight  from  him,  and  recover  from  him,  besides,  all  dam- 
age thereby  occasioned. 
Duplicate  receipts  must  be  marked  "  duplicate.'*    Penal  Code  %  680. 

§  2131.  A  carrier  is  exonerated  from  liability  for  freight 
by  delivery  thereof,  in  good  faith,  to  any  holder  of  a  bill  of 
lading  therefor,  propeny  indorsed,  or  made  in  favor  of  the 
bearer. 

S  2182.  When  a  carrier  has  given  a  bill  of  lading,  or  other 
Instrument  substantially  equivalent  thereto,  he  may  require  it9 
surrender,  or  a  reasonable  indemnity  against  claims  tliereon, 
before  delivering  the  freight. 


ARTICLE  IV. 

FEEIGHTAOE. 

Bionov  2186.  When  freightage  is  to  be  paid. 

2187.  Consignor,  when  liable  for  freightage 

2188.  Tonsig^ee  when  liable. 

2189.  Natural  increase  of  fr^ht. 

2140.  Apportionment  by  contract 

2141.  Same. 

2142.  Apportionment  according  to  distanee. 

2143.  Freight  carried  further  than  agreed,  Sbt 

2144.  Carrier's  lien  for  freightage 

§  2186.  A  carrier  may  require  his  freightage  to  be  paid 
npon  his  receiving  the  freight ;  but  if  he  does  not  demand  it 
then,  he  cannot  until  he  is  ready  to  deliver  the  freight  to  the 
x>nsignee« 

f  2187*  The  consignor  of  freight  is  prcstuned  to  be  liable 
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for  the  freightage,  bat  if  the  contract  between  him  aad  the 
carrier  provides  that  the  consignee  shall  pay  it,  and  the  cai^ 
rier  allows  the  consignee  to  take  the  freight,  he  cannot  after- 
wards  recover  the  freightage  from  the  consignor. 

§  2138.  The  consignee  of  freight  is  liable  for  the  freight- 
age, if  be  accepts  the  freight  with  notice  of  the  intention  ol 
the  consignor  that  he  should  pay  it. 

§  2139.  No  freightage  can  be  charged  npon  the  natinU 
increase  of  freight. 

§  2140.  If  freightage  is  apportioned  by  a  bill  of  lading  or 
other  contract  made  between  a  consignor  and  carrier,  the  car- 
rier is  entitled  to  payment,  according  to  the  apportionment, 
for  80  much  as  he  delivers. 

§  2141.  If  a  part  of  the  freight  is  accepted  by  a  con- 
signee, without  a  specific  objection  that  the  rest  is  not  deliv- 
ered, the  freightage  must  be  apportioned  and  paid  as  to  that 
part,  though  not  apportioned  in  the  original  contract. 

§  2142.  If  a  consignee  voluntarily  receives  freight  at  a 
place  short  of  the  one  appointed  for  delivery,  the  carrier  is  en- 
titled to  a  just  proportion  of  the  freightage,  according  to  dis- 
tance. If  the  carrier,  being  ready  and  willing,  offers  to  com- 
plete the  transit,  he  is  entitled  to  the  full  freightage.  If  he 
does  not  thns  offer  completion,  and  the  consignee  receives  the 
freight  only  from  necessity,  the  carrier  is  not  entitled  to  any 
freightage. 

§  2143.  If  freight  is  carried  further,  or  more  e^tpedi 
tiously,  than  was  agreed  upon  by  the  parties,  the  carrier  is  not 
entitled  to  additional  compensation,  and  cannot  refuse  to  de- 
liver it,  on  the  demand  of  the  consignee,  at  the  place  and  tim« 
^f  its  arrival. 

§  2144.  A  earner  has  a  lien  for  freightage,  which  k  ng 
dlated  by  the  Title  on  Liens. 


M  CABRiAOB.  §§  2148-2153 

ARTICLE  V. 

GENERAL  AYERAOB. 

SicnON  2148.  Jettison  and  general  avera^,  what. 

2149.  Order  of  jettison. 

2150.  By  whom  made. 

2151.  Loss,  how  borne. 

2152.  General  average  loss,  how  adjusted. 

2153.  Values,  how  ascertained. 

2154.  Things  stowed  on  deck. 

2156.  Application  of  the  for^^lng  rules 

§  2148.  A  carrier  by  water  may,  when  in  case  of  extreme 
peril  it  is  necessary  for  the  safety  of  the  ship  or  cargo,  throw 
overboard,  or  otherwise  sacrifice,  any  or  all  the  cargo  or  ap- 
purtenances of  the  ship.  Throwing  property  overboard  for 
such  purpose  is  called  jettison,  and  the  loss  incurred  thereby 
is  called  a  general  average  loss. 

§  2149.  A  jettison  must  begin  with  the  most  bulky  and 
least  valuable  articles,  so  far  as  possible. 

§  2150.  A  jettison  can  be  made  only  bj  authority  of  the 
master  of  a  ship,  except  in  case  of  his  disability,  or  of  an 
overruling  necessity,  when  it  may  be  made  by  any  other  per- 
son. 

§  2151.  The  loss  incurred  by  a  jettison,  when  lawfully 
made,  must  be  borne  in  due  proportion  by  all  that  part  of  the 
ship,  appurtenances,  freightage,  and  cargo  for  the  benefit  ot 
which  the  sacrifice  is  made,  as  well  as  by  the  owner  of  the 
thing  sacrificed. 

§  2152.  The  proportions  in  which  a  general  average  loss 
18  to  be  borne  must  be  ascertained  bv  an  adjustment,  in  which 
the  owner  of  each  separate  interest  is  to  be  charged  with  such 
proportion  of  the  value  of  the  thing  lost  as  the  value  of  his 
part  of  the  property  affected  bears  to  the  value  of  the  whole. 
But  an  adjustment  made  at  the  end  of  the  voyage,  if  valid 
khere,  is  vaud  everywhere. 

§  2153.  In  estimating  values  for  the  purpose  of  a  general 
average,  the  ship  and  appurtenances  must  be  valued  as  at  the 
imd  of  die  voyage,  the  Ireightage  at  one  half  the  amount  due 

20 


S§  2164-2162  CAKBiAOB.  8QS 

on  delivery,  and  the  cargo  as  at  the  time  and  place  of  its  dis* 
charge ;  adding,  in  each  case,  the  amount  made  good  bj  con- 
tribation. 

§  2164.  The  owner  of  things  stowed  on  deck,  in  case  of 
their  iettison,  is  entitled  to  the  benefit  of  a  general  average 
contribution  only  in  case  it  is  usual  to  stow  such  things  on 
deck  upon  such  a  voyage. 

§  2155.  The  rules  herein  stated  concerning  jettison  are 
equally  applicable  to  every  other  voluntary  sacrifice  of  prop* 
erty  on  a  ship,  or  expense  necessarily  incurred,  for  the  preser- 
vation of  the  ship  and  cargo  from  extraordinary  perils. 

CHAPTER  IV. 

CARRIAGE   OF  MBSSAGBS. 

Section  2161.  Obligations  of  carrier  of  mesgages. 

2162.  Degree  of  care  and  diligence  required. 

§  2161.  A  carrier  of  messages  for  reward,  other  than  bjr 
telegraph,  roust  deliver  them  at  the  place  to  which  they  are 
addressed,  or  to  the  person  for  whom  they  are  intended.  Such 
carrier,  by  telegraph,  must  deliver  them  at  such  place  and  to 
such  person,  provided  the  place  of  address,  or  the  person  for 
whom  they  are  intended,  is  within  a  distance  of  two  miles 
from  the  main  office  of  the  carrier  in  the  city  or  town  to  which 
the  messages  are  transmitted,  and  the  carrier  is  not  required, 
in  making  the  delivery,  to  pay  on  his  route  toll  or  ferriage ; 
but  for  any  distance  beyond  one  mUe  from  such  office,  com- 
pensation may  be  charged  for  a  messenger  employed  by  the 
carrier.     [In  effiict  July  1,  1874.] 

Penal  Oode,  §  688. 

§  2162.  A  carrier  of  messages  for  reward  must  use  great 
eare  and  diligence  in  the  transmission  and  delivery  of  me» 
lages.     [In  eSect  July  1,  1874.] 

CHAPTER  V. 

COMMON  OARRIBRS. 

Amiu  I.  COMMOH  OARUKas  IS  Obkual,  §S  2168-2177. 
11.  CoMMOir  CAMUiaa  of  Persons,  $f  2180-2191 
m.  OOMKON  Garrxrrs  OF  Propirtt,  {$  2194-8aM 
IT.  GOMMOH  CARRURfl  OF  MSSIAOSS,  ff  2207-2900. 
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ARTICLE  I. 

COMMON  CARBIERS    IN    OENBBAL. 

BBonoN  2168.  Common  carrier,  what. 

2168.  Obligation  to  accept  freight. 

2170.  Obligation  not  to  give  preference. 

2171.  What  preferences  he  must  give. 

2172.  Starting. 

2173.  Compensation. 

2174.  Obligations  of  carrier  altered  only  by  tgCMiiMBt. 

2175.  Certain  agreements  void. 

2176.  Effect  of  written  contract. 

2177.  When  not  liable  for  loss. 

§  2168.  Every  one  who  offers  to  the  public  to  carry  pei>> 
sons,  property,  or  messages,  excepting  only  telegraphic  mes- 
sages, is  a  common  carrier  of  whatever  he  thus  offidrs  to  cany. 
[In  effect  July  1,  1874.] 

PoUt.  Code,  §  2986 ;  Penal  Code,  §  865. 

§  2169.  A  common  carrier  must,  if  able  to  do  so,  accept 
aad  carry  whatever  is  offered  to  him,  at  a  reasonable  time  and 
place,  of  a  kind  that  he  undertakes  or  is  accustomed  to  carry. 

§  2170.  A  common  carrier  must  not  give  preference,  in 
time,  price,  or  otherwise,  to  one  person  over  another.  Every 
common  carrier  of  passengers  by  railroad,  or  by  vessel  plying 
upon  waters  lying  wholly  within  this  State,  shall  establish  a 
schedule  time  for  the  starting  of  ti*ains  or  vessels  from  their 
respective  stations  or  wharves,  of  which  public  notice  shall  be 
given,  and  shall,  weather  permitting,  except  in  case  of  acci- 
dent or  detention  caused  by  connecting  lines,  start  their  said 
trains  or  vessels  at  or  within  ten  minutes  after  the  schedule 
time  so  established  and  notice  given,  under  a  penalty  of  two 
hundred  and  fifty  dollars  for  each  neglect  83  to  do,  to  be  re- 
covered  by  action  before  any  court  of  competent  jurisdiction, 
upon  complaint  filed  by  the  district  attorney  of  the  county  in 
the  name  of  the  people,  and  paid  into  the  common  school  fund 
•f  the  said  county.    [In  effect  April  2,  1880.] 

§  2171.  A  common  carrier  must  always  give  a  preference 
In  time,  and  may  give  a  preference  in  price,  to  the  United 
States  and  to  this  State. 

§  2172.  A  common  carrier  mutt  start  at  scch  time  and 
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place  as  he  annoimces  to  the  pablic,  nnless  detained  by  acci- 
dent or  the  elements,  or  in  order  to  connect  with  carriers  on 
other  lines  of  travel.    [In  effect  July  1, 1874.] 

§2173.  A  common  carrier  is  entitled  to  a  reasonable 
compensation  and  no  more,  which  he  may  require  to  be  paid 
in  advance.  If  payment  thci  sof  is  refused,  he  may  refuse  to 
carry. 

§  2174.  The  obligations  of  a  common  carrier  cannot  be 
limited  by  general  notice  on  his  part,  but  may  be  limited  by 
special  contract.    [In  eflfect  July  1,  1874.] 

§  2176.  A  common  carrier  cannot  be  exonerated,  by  an} 
agreement  made  in  anticipation  thereof,  from  liability  for  the 
gross  negligence,  fraud,  or  wilful  wrong  of  himself  or  his  ser- 
vants. 

§  2176.  A  passenger,  consignor,  or  consignee,  by  accept- 
ing a  ticket,  bill  of  lading,  or  written  contract  for  carriage, 
with  a  knowledge  of  its  terms,  assents  to  the  rate  of  hire,  the 
time,  place,  and  manner  of  delivery  therein  stated ;  and  also 
to  the  limitation  stated  therein  upon  the  amount  of  the  car- 
rier's liability  in  case  property  carried  in  packages,  trunks,  or 
V>oxes,  is  lost  or  injured,  when  the  value  of  such  property  is 
not  named ;  and  also  to  the  limitation  stated  therein  to  the 
carrier's  liability  for  loss  or  injury  to  live  animals  carried. 
But  his  assent  to  any  other  modification  of  the  carrier's  obli- 
gations contained  in  such  instrument  can  be  manifested  only 
by  his  signature  to  the  same.     [In  effect  July  1,  1874.] 

§  2177.  A  common  carrier  is  not  responsible  for  loss  or 
miscarriage  of  a  letter,  or  package  having  the  form  of  a  letter, 
containing  money  or  notes,  bills  of  exchange,  or  other  pauers 
al  value,  unless  he  be  informed  at  the  time  of  its  receipt  oi  th« 
ralue  of  its  contents.     [In  effect  July  1,  1874.] 


ARTICLE  U. 

COMIION  CABBIBR8  OF  PBBSONB. 

BaoTioir2180.  Obligation  to  carry  laggagt. 
2181.  Luggage,  what. 
2183.  LlabUity  for  luggagv 
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filonON  2188.  Luggage,  how  carried  and  delivered. 

2184.  Obligation  to  provide  vetiicles. 

2185.  8eat8  for  passengers. 

2186.  Regulations  for  conduct  of  buainess. 

2187.  Fare,  wlieu  payable. 

2188.  Ejection  of  passengers. 

2189.  Passenger  who  has  not  paid  fare. 

2190.  Fare  not  payable  after  ejection. 

2191.  Canrier's  lien. 

^2180.  A  common  carrier  of  persons,"  unless  his  vehicle 
is  fitted  for  the  reception  of  persons  exclusively,  must  receive 
and  carry  a  reasonable  amount  of  lugfj^aj^e  for  each  passenger 
without  charge,  except  for  an  excess  of  weight  over  one  hun- 
dred pounds  to  a  passenger :  provided^  that  if  such  carrier  be 
a  proprietor  of  a  stage  line,  he  may  not  receive  and  carry  for 
each  passenger  by  such  stage  line,  without  charge,  more  thau 
mxty  pounds  of  luggage.     [In  effect  May  8,  1878.] 

§  2181.  Luggage  may  consist  of  any  articles  intended  foi 
the  use  of  a  passenger  while  travelling,  or  for  his  personal 
equipment. 

§  2182.  The  liability  of  a  carrier  for  luggage  received  by 
him  with  a  passenger  is  the  same  as  that  of  a  common  darrier 
of  property. 

§  2183.  A  common  carrier  must  deliver  every  passenger's 
luggage,  whether  within  the  prescribed  weight  or  not,  imme- 
diately upon  the  arrival  of  the  passenger  at  his  destination; 
and,  unless  the  vehicle  would  be  overcrowded  or  overloaded 
thereby,  must  carry  it  on  the  same  vehicle  by  which  he  carries 
I  he  passenger  to  whom  it  belonged,  except  that  where  luggage 
is  transported  by  rail,  it  must  be  checked  and  carried  in  a  reg- 
ular baggage  car;  and  whenever  passengers  neglect  or  refuse 
to  have  their  luggage  so  checked  and  transported,  it  is  carried 
at  their  risk.     [In  effect  July  1,  1874.] 

§  2184.  A  common  carrier  of  persons  must  provide  a  sulB« 
c^vut  number  of  vehicles  to  accommodate  all  the  passengers 
who  can  be  reasonably  expected  to  require  carriage  at  any  one 
time. 

§  2186.  A  common  carrier  of  persons  must  provide  every 
oassenger  with  a  seat.  He  must  not  overload  nis  vehicle  by 
r»t.«i¥tng  and  carrying  more  passengers  than  its  rated  capacity 

lllOWB. 
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§  2186.  A  common  carrier  of  persons  may  make  rules  for 
the  conduct  of  his  business,  and  may  require  passengers  to 
conform  to  them,  if  they  are  lawful,  public,  uniform  in  theiz 
application,  and  reasonable. 

§  2187.  A  common  carrier  may  demand  the  fare  of  pa»> 
sengers,  either  at  starting  or  at  any  subsequent  time. 

§  2188.  A  passenger  who  refuses  to  pay  his  fare  or  to 
conform  to  any  lawful  regulation  of  the  carrier,  may  be 
ejected  from  the  vehicle  by  the  carrier.  But  this  must  be 
done  with  as  little  violence  as  possible,  and  at  any  usual  stop- 
ping place  or  near  some  dwelhng-house. 

§  2189.  A  passenger  upon  a  railroad  train  who  has  not 
paid  his  fare  before  entering  the  train,  if  he  has  been  afforded 
an  opportunity  to  do  so,  must,  upon  demand,  pay  ten  per  cent, 
in  addition  to  the  regular  rate. 

§  2190.  After  having  ejected  a  passenger,  a  carrier  has  no 
right  to  i-equire  the  payment  of  any  part  of  his  fare. 

§  2191.  A  common  carrier  has  a  lien  upon  the  lug^ge  of 
a  passenger  for  the  payment  of  such  fare  as  he  is  entitlM  to 
from  him.    This  lien  is  regulated  by  the  Title  on.Liens. 

Penalty  foi  orerchaxges.    Penal  Code,  §  626. 


ARTICLE  III. 

COMMON  CARRIERS   OF  PBOPBRTT. 

taoi  <0N  2194.  Liability  of  inland  carriers  for  loss 
*  2195.  When  exemptions  do  not  apply. 

2196.  Liability  for  delay. 

2197.  Liability  of  marine  carriers. 

2198.  Same. 

2199.  Perils  of  sea,  what. 

2200.  Consignor  of  yaluables  to  declare  their  nature 

2201.  Delivery  of  freight  beyond  usual  route. 

2202.  Proof  to  be  given  in  case  of  loss. 

2208.  Carrier's  services,  other  than  carriage  and  delivery 
2204.  Sale  of  perishable  property  for  freight. 

§  2194.  Unless  the  consignor  accompanies  the  freight  and 
retains  exclusive  control  thereof,  an  inland  common  carrier  o* 
tro})erty  is  liable,  from  the  time  that  ht   accepts  until  he  r» 
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lieyes  himself  from  liability  pursuant  to  sections  2118  to  2122, 
for  the  loss  or  injury  thereof  from  any  cause  whaterer,  ex 
cept: 

1.  An  inherent  defect,  vice,  or  weakness,  or  a  spontaneous 
action,  of  the  property  itself ; 

2.  The  act  of  a  public  enemy  of  the  United  States,  or  of  thii 
State  ; 

3.  The  act  of  the  law ;  or, 

4.  Any  irresistible  superhuman  cause. 


§  2195.  A  common  carrier  is  liable,  even  in  the  cases 
cepted  by  the  last  section,  if  his  oi'dinary  negligence  exposes 
the  property  to  the  cause  of  the  loss. 

§  2196.  A  common  carrier  is  liable  for  dela^  only  when 
it  is  caused  by  his  waut  of  ordinary  care  and  diligence.  [In 
effect  July  1,  1874.] 

§  2197.  A  marine  carrier  is  liable  in  like  manner  as  an 
inland  carrier,  except  for  loss  or  injury  caused  by  the  perils  of 
the  sea  or  fire. 

§  2198.  The  liability  of  a  conmion  carrier  by  sea  is  fui 
ther  regulated  by  acts  of  Congress. 

§  2199.  Perils  of  the  sea  are  from: 

1.  Storms  and  waves ; 

2.  Rocks,  shoals,  and  rapids ; 

3.  Other  obstacles,  though  of  human  origin ; 

4.  Chiinges  of  climate  ; 

5.  The  confinement  necessary  at  sea ; 

6.  Animals  peculiar  to  the  sea ;  and, 

7.  All  other  dangers  peculiar  to  the  sea. 

§  2200.  A  common  carrier  of  gold,  silver,  platina,  or  pre- 
"tious  stones,  or  of  imitations  thereof,  in  a  manufactured  or 
«nmanuf:ictui*ed  state ;  of  timepieces  of  any  description ;  of 
uegotiftblo  pnper  or  other  valuable  writings ;  of  pictures,  glass, 
or  chinaware;  of  statuary,  silk,  or  laces  ;  or  of  plated  ware  of 
imy  kind,  is  not  liable  for  more  than  fifty  dollars  upon  the  loss 
>r  injury  of  any  one  package  of  such  articles,  unless  he  has 
notice,  upon  his  receipt  thereof,  by  mark  upon  the  package  or 
otherwise,  of  the  nature  of  the  freight ;  nor  is  such  carrier  Ha- 
lle upon  any  package  carried  for  more  than  the  value  of  tin 
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ETtides  named  in  the  receipt  or  the  bill  ol  lading.    [In  rffect 
July  \,  1874.] 

§  2201.  If  a  common  carrier  accepts  freight  for  a  place 
beyond  his  usaal  route,  he  must,  unless  he  stipulates  other- 
wise, deliver  it  at  the  end  of  his  route  in  that  direction  to 
some  other  competent  carrier  carrying  to  the  place  of  address, 
or  connected  with  those  who  tiius  carry,  and  his  liability 
ceases  upon  making  such  delivery. 

§  2202 •  I^'  freight  addressed  to  a  place  beyond  the  usual 
route  of  the  common  carrier  who  lirat  received  it  is  lost  or  in- 
jured, he  must,  within  a  I'easonable  time  after  demand,  give 
satisfactory  proof  to  the  consijrnor  that  the  loss  or  injury  did 
not  occur  while  it  was  in  his  charge,  or  he  will  be  himself  lia- 
ble therefor. 

§  2203.  In  respect  to  any  service  rendered  by  a  common 
carrier  about  freight,  other  than  its  carriage  and  delivery,  his 
rights  and  obligations  are  defined  by  the  Titles  on  Deposit  and 
Service. 

§  2204.  If,  from  any  cause  other  than  want  of  ordinary 
care  and  diligence  on  his  part,  a  common  carrier  is  unable  to 
deliver  perishable  property  transported  by  him,  and  collect 
his  charges  thereon,  he  ma^  cause  the  property  to  be  sold  in 
open  market,  to  satisfy  his  lien  for  freightage.  [In  effect 
July  1,  1874.] 

Penalty  for  OTeicbarKM.    Penal  Code,  $  £26. 


ARTICLE  IV. 
COMMON  CARRIERS  OF  ME88AOE8. 

8B0TIOH  2207.  Order  of  transmission  of  telcgraphie  meesages. 

2208.  Order  in  other  cases. 

2209.  Damage*  when  message  Is  refused  or  postponed. 

§  2207.  A  carrier  of  messages  by  telegraph  must,  if  it  ii 

\«/acticable,  transmit  every  such  message  immediately   upon 

ta  receipt.    But  if  this  is  not  practicable,  and  several  meft* 

rfages  accumulate  upon  his  hands,  he  must  transmit  them  ii 

the  following  order : 

1.  Messages  from  public  agents  of  the  United  Statot  or  o 
this  State,  on  pnblic  business ; 
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2.  Messages  intended  in  good  faith  for  immediate  pnblica 
tion  in  newspapers,  and  not  for  any  secret  use ; 

3.  Messages  giving  information  relating  to  the  sickness  or 
death  of  any  person  ; 

4.  Other  messages  in  the  order  in  which  they  were  received 
Ftenal  Code,  §  638. 

§  2208.  A  common  carrier  of  messages,  otherwise  than  by 
teletrraph,  must  transmit  messages  in  the  order  in  which  he 
receives  them,  except  messages  from  agents  of  the  United 
States  or  of  this  State,  on  public  business,  to  which  he  must 
always  give  priority.  But  he  may  fix  upon-  certain  times  for 
the  simultaneous  transmission  of  messages  previously  received. 

§  2209.  Every  peraon  whose  message  Is  refused  or  post- 
poned, contrary  to  tne  provisions  of  this  chapter,  is  entitled  to 
recover  from  the  carrier  his  actual  damages,  and  fifty  dollars 
in  addition  thereto. 


TITLE  VIII. 
TRUST. 


Chafter  I.  Trusts  in  General,  §§  2215-2244. 

II.  Trusts  for  the  Benefit  of  Third  Tkbbovb,  §| 
2250-2289. 


CHAPTER  L 

TRUSTS  IN  GENERAL. 

iinou  I.  NATims  Ain>  Cbiation  op  a  TrvstJS§  221&-22M. 
n.  Obligations  of  Tbustbes,  §§  2228-2239. 
III.  Obuqations  or  Third  Fbbsoits,  §§  2243-2244. 

ARTICLE  I. 

VATURB  AND  CREATION  OF  A  TRUST. 

Sionov  2216.  TruBta  classified. 

2216.  Voluntary  trust,  what. 
2t217.  IiiToluntary  trust,  what 
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tlonoN  2218.  Fkirties  to  the  contract. 

2219.  What  conBtitutes  one  a  trustee. 

2220.  For  what  purpose  a  trust  may  be  created. 

2221.  Voluntary  trust,  how  created  as  to  trustor. 

2222.  How  created  as  to  trustee. 
2228.  ItiToluntary  trustee,  who  is. 

2224.  Inroluutary  trust  resulting  from  n^ligence,  Ae. 

§  2215.  A  trust  is  either : 

1.  Voluntary;  or, 

2.  Involuntary. 

§  2216.  A  voluntary  tmst  is  an  obligation  arising  oat  of 
%  personal  confidence  reposed  in,  and  voluntarily  accepted  by, 
one  for  the  benefit  of  another. 

§  2217.  An  involuntary  trust  is  one  which  is  created  by 
operation  of  law. 

§  2218.  The  person  whose  confidence  creates  a  tmst  is 
called  the  trustor ;  the  person  in  whom  the  confidence  is  re- 
posed  is  called  the  trustee ;  and  the  person  for  whose  benefit 
the  trust  is  created  is  called  the  beneficiary. 

§  2219.  Every  one  who  voluntarily  assumes  a  relation  of 
personal  confidence  with  another  is  deemed  a  trustee,  within 
the  meaning  of  this  chapter,  not  only  as  to  the  person  who  re- 
poses such  confidence,  but  also  as  to  all  persons  of  whose  affairs 
he  thus  acquires  information  which  was  given  to  such  person 
in  the  like  confidence,  or  over  whose  affairs  he,  by  such  confi- 
dence, obtains  any  control. 

§  2220.  A  trust  may  be  created  for  any  purpose  for  which 
a  contract  mav  lawfully  be  made,  except  as  otherwise  pre- 
» jibed  by  the  I'itles  on  Uses  and  Trusts  and  on  Transfers. 

§  2221.  Subject  to  the  provisions  of  section  852,  a  voliin- 
i  \Ty  trust  is  created,  as  to  tne  trustor  and  beneficiary,  by  an> 
words  or  acts  of  the  trustor,  indicating  with  reasonable  cer- 
tainty . 

1.  An  intention  on  the  part  of  the  trustor  to  create  a  trust 
md, 

2.  The  subject,  purpose,  and  beneficiaty  of  the  tmst. 
68Cal.488. 

§  2222.  Subject  to  the  provisions  of  section  853,  a  toIvii 
tary  trust  is  created,  as  to  the  trastce,  by  any  words  or  acts  ol 
lis  indicating,  v.ith  reasonable  certainty  * 
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1.  Ilis  acceptance  of  the  tmst,  or  his  acknowledgment,  made 
npon  sufficient  consideration,  of  its  existence ;  and, 

2.  The  subject,  purpose,  and  beneficiary  of  the  trust. 

§  2223.  One  who  wrongfully  detains  a  thing  in  an  invol- 
nntary  trustee  thereof,  for  the  benefit  of  the  owner. 

§  2224.  One  who  gains  a  thing  by  fraud,  accident,  mis- 
take, undue  influence,  the  violation  of  a  trust,  or  other  wrong- 
ful act,  is,  unless  he  has  some  other  and  better  right  thereto, 
an  involuntary  trustee  of  the  thing  gained,  for  the  benefit  of 
the  person  who  would  otherwise  have  had  it. 

68  Cal.  116,  62L 

ARTICLE  II. 

OBLIGATIONS  OF  TRUSTBE8. 

Bwonom  2228.  Truntee-B  obligation  to  good  faith. 

2229.  TniFtee  not  to  use  property  for  his  own  profit. 
2290.  Certain  transactions  forbidden. 

2231.  Trustee's  influence  not  to  be  used  for  his  admntage. 

2232.  Trustee  not  to  assume  a  trust  adverse  to  interest  of  benefl- 

ciary.  % 

2238.  To  disclose  adverse  interest. 
2284.  Trustee  guilty  of  fraud,  when. 
2236.  Presumption  against  trustees. 

2236.  Trustee  mingling  trust  property  with  his  own. 

2237.  Measure  of  Uability  for  breach  of  trust. 

2238.  Same. 

2239.  Co-trustees,  bow  far  liable  for  each  other. 

§  2228.  In  all  matters  connected  with  his  trust,  a  trustee 
is  bound  to  act  in  the  highest  good  faith  toward  his  beneficiary, 
and  may  not  obtain  any  advantage  therein  over  the  latter  bv 
the  slightest  misrepresentation,  concealment,  threat,  or  aa* 
verse  pressure  of  any  kind. 

§  2229.  A  trustee  may  not  use  or  deal  with  the  trust 
property  for  his  own  profit,  or  for  any  other  purpose  uncop 
tected  with  the  trust,  m  any  manner. 

§  2280.  Neither  a  trustee  nor  any  of  his  agents  nr.ay  take 
part  in  any  transaction  concerning  the  trust  m  which  he  or 
any  one  for  whom  he  acts  as  agent  has  an  interest,  pre.<ent  or 
contingent,  adverse  to  that  of  his  beneficiary,  except  as  iok 
bwa: 
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1 .  When  the  beneficiary,  having  capacity  to  contract,  witi 
a  full  knowledge  of  the  motiyes  of  the  trastee,  and  of  all  otfae> 
facts  cnnccrniiip^  the  transnetion  which  might  affect  his  owi 
decision,  and  without  the  use  of  any  influence  on  the  part  ol 
the  truhlee,  permits  him  to  do  so ; 

2.  When  the  beneficiary  not  having  capacity  to  contract 
the  proper  court,  upon  the  like  information  of  the  facts,  granti 
the  like  permission ;  or, 

3.  When  some  of  the  beneficiaries  having  capacity  to  con* 
tract,  nnd  some  not  having  it,  the  former  grant  perm.i8sion.for 
themselves,  and  the  proper  court  for  the  latter,  m  the  manner 
above  prescribed. 

54  Cal.  106. 

§  2231.  A  trustee  ma^  not  use  Dhe  influence  which  bia 
position  gives  him  to  obtam  any  advantage  from  his  benefi- 
ciary. 

§  2232.  No  trustee,  so  long  as  he  remains  in  the  trost, 
may  undertake  another  trust  adverse  in  its  nature  to  the  in- 
terest of  his  beneficiary  in  the  subject  of  the  trust,  without  the 
consent  of  the  latter. 

§  2233.  If  a  trustee  acquires  any  interest,  or  becomes 
charged  with  any  duty,  adverse  to  the  interest  of  his  benefi- 
ciary in  the  subject  or  the  trust,  he  must  immediately  inform 
the  latter  thereof,  and  may  be  at  once  removed. 

§  2234.  Every  violation  of  the  provisions  of  the  preceding 
sections  of  this  article  is  a  fraud  against  the  beneficiary  of  the 
trust. 

62  Cal.  406. 

§  2236.  All  transactions  between  a  tmstee  and  his  benefi- 
ciary during  the  existence  of  the  trust,  or  while  the  influence 
acquired  by  the  trustee  remains,  by  which  he  obtains  any  ad 
*anta«re  from  his  beneficiary,  are  presumed  to  be  entered  into 
by  the  latter  without  sufficient  consideration,  and  under  nndas 
influence. 

§  2236.  A  tmstee  who  wilfully  and  unnecessarily  mingles 
the  trust  property  with  his  own,  so  as  to  constitute  liimself  in 
appearance  its  absolute  owner,  is  liable  for  its  safety  in  al 
events. 

§  2237.  A  trustee  who  uses  or  disposes  of  the  tratt  prop 
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BTty,  contrary  to  section  2229,  may,  at  the  option  of  the  bene* 
ficiary,  be  required  to  account  for  all  profits  so  made,  or  to  pay 
the  Talue  of  its  nse,  and.  if  he  has  disposed  thereof,  to  re- 
place it,  with  its  fruits,  or  to  account  for  its  proceeds,  with 
interest. 

§  2238.  A  trustee  who  uses  or  disposes  of  the  trust  prop- 
erty in  any  manner  not  authorized  by  the  trust,  but  iu  ^ood 
foith,  and  with  intent  to  serve  the  interests  of  the  beneficiary, 
18  liable  only  to  make  good  whatever  is  lost  to  the  beneiiciary 
hj  his  error. 

§  2239.  A  trustee  is  responsible  for  the  wrongful  acts  of 
a  co-trustee  to  which  he  consented,  or  which,  by  his  negligence, 
he  enabled  the  latter  to  commit,  but  for  no  others. 


ARTICLE  in. 

OBLIGATIONS  OF  THIRD  PERSONS. 

Bwnoir  2248.  Third  person,  when  involuntoaT'  trustee. 

2314.  When  third  person  miut  see  to  application  of  tnuiC  pmf 
erty. 

§  2243.  Every  one  to  whom  property  is  transferred  in 
violation  of  a  trust,  holds  the  same  as  an  involuntary  trustee 
under  such  trust,  unless  he  purchased  it  in  good  faith,  and  for 
a  valuable  consideration. 

§  2244.  One  who  actually  and  in  good  faith  transfers  any 
money  or  other  property  to  a  trustee,  as  such,  is  not  bound  to 
see  to  the  application  thereof,  and  his  rights  can  in  no  way  be 
prejudiced  by  a  misapplication  thereof  by  the  trustee.  Other 
persons  must,  at  their  peril,  see  to  the  proper  application  id 
•Bonej  or  other  proper^  paid  or  delivered  by  them. 


d 
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CHAPTER  n. 

TRUSTS  FOR  THB  BENEFIT  OF  THIRD  PERSONS 

kaxicu  I.  Natvki  Ain>  CRBAnoir  of  th«  Trust*  |$  2250-2254. 
n.  Obuoatiors  op  Trustrss,  1$  2258-22t». 

III.  Powers  of  Trustkks,  §§  2267-2269. 

IV.  RiOHTS  OF  Trustees,  §§  2278-2276.    ^^ 

V.  Termination  of  the  Trust,  §§  2279-2288.  

YI.  SuooEssxoN  OR  Appointmbnt  of  New  TrustiiSi  $§  2287-2289 

ARTICLE  I. 

NATUBE  AND  CBBATION  OF  THS  TBUST. 

BsomiN  2260.  Who  are  trustees  within  scope  of  this  ehapter. 
2261.  Creation  of  trust. 
2252.  Trustees  appointed  by  court. 
2258.  Declaration  of  trust. 
2254.  Same. 

§  2260.  The  provisions  of  this  chapter  apply  only  to  ex- 
press trusts,  created  for  the  benefit  of  another  than  the  trustor, 
and  in  which  the  title  to  the  trust  property  is  vested  in  the 
trustee ;  not  including,  however,  those  of  executors,  adminie 
trators,  and  guardians,  as  such. 

§  2261.  The  mutual  consent  of  a  trustor  and  trustee  cre- 
ates a  trust  of  which  the  beneficiary  may  take  advantage  al 
any  time  prior  to  its  rescission. 

§  2252*  When  a  trustee  is  appointed  by  a  court  or  public 
officer,  as  such,  such  court  or  officer  is  the  trustor,  within  the 
meaning  of  the  last  section. 

§  2253.  The  nature,  extent,  and  object  of  a  trust  are  ex  • 
pressed  in  the  declaration  of  trust. 

§  2254.  All  declarations  of  a  trustor  to  his  trustees,  in  r» 
lation  to  the  trust,  before  its  acceptance  by  the  trustees,  oi 
any  of  them,  are  to  be  deemed  part  of  the  declaration  of  th« 
trust,  except  that  when  a  declaration  of  trust  is  made  in  writ* 
tng,  all  previous  declarations  by  the  same  trustor  are  merged 
ttierein. 
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ARTICLE  n. 

OBLIGATIONS   OF   TRUSTEES. 

fKTXini  2268.  Traitees  must  obey  declaration  of  trust. 

2259.  Degree  of  care  and  diligence  in  ex<H;ution  of  troft. 

2260.  Duty  of  trustee  as  to  appointment  of  successor. 

2261.  Investment  of  money  by  trustee. 

2262  Interest,  simple  or  compound,  on  omlasion  to  inTeit  tn  1 

moneys. 
2263.  Purchase  by  trustee  of  claims  against  trust  fund. 

§  2258.  A  trustee  must  fulfil  the  purpose  of  the  tmst,  as 
declared  at  its  creation,  and  must  follow  all  the  directions  of 
the  trustor  given  at  that  time,  except  as  modifi^  by  the  con- 
sent of  all  parties  interested,  in  the  same  manner,  and  to  the 
same  extent,  as  an  employee. 

§  2259.  A  trustee,  whether  he  receives  any  compensation 
or  not,  must  use  at  least  ordinary  care  and  diligence  in  tihe 
execution  of  his  trust 

§  2260.  If  a  trustee  procures  or  assents  to  his  discharge 
from  his  office,  before  his  trust  is  fully  executed,  he  must  use 
at  least  ordinary  care  and  dili<;ence  to  secure  the  appoint- 
ment of  a  trustworthy  successor  before  accepting  his  own  final 
discharge. 

§  2261.  A  trustee  must  invest  money  received  hy  him 
under  the  trust,  as  fast  as  he  collects  a  sufficient^  amount,  in 
such  manner  as  to  afford  reasonable  security  and  interest  for 
the  same. 

§  2262.  If  a  trustee  omits  to  invest  the  trust  moneys  ao> 
cordin<^  to  the  last  section,  he  must  pay  simple  interest  there- 
on, if  such  omission  is  negligent  merely,  and  compound  inter- 
est *f  it  is  wilful. 

§  2263.  A  trustee  cannot  enforce  any  claim  against  the 
trust  property  which  he  purchases  after  or  in  contemplation 
9f  hid  appointment  as  trustee ;  but  he  may  he  allowed,  by  any 
eompetent  court,  to  charge  to  the  trust  property  what  he  hai 
VI  good  faith  paid  for  the  claim,  upon  discharging  the  same. 
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ARTICLE  m. 

FOWBBS  OF  TRUBTBBS. 

SiOTiOH  2267,  Truntee^s  powers  m  agent 
2268.  AlluiU8tact. 
2^.  Discretionaiy  powers. 

S  2267.  A  tinistee  is  a  general  agent  for  the  tmst  prop- 
erty. His  authority  is  such  as  is  conferred  upon  him  b}  the 
declaration  of  trust  and  by  this  chapter,  and  none  other.  His 
acts,  within  the  scope  of  his  authority,  bind  the  trust  prop- 
3rty  to  the  same  extent  as  the  acts  of  an  agent  bind  his  prin- 
^pal. 

§  2268.  Where  there  are  several  co-trustees,  all  must 
Qnite  in  any  act  to  bind  the  trust  property,  unless  the  declara- 
tion of  trust  otherwise  provides. 

§  2269.  A  discretionary  power  conferred  upon  a  trustee 
is  presumed  not  to  be  left  to  his  arbitrary  discretion,  but  may 
be  controlled  by  the  proper  court  if  not  reasonably  exercised, 
unless  an  absolute  discretion  is  clearly  conferred  by  the  dec* 
laration  of  trust. 

ARTICLE  IV. 

BIQHTS  OF   TRUSTEES. 

Bccnoir  2273.  Tndemnification  of  trustee 

2274.  CompenRation  of  trustee. 

2275.  iDToiuntary  trustee. 

§  2273.  A  trustee  is  entitled  to  the  repayment,  out  of  the 
trust  property,  of  all  expenses  actually  and  properly  incurred 
by  him  in  the  performance  of  his  trust.  He  is  entitled  to  the 
repayment  of  even  unlawful  expenditures,  if  they  were  pro- 
ductive of  actual  benefit  to  the  estate. 

§  2274.  When  a  declaration  of  trust  is  silent  upon  the 
Bubject  of  compensation,  the  trustee  is  entitled  to  the  samf 
compensation  as  an  executor.  If  it  specifies  the  amount  o. 
his  compensation,  he  is  entitled  to  the  amount  thus  spc^cified 
and  no  more.  If  it  directs  that  he  shall  be  allowed  a  com* 
pensation,  but  does  not  specify  the  rate  or  amount,  he  if  eik 
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titled  to  sach  compensation  as  may  be  reasonable  under  the 
circumstances. 
66  Cal.  628. 

§  2275.  An  involuntary  trustee,  who  becomes  luch 
*^hrough  his  own  fault,  has  none  of  the  rights  mentionea  in 
^liis  article. 

ARTICLE  V. 

TERMINATION  OF  THE  TRUST. 

8scnoN  2279.  Trust,  how  extinguished. 

2280.  Not  reTOcable. 

2281.  Trustee's  office,  how  yacated 

2282.  Trustee,  how  discharged. 

2283.  RemoTal  by  District  Court 

§  2279.  A  trust  is  extinguished  by  the  entire  fulfilment 
of  its  object,  or  by  such  object  becoming  impossibte  or  unlaw- 
ful. 

§  2280.  A  trust  cannot  be  revoked  by  the  trustor  after 
its  acceptance,  actual  or  presumed,  by  the  trustee  and  bene- 
ficiaries, except  by  the  consent  of  all  the  beneficiaries,  unless 
the  declaration  of  trust  reserves  a  power  of  revocation  to  the 
trustor,  and  in  that  case  the  power  must  be  strictly  pursued. 

§  2281.  The  office  of  a  trustee  is  vacated  : 

1.  By  his  death;  or, 

2.  By  his  discharge. 

§  2282.  A  trustee  can  be  discharged  from  his  trust  only 
as  follows : 

1.  By  the  extinction  of  the  trust ; 

2.  By  the  completion  of  his  duties  under  the  trust ; 

3.  By  such  means  as  may  be  presciibed  by  the  declaration 
of  trust ; 

4.  By  the  consent  of  the  beneficiary,  if  he  had  capacity  to 
contract; 

5.  By  the  judgment  of  a  competent  tribunal,  in  a  direct 
proceeding  for  that  purpose,  that  he  is  of  unsound  mind ;  or, 

6.  By  the  Superior  Court.    [In  effect  February  15,  1883.J 

§  2283.  The  Superior  Court  may  remove  any  trustee  who 
has  violated  or  is  unfit  to  execute  the  trust ;  or  may  accept 
the  resignation  of  a  truBtee.     [In  effect  April  5, 188(?.] 

21 
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ARTICLE  VI. 

SUCOKBSION  OR  AFFOINTMENT  OF  KEW  TRUSTEES. 

8ionov2287.  Vacant  trasteeship  filled  by  eoart. 

2288.  SurriTonhip  between  co-tnutaes. 

2289.  District  Court  as  trustee. 

§  2287.  The  Superior  Court  may  appoint  a  trustee  when- 
ever there  is  a  vacaDCy,  and  the  dedamtion  of  trust  does  not 
provide  a  practicable  method  of  appointment.  [In  effect 
April  5,  1880.] 

§  2288.  On  the  death,  renunciation,  or  discharge  of  one 
cif  several  co-trustees,  the  trust  survives  to  the  others. 

§  2289.  When  a  trust  exists  without  anj  appointed 
trustee,  or  where  all  the  trustees  renounce,  die,  or  are  dis- 
chart^ed,  the  Superior  Court  of  the  county  where  the  trust 
property,  or  some  portion  thereof,  is  situated  must  appoint 
another  trustee,  and  direct  the  execution  of  the  trust.  The 
court  may,  in  its  discretion,  appoint  the  original  number,  or 
any  less  number  of  trustees.     [In  effect  April  5,  1880.] 


TITLE   IX. 
AGENCY. 


GtaAFTBR  I.  AOBNCT  IN  GENERAL,  §|  2295-885S. 

n.  Pabticular  Agencies,  §§  2368-8380. 


CHAPTER  L 

AGENCY  IN  GBNEBAIj. 

linCEJL  I.  Dxnnnoir  of  Aoengt,  $}  2296-2300. 
II  AuTHOiuTT  or  AoEMTS,  §§  2804-2326. 
ni  Mutual  Obligations  or  Pbikcipals  akd  Thda 

$$  2830-2839. 
ly.  Obligations  of  Aoiats  to  Third  Pebsons,  $j 
V.  Dklboatioit  of  Aobmot,  §§  2849-2861. 
TL  Tbminatioii  of  Agxmot,  }$  2866-2856^ 
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ARTICLE  I. 

DEFINITION    OF  AOBNOT. 

BmmoiK  2295  Ageney,  what. 

2296.  Who  may  appoint,  and  who  may  be  an  aganl 

2297.  Agents,  general  or  special. 

2298.  Agency,  actual  or  ostensible. 

2299.  Actual  agency. 
2800.  Ostensible  agency. 

I  2295.  An  agent  is  one  who  represents  another,  call^l 
the  principal,  in  dealings  with  third  persons.  Snch  reprosen 
tation  is  called  agency. 

§  2296.  Any  person  having  capacity  to  contract  may  ap- 
point an  agent,  and  any  person  may  be  an  agent. 

§  2297.  An  agent  for  a  particular  act  or  transaction  Is 
called  a  special  agent    All  others  are  general  agents. 

§  2298.  An  agency  is  either  actnal  or  ostensible. 

§  2299.  An  agency  is  actual  when  the  agent  is  really  em* 
ployed  by.  the  principaL 

^  f  2800.  An  agency  is  ostensible  when  the  principal  inten- 
tionally, or  by  want  of  ordinary  care,  caases  a  third  person  to 
believe  another  to  be  his  agent  who  is  not  really  employed  by 
him. 

ARTICLE  n. 

AUTHORITY    OF    AGENTS. 

BscnOH  2804.  What  authority  may  be  conferred. 

2806.  Agent  may  perform  acts  required  of  principal  by  Ocde^ 

2806.  Agent  cannot  have  authority  to  defraud  principal. 

2807.  Creation  of  agency. 

2806.  Consideration  unnecessary. 
2800.  Form  of  authority. 

2810.  Batification  of  agent's  act. 

2811.  Batification  of  part  of  a  transaellon. 

2812.  Whra  ratification  void. 

2818.  Batification  not  to  work  injury  to  third  peiMOf 
1814.  Bescission  of  ratification. 
SSIft.  Measure  of  agent's  authority 
ttl6ii  Aetual  authority,  what. 
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IwmON  2817.  Ostensible  authority,  what. 

2318.  Agent's  authority  as  to  persons  haying  notice  of  x«ttr  • 
tions  upon  it. 

2819.  Agent's  necessary  authority. 

2820.  Agent's  power  to  disobey  instraedoms. 

2821.  Authority  to  be  construed  by  its  specific,  rather  than  by  ito 

general  terms. 

2822.  Exceptions  to  general  authority. 

2823.  What  included  in  authority  to  sell  personal  property. 
W24.  What  included  in  authority  to  sell  real  proper^. 

2825.  Authority  of  general  agent  to  receiye  price  of  property. 

2826.  Authority  of  special  agent  to  receiye  price. 

§  2304.  An  agent  may  be  authorized  to  do  any  acts  which 
his  principal  might  do,  except  those  to  which  the  latter  is 
ix>and  to  give  his  personal  attention. 

§  2305.  Every  act  which,  according  to  this  Code,  may  be 
done  by  or  to  any  person,  may  be  done  by  or  to  the  agent 
of  such  person  for  that  purpose,  unless  a  contrary  intention 
clearly  appears. 

§  2306.  An  agent  can  never  have  authority,  either  actual 
or  ostensible,  to  do  an  act  which  is,  and  is  known  or  suspected 
by  the  person  with  whom  he  deals  to  be,  a  fraud  upon  the 
principal. 

§  2307.  An  agency  may  be  created,  and  an  authority  may 
be  conferred,  by  a  precedent  authorization  or  a  subsequent 
latification. 

§  2308.  A  consideration  is  not  necessary  to  make  an  au- 
thority, whether  precedent  or  subsequent,  binding  upon  the 
principal. 

§  2309.  An  oral  anthorization  is  sufficient  for  any  purpose, 
except  that  an  authority  to  enter  into  a  contract  required  by 
law  to  be  in  writing  can  only  be  given  by  an  instrument  in 
writing. 

§  2310.  A  ratification  can  be  made  only  in  the  mannef 
tbat  would  have  been  necessary  to  confer  an  original  author- 
ity for  the  act  ratified,  or  where  an  oral  authorization  would 
•ufiice,  by  accepting  or  retaining  the  benefit  of  the  act,  witk 
notice  thereof. 

§  2311.  Eatification  of  part  of  an  indivisible  tiAnsactiot 
b  a  ratification  of  the  whole. 
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§  2812.  A  ratification  is  not  valid  unless,  at  the  time  of 
radf^in^  the  act  done,  the  principal  hsa  power  to  confer  au- 
thority for  such  an  act. 

§  2818.  No  unauthorized  act  can  be  made  valid,  retroac- 
tiyely,  to  the  prejudice  of  third  persons,  without  their  con* 
sent. 

§  2814.  A  ratification  maj  be  rescinded  when  made  with- 
out such  consent  as  is  required  in  a  contract,  or  with  an  im- 
perfect knowledge  of  the  nmterial  facts  of  the  transaction  ra- 
tified, but  not  otherwise. 

§  2816.  An  agent  has  such  authority  as  the  principal,  aofe- 
usSiy  or  ostensibly,  confers  upon  him. 

§  2816.  Actual  authority  is  such  as  a  principal  intention- 
ally confers  upon  the  agent,  or  intentionally,  or  by  want  of 
orainary  care,  allows  the  agent  to  believe  himself  to  possess. 

§  2317.  Ostensible  authority  is  such  as  a  principal,  inten- 
tionally or  by  want  of  ordinary  care,  causes  or  allows  a  third 
person  to  believe  the  agent  to  possess. 

§  2818.  Every  agent  has  actually  such  authority  as  is 
defined  by  this  title,  unless  specially  deprived  thereof  by  his 
principal,  and  has  even  then  such  authority  ostensibly,  except 
as  to  persons  who  have  actual  or  constructive  notice  of  the 
restriction  upon  hi^j  authority. 

§  2319.  An  agent  has  authority  : 

1.  To  do  everything  necessary  or  proper  and  usual,  in  the 
ordinary  course  of  business,  for  effecting  the  purpose  of  his 
agency;  and, 

2.  To  make  a  representation  respecting  any  matter  of  fact, 
LOt  including  the  terms  of  his  authority,  but  upon  which  his 
right  to  use  his  authority  depends,  and  tiie  tmth  of  which 
cannot  be  determined  by  the  use  of  reasonable  diligence  on 
the  part  of  the  person  to  whom  the  representation  is  made. 

§  2820.  An  agent  has  power  to  disobey  instructions  in 
iealing  with  the  subject  of  the  agency,  in  cases  where  it  ifl 
llearlv  for  the  interest  of  his  principal  that  he  should  do  io^ 
uid  tnere  is  not  time  to  communicate  with  the  principal 
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§  2321.  When  an  authoritj  is  given  partly  ingvieral  and 
partly  in  specific  terms,  the  general  authority  gives  no  higher 
powers  than  those  specifically  mentioned. 

§  2322.  An  authority  expressed  in  general  terms,  how 
ever  hroad,  does  not  authorize  an  agent : 

1.  To  act  in  his  own  name,  unless  it  is  the  nsnal  course  Oi 
business  to  do  so ; 

2.  To  define  the  scope  of  his  agency ;  or, 

3.  To  do  any  act  which  a  trustee  is  forbidden  to  do  by  Arti- 
cle II.,  Chapter  I.,  of  the  last  Title. 

§  2323.  An  authority  to  sell  pei-sonal  property  includes 
authority  to  warrant  the  title  of  the  principal,  and  the  quality 
and  quantity  of  the  property. 

§  2324.  An  authority  to  sell  and  convey  real  property  in- 
cludes authority  to  give  the  usual  covenants  of  warranty. 

§  2326.  A  general  agent  to  sell,  who  is  intrusted  by  the 
principal  with  tne  possession  of  the  thing  sold,  has  anthority 
to  receive  the  price. 

§  2326.  A  special  agent  to  sell  has  anthority  to  receive 
the  price  on  delivery  of  the  thing  sold,  but  not  afterwards. 


ARTICLE  in. 

MUTUAL  OBLIOATIONS  OF   PRINCIPALS  AND  THIRD 

PERSONS. 

laoilOH  2880.  Principal,  how  affected  by  acts  of  agent  within  the  aoope 
of  his  authority. 

2381.  Principal,  when  bound  by  incomplete  execution  of  author- 
ity. 

2882.  Notioe  to  agent,  when  notice  to  principal. 

2888.  Obligation  of  principal  when  agent  exceeds  hia  authozlty 

2884.  For  acts  done  under  a  merely  ostensible  authority. 

2835.  When  exclusiye  credit  is  eiyen  to  agent. 

2886.  Rights  of  person  who  deals  with  agent  without  knowledge 
^^       of  agency. 

2887.  Instrument  intended  to  bind  principal  does  bind  him. 

2888.  Principal's  responsibility  for  agent's  negligence  or  oinis 
sion. 

2889.  Principars  responilbllity  for  wrongs  wilfully 

by  ttie  agent. 
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i  2330.  An  agent  represents  his  principal  for  all  purposes 
irithin  the  scope  of  his  actnal  or  ostensible  anthoritj,  and  idl 
the  rights  and  liabilities  which  would  accrue  to  the  agent  from 
transactions  within  such  limit,  if  they  had  been  entered  into 
on  his  own  account,  accrue  to  the  pnncipal. 

§  233 1*  A  principal  is  bound  bj  an  incomplete  execution 
of  an  authority,  when  it  is  consistent  with  the  whole  purpose 
and  scope  thereof,  but  not  otherwise. 

§  2332.  As  against  a  principal,  both  principal  and  agent 
ore  deemed  to  have  notice  of  whatever  either  has  notice  of, 
and  ought,  in  good  faith,  and  the  exercise  of  ordinary  care 
and  diligence,  to  communicate  to  the  other. 

67  Cal.  899. 

§  2333.  When  an  agent  exceeds  his  authority,  his  princi- 
pal is  bound  by  his  authorized  acts  so  far  only  as  they  can  be 
plainly  separated  from  those  which  are  unauthorized. 

§  2334.  A  principal  is  bound  by  acts  of  his  agent,  under  a 
merely  ostensible  authority,  to  those  peraons  only  who  hare 
in  good  faith,  and  without  ordinary  negligence,  incurred  a  lia- 
bility or  parted  with  value,  upon  the  faith  thereof. 

§  2336.  If  exclusiye  credit  is  given  to  an  agent  by  the 
person  dealing  with  him,  his  principal  is  exonerated  by  pay- 
ment or  other  satisfaction  made  by  him  to  his  agent  in  good 
faith,  before  receiving  notice  of  the  creditor's  election  to  nold 
him  responsible. 

§  2336.  One  who  deals  with  an  agent  without  knowing  or 
having  reason  to  believe  that  the  agent  acts  as  such  in  the 
transaction,  may  set  off  against  any  claim  of  the  principal 
arising  out  of  the  same,  all  claims  which  he  might  have  set  oS 
against  the  agent  before  notice  of  the  agency. 

§  2337.  An  instrument  within  the  scope  of  his  authority, 
by  which  an" agent  intends  to  bind  his  principal,  does  Sind 
bim  if  such  intent  is  plainly  inferrible  nom  the  instr^nent 
^If. 

§  2338.  Unless  reauired  by  or  under  the  authority  of  law 
lo  employ  that  particular  agent,  a  principal  is  responsible  tc 
•hird  persons  for  the  negligence  or  his  agent  in  the  transao 
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fcion  of  the  business  of  the  agency,  including  wrongful  acta 
committed  by  such  agent  in  and  as  a  part  of  the  transaction 
of  such  business,  and  for  his  wilful  omission  to  fulfil  the  ob- 
ligations of  the  principal. 

§  2339.  A  principal  is  responsible  for  no  other  wrongs 
committed  by  his  agent  than  those  mentioned  in  the  last  sec- 
tion, unless  he  hns  authorized  or  ratified  them,  even  though 
they  are  committed  while  the  agent  is  engaged  in  his  service. 


ARTICLE  nr. 

OBLIGATIONS  OF  AOENTS  TO  THIBD    FBB80K8. 

SionoN  2842.  Warranty  of  auttiority. 

2843.  Agent^s  responsibility  to  third  ^mma, 

2344.  Obligation  of  agent  to  surrender  property  to  third  person. 

2346.  Agent  not  baring  capacity  to  contract. 

I  2342.  One  who  assumes  to  act  as  an  agent  thereby  war- 
rants, to  all  who  deal  with  him  in  that  capacity,  that  he  baa 
the  authority  which  he  assumes. 

§  2343.  One  who  assumes  to  act  as  an  agent  is  responsible 
to  third  persons  as  a  principal  for  his  acts  in  the  course  of  his 
agency,  in  any  of  the  following  cases,  and  in  no  others : 

1.  When,  with  his  consent,  credit  is  given  to  him  personally 
in  a  transaction ; 

2.  When  he  enters  into  a  written  contract  in  the  name  of 
his  principal,  without  believing,  in  good  faith,  that  he  has  au- 
thority to  do  so ;  or, 

3.  When  his  acts  are  wrongful  in  their  nature. 

§  2344.  If  an  agent  receives  anything  for  the  benefit  ni 
his  principal,  to  the  possession  of  which  another  person  is  en- 
titled, he  must,  on  demand,  surrender  it  to  such  person,  or  so 
much  of  it  as  he  has  under  his  control  at  the  time  of  demand, 
on  being  indemnified  for  any  advance  which  he  has  made  to 
his  principal,  in  good  faith,  on  account  of  the  same ;  and  is 
responsible  therefor,  if,  after  notice  from  the  owner,  he  delivcn 
*t  to  his  principal. 

§  2346.  The  provisions  of  this  article  are  subject  to  th« 
provisions  of  Part  I.,  Division  Firdt,  of  this  Code.  [§§  2ft- 
^2.] 
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ARTICLE  V. 

DELEQATION  OF  AaEKOT. 

fiWTiOH  TiAQ  Agent's  del^;8tioxi  of  his  powen. 

2350.  Agent's  unauthorized  employment  of  sub-ftgent. 
2851.  Sub-agent  rightfully  appointed,  represents  prindpal. 

§  2349.  An  agent,  unless  specially  forbidden  by  his  piin 
cipal  to  do  so,  can  delegate  his  powers  to  another  person  iu 
any  of  the  following  cases,  and  in  no  others  : 

1.  When  the  act  to  be  done  is  purely  mechanical ; 

2.  When  it  is  such  as  the  agent  cannot  himself,  and  the  sub* 
agent  can  lawfully  perform ; 

3.  When  it  is  the  usage  of  the  place  to  delegate  such  pow- 
ers; or, 

4.  When  such  delegation  is  specially  authorized  by  the 
principal. 

§  2350.  If  an  agent  employs  a  8ub>agent  without  author- 
ity, the  former  is  a  principal  and  the  latter  his  agent,  and  the 
principal  of  the  former  has  no  connection  with  the  latter. 

§  2361.  A  sub-agent,  lawfully  appointed,  represents  the 
principal  in  like  manner  with  tne  original  agent;  and  the 
original  agent  is  not  responsible  to  third  persons  for  the  acts 
of  the  sub-agent. 

ARTICLE  VI. 

TERMIlfATlON  OF  AaSHCT. 

SECTION  2355.  Termination  of  agency. 
2356.  Same. 

§  2366.  An  agency  is  terminated,  as  to  every  person  bar* 

Ing  notice  thereof,  by : 

1.  The  expiration  of  its  term ; 

2.  The  extinction  of  its  subject ; 

3.  The  death  of  the  agent 

4.  His  renunciation  of  the  agency ;  or, 

5.  The  incapacity  of  the  agency  to  act.  as  such. 

§  2356.  Unless  the  power  of  an  agent  is  coupled  with  an 
Uiterest  in  the  subject  of  the  agency,  it  is  terminated,  as  to 
ireiy  person  having  notice  thereof,  by  : 
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1.  Its  revocation  bj  the  principal ; 

2.  His  death;  or, 

8.  His  incapacity  to  contract. 


CHAPTER  n. 
PABTICUIiAB  AGENCIES. 

AbholsI.  Auctioneers,  §§2362>2383. 
II.  Factors,  §§  236%2369. 
III.  Shipmastbrs  and  Pilots,  §§  2873-238B. 
lY.  Ships'  Manaosrs,  §§  2888-2889. 

ARTICLE  I. 

AUOTIONEERS. 

SiOTXON  2862.  Auctioneer's  authorttj  from  the  seller. 
2868.  Aactioneer's  authority  from  the  bidder. 

§  2362.  An  auctioneer,  in  the  absence  of  special  anthoil 
cation  or  usage  to  the  contraiy,  has  authority  from  the  seller 
only  as  follows : 

1.  To  sell  by  public  auction  to  the  highest  bidder ; 

2.  To  sell  tor  cash  only,  except  such  articles  as  are  usually 
sold  on  credit  at  auction  ; 

3.  To  warrant,  in  like  manner  with  other  agents  to  sell 
according  to  section  2323 ; 

4.  To  prescribe  reasonable  rules  and  terms  of  sale ; 

5.  To  deliver  the  thing  sold,  upon  payment  of  the  price  ; 

6.  To  collect  the  price ;  and, 

7.  To  do  whatever  else  is  necessary,  or  proper  and  usual,  in 
the  ordinary  course  of  business,  for  efibcting  these  purposes. 

§  2363.  An  auctioneer  has  authority  from  a  bidder  at  th« 
auction,  as  well  as  from  the  seller,  to  bind  both  by  a  mem 
>randum  of  the  contract,  as  prescribed  in  the  Title  on  Sale. 

Ooneeniag  auctioneers.    Pol.  Code,  §§  8284-8324. 
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abucle  n. 

FACTOBS. 

SsonoN2867  Factor,  what. 

2868.  Actual  authority  of  factor. 

2869.  Ostensible  authority. 

§  2367.  A  factor  is  an  agent,  as  defined  by  section  2026. 

§  2368.  In  addition  to  the  anthoritj  of  agents  in  general, 
a  factor  has  actual  authority  from  his  principal,  unSss  spc^ 
dally  restricted : 

1.  To  insure  property  consigned  to  him  uninsured ; 

2.  To  sell,  on  credit,  anything  intrusted  to  him  for  sale, 
except  such  things  as  it  is  contrary  to  usage  to  sell  on  credit ; 
but  not  to  pledge,  mortgage,  or  barter  the  same  ;  and, 

3.  To  delegal^  his  authority  to  his  partner  or  servant,  but 
not  to  any  person  in  an  independent  employment. 

§  2369.  A  factor  has  ostensible  authority  to  deal  with  the 
property  of  his  principal  as  his  own,  in  transactions  with  per- 
sons not  having  notice  of  the  actual  ownership. 

62Cal.689. 

ARTICLE  III. 

SHIPMASTEBS  AND  PILOTS. 

Sicrnoir  2378.  Authority  of  shipmaster  on  behalf  of  shipowvsr 

2374.  Authority  to  borrow. 

2375.  Authority  on  behalf  of  owners  of  cargo. 
2876.  Power  to  maice  contracts. 

2377.  Power  to  hypothecate. 
2878.  Sfoster's  power  to  sell  ship. 
2379.  Blaster's  power  to  sell  cargo. 

2880.  Authority  to  ransom  ship. 

2881.  Abandonment  terminatee  master^s  power. 

2882.  Personal  liability  for  contracts  concerning  ttie  shin. 
2888.  Liability  for  acts  of  persons  employed  upon  the  ship. 
2884.  Responsibility  for  n^ligence  of  pilot. 

2886.  Obligations  of  shipowner  to  owner  of  caxgo. 

§  2373.  The  master  of  a  ship  is  a  general  agent  for  its 
twner  in  all  matters  concerning  the  same. 

I  2374.  The  master  of  a  ship  has  authority  to  borrow 
money  on  the  credit  of  its  owner,  if  it  is  necessary  to  enable 
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tiiin  to  complete  the  TOyage,  and  if  neither  the  owner  nor  hia 
proper  agent  for  Buch  matters  can  he  consulted  without  in* 
]arioas  delay. 

§  2875.  The  master  of  a  ship,  daring  a  voyage,  is  a  gen- 
eral a<;ent  for  each  of  the  owners  of  the  car^ro,  and  has  au- 
thority to  do  whatever  they  mi^ht  do  for  the  preseryation  of 
their  respective  interests,  hat  he  cannot  sell  or  hypothecate 
the  car<:o,  except  in  the  cases  mentioned  in  this  article.  [In 
effect  July  1, 1874.] 

§  2376.  The  master  of  a. ship  may  procure  all  its  neces 
Bary  repairs  and  supplies,  may  engaj^e  cargo  and   passenger? 
for  carriage,  and,  in  a  foreign  port,  may  enter  into  a  charter 
party ;  and  his  contracts  for  these  purposes  bind  the  owner 
to  the  full  amount  of  the  value  of  the  ship  and  freightage. 

§  2377.  The  master  of  a  ship  may  hypothecate  the  ship, 
freightage,  and  cargo,  and  sell  part  of  the  carj^o,  in  the  cases 
pi-escribed  by  the  Chapters  on  Bottomry  and  Respondentia, 
and  in  no  others,  except  that  the  master  may  also  sell  the 
cargo  or  any  part  of  it,  short  of  the  port  of  destination,  if 
found  to  be  of  such  perishable  nature,  or  in  such  damaged 
condition  that,  if  left  on  board  or  reshipped,  it  would  be  en- 
tirely lost,  or  would  seriously  endanger  the  interests  of  its 
owners.     [In  effect  July  1,  1874.] 

§  2378.  When  a  ship,  whether  foreign  or  domestic,  is  se- 
riously injured,  or  the  voyage  is  otherwise  broken  up,  beyond 
the  possibility  of  pursuing  it,  the  master,  in  case  of  necessity, 
may  sell  the  ship  without  instructions  from  the  owners,  unless 
by  the  earliest  use  of  ordinary  means  of  communication  be 
can  inform  the  owners,  and  await  their  instructions. 

§  2379.  The  master  of  a  ship  may  sell  the  cargo,  if  the 
»^oya<je  is  broken  up  beyond  the  possibility  of  pursuing  it,  and 
uo  other  ship  can  be  obtained  to  carry  it  to  its  destination, 
and  the  sale  is  othei^wise  absolutely  necessary. 

§  2380.  The  master  of  a  ship,  in  case  of  its  capture,  may 
engage  to  pay  a  ransom  for  it,  in  money  or  in  part  of  tM 
cargo,  and  nis  engagement  will  bind  the  ship,  freighta^,  ani 

tftlgO 


129  AOBKOT.  §§  2881-2889 


§  2881.  The  power  of  the  master  of  a  ship  to  hind  its 
owner,  or  the  owners  of  the  cargo,  ceases  npon  the  abandon- 
ment of  the  ship  and  freightage  to  insurers. 

§  2382.  Unless  otherwise  expressly  agreed,  or  unless  the 
contracting^  parties  give  exclasive  credit  to  the  owner,  the  mas- 
ter of  a  Slip  is  personallj  liable  upon  his  contracts  relatira 
thereto  even  when  the  owner  is  also  liable. 

§  2883.  The  master  of  a  ship  is  liable  to  third  persons 
Ibr  the  acts  or  negligence  of  persons  employed  in  its  naviga- 
tion, whether  appointed  by  him  or  not,  to  the  same  extent  as 
the  owner  of  the  ship. 

§  2384.  The  owner  or  master  of  a  ship  is  not  responsible 
for  the  negligence  of  a  pilot  whom  he  is  bound  by  law  to  em- 
ploy ;  but  if  he  is  allowed  an  option  between  pilots,  some  of 
whom  are  competent,  or  is  requiiKsd  only  to  pay  compensation 
to  a  pilot,  wheuier  he  employs  him  or  not,  he  is  so  responsible 
to  third  persons. 

§  2385.  The  owner  of  a  ship  is  bound  to  pay  to  the  owner 
of  her  cargo  the  market  value  at  the  time  of  ariival  of  the 
ship  at  the  port  of  her  destination,  of  that  portion  of  her 
cargo  which  nas  been  sold  to  enable  the  master  to  pay  the 
necessary  repairs  and  supplies  of  the  ship.  [In  effect  July  1, 
1874.] 

ARTICLE  IV. 

ships'  MAITAOERS. 

ttKmoH2388.  What  powers  manager  has. 
2889.  What  powen  he  has  not. 

§  2388.  A  ship's  manager  has  power  to  make  contracts 
idquisite  for  the  performance  of  his  duties  as  such;  to  enter 
into  charter  parties,  or  make  contracts  for  carriage ;  and  to 
■ettle  for  freightage  and  adjust  averages. 

§  2389.  Without  special  authority  a  ship's  manager  can* 
not  borrow  monev  or  give  up  the  den  for  freightage,  or  pvr 
•iiaae  a  cargo,  or  bind  the  owners  of  the  ship  to  an  insurance 
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TITLE  X. 

PARTNERSHIP. 

CttAPTBB  I.  Partnership  in  Gbneral,  §§  2395-Mlt. 
II.  General  Partnership,  §§  2424>2471. 
III.  Special  Partnership,  |§  2477-2610 
rV.  MiNiNO  Partnership,  §§  2511-2520. 


CHAPTER  I. 
PABTNBRSHIP  IN  QENEBAL. 

▲moLx  I.  What  ooNSTinrrES  a  Partnkrship,  f  S  2895-2897. 
II.  Partnkrship  PaopsaTT,  §§  2401-<2406. 
III.  MoTDAL  Obligations  of  Partners,  §|  2410-2418. 
lY.  Rinunoiatiom  of  Parthxrship,  §§  2117t2118 

• 

ARTICLE  I. 

WHAT  CONSTITUTES  A   PARTNERSHIP. 

SiOTiON  2896.  Partnership,  what. 
2396.  Shipowners. 
2897.  Formation  of  partnership. 

§  2896.  Partnership  is  the  association  of  two  or  mora 
persons,  for  the  purpose  of  carrying  on  bosinesa  togethrir,  and 
dividing  its  profits  between  them. 

§  2396.  Part  owners  of  a  ship  do  not,  by  simply  using  it 
in  a  joint  enterprise,  become  partners  as  to  the  ship. 

§  2897.  A  partnership  can  be  formed  only  by  the  consent 
of  all  the  parties  thereto,  and  therefore  no  new  partner  can  bf 
admitted  into  a  partnership  without  the  consent  of  every  ei 
isting  member  thereof. 
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ARTICLE  II. 

PARTNEBSHIP  PROPBRTT. 

BwmoH  2401.  Partnership  property,  what. 

2402.  Fku*tner'8  interest  in  partdership  property. 

2403.  Partner's  share  in  profits  and  losses. 

2404.  When  division  of  losses  implied. 

24J6.  Partner  may  require  application  of  partnership  propurty  to 

payment  of  debts. 
2406.  What  property  is  partnerriiip  property  by  presamption. 

§  2401.  The  property  of  a  partnership  consists  of  all  that 
IS  contribated  to  the  common  stock  at  the  formation  of  tho 
partnership,  and  all  that  is  subsequently  acquired  thereby. 

§  2402.  The  interest  of  each  member  of  a  partnership 
extends  to  every  portion  of  its  property. 

• 

§  2403.  In  the  absence  of  any  agreement  on  the  subject, 
the  shares  of  partners  in  the  profit  or  loss  of  the  business  are 
equal,  and  the  share  of  each  in  the  partnership  property  is  the 
value  of  his  original  contribution,  mcreased  or  diminished  by 
his  share  of  profit  or  loss. 
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§  2404.  An  agreement  to  divide  the  profits  of  a  business 
implies  an  agreement  for  a  corresponding  division  of  its  loeses, 
unless  it  is  otherwise  expressly  stipulated. 

§  2405.  Each  member  of  a  partnership  may  require  itii 
property  to  be  applied  to  the  discharge  of  its  debts,  and  has 
a  lien  upon  the  snares  of  the  other  partners  for  this  purpose, 
and  for  the  payment  of  the  general  balance  if  any  due  to 
him. 

o8Cal  466. 

§  2406.  Property,  whether  real  or  pei'sonal,  ac<(uir6d 
wiih  partnership  funds,  is  presumed  to  be  partnership  prop* 
»rt/. 

ARTICLE  III. 

UUTUAL  OBUOATIOK   OF  PARTNBBS. 

BlonoH  2410.  Partners  trustees  for  each  other 

2411.  Good  faith  to  be  observed  between  them. 
•     2412.  Mutual  liability  of  partners  to  account. 
2418.  No  compensation  for  services  to  flna. 
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§  2410.  The  relations  of  partners  are  confidential.  They 
are  trustees  for  each  other  within  the  meaning  of  Chapter  I. 
of  the  Title  on  Trusts,  and  their  obligations  as  such  trosteei 
are  defined  by  that  chapter. 

§  2411.  In  all  proceedings  connected  with  the  formation, 
conduct,  dissolution,  and  liquidation  of  a  partnership,  every 
partner  is  bound  to  act  in  the  highest  good  faith  toward  hia 
copartners.  He  maj  not  obtain  any  advantage  over  them  in 
the  partnership  affairs  by  the  slightest  misrepresentation,  con* 
cealment,  threat,  or  adverse  pressure  of  any  kind. 

§  2412.  Each  member  of  a  partnership  must  account  to  it 
for  everything  that  he  receives  on  account  thereof,  and  is  en- 
titled to  reimbursement  therefrom  for  everything  that  he  prop- 
erly expends  for  the  benefit  thereof,  ana  to  be  indemnified 
thereby  for  all  losses  and  risks  which  he  necessarily  incurs  on 
its  behalf.  * 

§  2413.  A  partner  is  not  entitled  to  any  compensation  for 
services  rendered  by  him  to  the  partnership. 

ARTICLE  IV. 

RENUNCIATION    OF   FABTNBR8HIP. 

BBonoir  2417.  Renunciation  of  future  profits  exonerates  from  liability. 
2418.  £ffectof  renunciation. 

§  2417.  A  partner  may  exonerate  himself  from  all  future 
liability  to  a  third  person,  on  account  of  the  partnership,  by 
renouncing,  in  good  faith,  all  participation  in  its  future  profits, 
and  giving  notice  to  such  third  person,  and  to  his  own  co- 
partners, that  he  has  made  such  renunciation,  and  that,  so. 
far  as  may  be  in  his  power,  he  dissolves  the  partnership  and 
does  not  intend  to  be  liable  on  account  thereoi  for  the  future. 

^  §  24i8.  After  a  partner  has  given  notice  of  his  renuncia 
tion  of  the  partnership,  he  cannot  claim  any  of  its  subsequen 
profits,  and  his  copartners  may  proceed  to  dissolve  Uie  part 
nership. 
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CHAPTER  n. 

GF.NBRAI1  PARTNERSHIP. 

imoLi  I.  What  is  a  General  Partnership,  §  2424. 

II.  Powers  and  Authority  of  Partners,  §§  2428-243L 
IIL  BlUTUAL  Obligations  of  Partners,  §§  2486-2438. 
IV.  Liability  of  Partners,  §§  2442-2445. 
T.  Termination  of  Partnership,  §§  2449-2454. 
YI.  Liquidation,  §§'2458-2462. 
YII.  Of  TBI  Use  of  Fictitious  Namxs,  §§  246&-247L 

ARTICLE  I. 

WHAT  IS  A  OENBBAL  PARTNEBSHIP. 

Section  2424.  General  partnership,  what. 

§  2424.  Every  partnership  that  is  not  formed  in  accord* 
ADce  with  the  law  concerning  special  or  mining  partnerahips, 
and  every  special  partnership  so  far  only  as  the  general  part- 
ners are  concerned,  is  a  general  partnership. 

ARTICLE  II. 

FOWBBS  AND  AUTHORITY  OF  FABTinSBS. 

BnnOH  243S.  Power  of  majoritj  of  partners. 
2429.  Authority  of  indiyldual  partner. 
2490.  What  authority  partner  has  not. 
2431.  Partner's  acts  in  had  faith,  when  ineffectual. 

§  2428.  Unless  otherwise  expressbr  stipulated,  the  deci- 
sion of  the  majority  of  the  members  of^  a  general  partnership 
binds  it  in  the  conduct  of  its  business.    . 

§  2429.  Every  ^neral  partner  is  agent  for  the  partner- 
ship in  the  transaction  of  its  business,  and  has  authority  to  do 
whatever  is  necessary  to  carry  on  such  business  in  the  ordi- 
nary manner,  and  for  this  purpose  may  bind  his  copartners 
by  an  agreement  in  writing. 

§  2430.  A  partner,  as  such,  has  not  authority  to  do  any  of 
the  following  acts,  unless  his  copartners  have  wholly  aban 
ioned  the  business  to  him,  or  are  mcapable  of  acting : 

22 
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1.  To  make  an  assignment  of  the  partnership  property  or 
any  portion  thereof  to  a  creditor,  or  to  a  third  person  m  tmat 
for  the  benefit  of  a  creditor  or  of  all  creditors ; 

2.  'i'o  dispose  of  the  good  will  of  the  business ; 

3.  To  dispose  of  the  whole  of  the  partnership  property  ai 
once,  unless  it  consists  entirely  of  merchandise ; 

4.  To  do  any  act  which  would  make  it  impossible  to  cariy 
OD  the  ordinary  business  of  the  partnership ; 

5.  To  confess  a  judgment ; 

6.  To  submit  a  partnership  claim  to  arbitration ; 

7.  To  do  any  otner  act  not  within  the  scope  of  the  preced 
ing  section. 

§  2431.  A  partner  is  not  bound  b^  any  act  of  a  copartner, 
in  bad  faith  toward  him,  though  withm  the  scope  of  tne  part- 
ner's powers,  except  in  favor  of  persons  who  hare  in  good 
&ith  parted  with  value  in  reliance  upon  such  act. 


ARTICLE  ra. 

MUTUAL  OBLIOATIOyS  OF    PABTKBBS. 

BionoN  218&.  Profits  of  Individnal  partner. 

2496.  In  what  business  partner  may  not  engage. 

2187.  In  what  he  may  engage. 

2188.  Must  acconnt  to  firm  for  profits. 

§  2435.  AH  profits  made  by  a  general  partner,  in  the 
course  of  any  busmess  usually  carried  on  by  tne  partnership, 
belong  to  the  firm. 

§  2436.  A  general  partner,  who  agrees  to  give  his  personal 
attention  to  the  business  of  the  partnership,  may  not  engage 
in  any  business  which*  gives  him  an  interest  adverse  to  that  of 
the  partnership,  or  which  prevents  him  from  giving  to  such 
business  all  the  attention  which  would  be  advantageous  to  it. 

§  2437.  A  partner  may  engage  in  any  separate  busineBS^ 
ixcept  as  otherwise  provided  by  tne  last  two  sections. 

§  2438.  A  general  partner  transacting  business  contrary 
to  the  provisions  of  this  article  may  be  required  by  any  oo 

Crtner  to  account  to  the  partnership  for  the  profits  of  ittcl 
rinsis* 
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ARTICLE  rv. 

LIABILITY  OF  PARTKES8. 

Bionoir  244S.  Liabilitj  of  pftrtners  to  third  persons. 

2443.  Liabilitj  for  each  other's  acts  as  agents. 

2444.  Liability  of  one  held  out  as  partner. 

2446.  No  one  liable  as  partner  unless  held  out  as  snor . 

§  2442.  Eveiy  general  partner  is  liable  to  third  persons 
for  all  the  obligations  of  the  partnership,  jointly  with  his  eo- 
partners. 

§  2443.  The  liabilitj  of  general  partners  for  each  other's 
acts  is  defined  by  the  Title  on  Agency. 

§  2444.  Any  one  permitting  himself  to  be  represented  as 
a  partner,  general  or  special,  is  liable,  as  such,  to  third  per- 
sons to  whom  snch  representation  is  communicated,  and  who, 
on  the  faith  thereof,  give  credit  to  the  partnership. 

§  2445.  No  one  is  liable  as  a  partner  who  is  not  such  in 
Ikct,  except  aa  provided  in  the  last  section. 


ARTICLE  V. 

TBBMINATION  OF  PABTKBBBHIP. 

6i0l»nr  2449.  Duration  of  partneocship. 

2460.  Total  dissolution  of  partnership. 
2451.  Partial  dissolution. 
^2452.  Partner  entitled  to  dissolution. 
2453.  Notice  of  termination 
2464.  Notice  by  change  of  name. 

{  2449.  If  no  term  is  prescribed  by  agreement  for  Its  du- 
Taiion,  a  general  partnersnip  continues  until  dissolved  by  a 
partner  or  by  operation  of  law. 

§  2460.  A  general  partnership  is  dissolved  as  to  all  the 
oartners : 

1.  By  lapse  of  the  time  prescribed  by  agreement  for  Its  da- 
ratim; 

2.  By  the  expressed  will  of  any  partner,  if  there  is  nt  inch 
il^reeinent; 
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3.  By  the  death  of  a  partner ; 

4.  By  the  transfer  to  a  person,  not  a  partner,  of  the  inter- 
tst  of  any  partner  in  the  partnership  property ; 

5.  By  war,  or  the  prohibition  of -commerciiu  interconrse  be- 
tween the  country  in  which  one  partner  resides  and  that  in 
which  another  resides ;  or, 

6.  By  a  judgment  of  dissolution. 

§  2461.  A  general  partnership  may  be  dissolved,  as  to 
himself  only,  by  the  expressed  will  of  any  partner,  notwith- 
■tandine  his  agreement  for  its  continuance,  subject  howeyez 
to  liability  to  his  copartnera  for  any  damage  caused  to  them 
thereby,  unless  the  circumstances  are  such  as  entitle  him  to 
a  judgment  of  dissolution. 

§  2462.  A  general  partner  is  entitled  to  a  judgment  of 
dissolution : 

1.  When  he,  or  another  partner,  becomes  legally  incapable 
of  contracting; 

2.  When  another  partner  fails  to  perform  his  duties  under 
the  agreement  of  partnership,  or  is  guilty  of  serious  miscon- 
duct; or, 

3.  When  the  business  of  the  partnership  can  be  carried  on 
only  at  a  permanent  loss. 

§  2463.  The  liability  of  a  general  partner  for  the  acts  of 
his  copartners  continues,  even  after  a  dissolution  of  the  co- 
partnership, in  favor  of  persons  who  have  had  dealings  with 
and  given  credit  to  the  paitnership  during  its  existence,  untD 
they  have  had  personal  notice  of  the  dissolution ;  and  in  favor 
of  other  persons  until  such  dissolution  has  been  advertised  in 
a  newspaper  published  in  everf  county  where  the  partner- 
bhip,  at  the  time  of  its  dissoluaon,  had  a  place  of  business,  if 
a  ne>v8paper  is  there  published,  to  the  extent  in  either  case 
lo  which  such  persons  part  with  value  in  good  faith,  and  in 
the  belief  that  such  partner  is  still  a  member  of  the  firm. 

§  2464.  A  change  of  the  partnership  name,  which  plainly 
indicates  the  withdrawal  of  a  partner,  is  sufficient  notice  o^ 
he  fact  of  such  withdrawal  to  all  persons  to  whom  it  is  com^ 
uunicated ;  but  a  chan^  in  the  name,  which  does  not  con 
(ain  such  an  indication,  is  not  notice  of  the  withdrawal  of  an. 
partner. 
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ARTICLE  VI. 

LIQUIDATION. 

SiOtxOK  2458.  Powers  of  partners  after  dissolution. 
2468.  Who  may  act  in  liquidation. 

2460.  Who  may  not  act  in  liquidation. 

2461.  Powers  of  partners  in  liquidation. 

2462.  What  partner  may  do  in  liquidation. 

§  2468.  After  the  dissolution  of  a  partnership,  the  powers 
and  authoritj  of  the  partners  are  such  only  as  are  prescribed 
by  this  article. 

§  2469.  Any  member  of  a  general  partnership  may  act  in 
liquidation  of  its  affairs,  except  as  provided  by  the  next  sec- 
tion. 

§  2460.  If  the  liquidation  of  a  partnership  is  committed, 
by  consent  of  all  the  partners,  to  one  or  more  of  them,  the 
others  have  no  right  to  act  therein ;  but  their  acts  are  valid 
in  favor  of  persons  parting  with  value,  in  good  faith,  upon 
credit  thereoi. 

§  2461.  A  partner  authorized  to  act  in  liquidation  may 
collect,  compromise,  or  release  any  debts  due  to  the  partner 
ship,  pay  or  compromise  any  claims  against  it,  and  dispose  of 
the  partnership  property. 

§  2462.  A  partner  authorized  to  act  in  liquidation  may 
indorse,  in  the  name  of  the  firm,  promissory  notes,  or  other 
obligations  held  by  the  partnership,  for  the  purpose  of  collect- 
ing the  same,  but  he  cannot  create  any  new  obligation  in  its 
name,  or  revive  a  debt  against  the  firm,  by  an  acknowledg- 
ment when  an  action  thereon  is  barred  under  the  provisions 
if  tlv8  Code  of  Civil  Procedure.     [In  effect  July  1,  ^874.] 


ARTICLE   VII. 

OV  THS  USB  OF  FIOTITIOUS  NAMES. 

Sionoii  2466.  Pictitious  name. 

2467.  Style  of  foreign  partnership 

2468.  Certificate,  when  to  be  filed. 
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BicnoN  2469.  New  certifictites  on  change  of  partner. 

2470.  Register  of  such  firms  to  be  kept  by  county  clerk. 

2471.  Certified  copies  of  raster,  and  proof  of  publlcatioii,  to  I  • 

eTidence. 

§  2466.  Except  as  otherwise  provided  in  the  next  section 
eyery  partnership  transacting  business  in  this  State  under  a 
fictitious  name,  or  a  desip;nation  not  showing  the  names  of 
the  persons  interested  as  partners  in  such  business,  must  file 
with  the  clerk  of  the  county  in  which  its  principal  place  of 
business  is  situated  a  certificate  stating  the  names  in  full  of 
all  the  menrbers  of  such  partnership  and  their  places  of  resi- 
dence, and  publish  the  same  once  a  week,  for  four  successive 
weeks,  in  a  newspaper  published  in  the  county,  if  thei*e  be 
one,  and  if  there  be  none  in  such  county,  then  in  a  newspaper 
published  in  an  adjoining  county.     [In  effect  July  1,  1874.J 

§  2467.  A  commercial  or  banking  partnership,  established 
and  transacting  business  in  a  place  without  the  United  States, 
may,  without  filing  the  certificate,  or  making  the  publication 
prescribed  in  the  last  section,  use  in  this  State  the  partnership 
name  used  by  it  there,  although  it  be  fictitious,  or  do  not  show 
the  names  of  the  persons  interested  as  partners  in  such  buai- 
ness.    [In  effect  July  1,  1874.] 

§  2468.  The  ceitificate  filed  with  the  clerk,  as  provided 
in  section  twenty-four  hundred  and  sixty-six,  must  be  signed 
by  the  partners,  and  acknowledged  before  some  officer  au- 
thorized to  take  the  acknowledgment  of  conveyances  of  real 
property.  Where  the  partnership  is  hereafter  formed,  the 
certificate  must  be  filed,  and  the  publication  designated  in 
that  section  must  be  made  within  one  month,  after  the  forma- 
tion of  the  partnership,  or  within  one  month  from  the  time 
designated  m  the  agreement  of  its  members  for  the  com- 
mencement of  the  partnership;  where  the  partnership  has 
been  heretofore  formed,  the  certificate  must  be  filed,  and  the 
publicati5n  made  within  six  months  after  the  passage  of  this 
lujt.  Persons  doing  business  as  partners  contrary  to  the  pro- 
risions  of  this  article  shall  not  maintain  any  action  upon  or 
n  account  o(  any  contracts  made  or  transactions  had  in  their 
partnership  name,  in  any  court  of  this  State,  until  they  have 
first  filed  the  certificate  and  made  the  publication  herein  r» 
luired.  [In  effect  July  1,  1874.] 
66  Cal.  159,  262. 

§  2469.  On  every  change  in  the  memben  of  a  partner 
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ihip  transacting  business  in  this  State  under  a  fictitious 
name,  or  a  designation  whicli  does  not  show  the  names  of 
the  persons  interested  as  partners  in  its  business,  except  in 
the  cases  mentioned  in  section  twenty-four  hundred  and  sixty- 
seven,  a  new  certificate  must  be  filed  with  the  county  clerk, 
and  a  new  publication  made,  as  required  by  this  article  on  the 
formation  of  such  partnership.     [In  etiect  July  1, 1874.] 

§  2470.  Every  county  clerk  must  keep  a  register  of  the 
names  of  firms  and  persons  mentioned  in  tne  certificates  filed 
with  him,  pursuant  to  this  article,  entering:  in  alphabetical 
order  the  name  of  every  such  partnership,  and  of  each  partner 
therein.     [In  effecf  July  1, 1874.] 

§  2471.  Copies  of  the  entries  of  a  county  clerk,  as  herein 
directed,  when  ceititied  by  him,  and  affidavits  of  publication, 
AS  herein  directed,  made  by  the  printer,  publisher,  or  chief 
clerk  of  a  newspaper,  are  presumptive  evidence  of  the  facta 
therein  stated. 


CHAPTER  IIL 
SPECIAL  PARTNERSHIP. 

lanou  I.  Formation  of  Partnership,  §§  2477-2485. 

II.  Powers,  Rights,  and  Duties  op  the  Partners,  §§  2489-2496. 

III.  LiABiUTT  OF  Partners,  §§  2600-2603. 

IV.  Alteration  and  Dissolution  ot  tbm  PAranasBiP,  4f  2607- 

2610. 

ARTICLE  I. 
FORMATION  OF  PABTNBBSHIP. 

Sbction  2477.  Formation  of  special  partnership. 

2478.  Of  what  to  consist. 

2479.  Certified  statement. 

2480.  Acknowledged  and  recorded.    False  sflitdment. 

2481.  Affidavit  afi  to  sums  contributed. 

2482.  No  partnership  until  compliance. 

2483.  Certificate  to  be  published. 

2484.  Affidavit  of  publication  filed. 

2485.  Renewal  of  special  partnership. 

§  2477.  A  special  partnership  may  be  formed  hj  two  ot 
IM^ie  penons,  in  the  manner  and  with  the  e&wx  preaciibod 
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hi  this  chapter,  for  the  transaction  of  any  business  except 
banking  or  insurance. 
Fraud  in  partnership  matten.    Penal  Code,  $  868. 

§  2478.  A  special  partnership  may  consist  of  one  or  more 
persons  called  general  partners,  and  one  or  more  personi 
called  special  partners. 

§  2479.  Persons  desirous  of  forming  a  special  partnenihip 
must  severally  sign  a  certificate,  stating : 

1.  The  name  under  which  the  partnership  is  to  be  con- 
ducted ; 

2.  The  general  nature  of  the  business  intended  to  be  trans- 
acted; 

3.  The  names  of  all  the  partners,  and  their  residences,  spec- 
ifying which  are  general  and  which  are  special  partners ; 

4.  The  amount  of  capital  which  each  special  partner  has 
contributed  to  the  common  stock ; 

5.  The  periods  at  which  such  partnership  will  begin  and 
end. 

§  2480.  Certificates  under  the  last  section  must  be  ac- 
knowledged by  all  the  partners,  before  some  officer  authorized 
to  take  acknowledgment  of  deeds,  one  to  be  filed  in  the  clerk's 
office,  and  the  other  recorded  in  the  office  of  the  recorder  of 
the  county  in  which  the  principal  place  of  business  of  the 
partnership  is  situated,  in  a  book  to  be  kept  for  that  pur- 
pose, open  to  public  inspection ;  and  if  the  partnerahip  has 
places  of  business  situated  in  different  counties,  a  copy  of  the 
certificate,  certified  by  the  recorder  in  whose  office  it  is  re- 
corded, must  be  filed  in  the  clerk's  office,  and  recorded  in  like 
manner  in  the  office  of  the  recorder  in  every  such  county.  If 
any  false  statement  is  made  in  any  such  certificate,  all  the  pei^ 
sons  interested  in  the  partnership  are  liable,  as  general  part- 
ners, for  all  the  engagements  thereof. 

§  2481.  ^n  affidavit  of  eaoh  of  the  partners,  stating  that 
the  sums  specified  in  the  certificate  of  the  partnership  as  hav 
mg  been  contributed  by  each  of  the  special  partners,  hare 
been  actually  and  in  good  faith  paid,  in  the  lawful  money  of 
the  United  States,  must  be  filed  in  the  same  office  with  the 
original  certificate. 

(  2482.  No  special  partnership  is  formed  until  the 
visions  of  Uie  last  five  sections  are  complied  with. 
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§  2483.  The  certificate  mentioned  in  this  article,  or  a 
statement  of  its  substance,  jnust  be  published  in  a  newspaper 
printed  in  the  countv  where  the  original  certificate  is  filed, 
and  if  no  newspaper  is  there  printed,  then  in  a  newspaper  in 
the  State  nearest  thereto.  Such  publication  must  be  made 
once  a  week  for  four  successive  weeks,  beginning  within  one 
week  from  the  time  of  filing  the  certificate.  In  case  such  pub- 
lication  is  not  so  made,  the  partnership  must  be  deemed  gen- 
eral. 

§  2484.  An  affidavit  of  the  making  of  the  publication 
mentioned  in  the  preceding  section,  made  by  the  printer,  pub- 
lisher, or  chief  clerk  of  the  newspaper  in  which  such  publica- 
tion is  made,  may  be  filed  with  the  county  recorder  with  whom 
the  original  certificate  was  filed,  and  is  presumptive  evidence 
of  the  facts  therein  stated. 

§  2486.  Every  renewal  or  continuance  of  a  special  part- 
nership must  be  certified,  recorded,  verified,  and  published  in 
the  same  manner  as  upon  its  original  formation. 


ARTICLE  n. 

POWEBS,  BIGHTS,  AND  DUTIES  OF  THE    PABTNBRS. 

Sicnoir  24S9.  Who  to  do  business. 

2490.  Special  partners  may  advise. 

2491.  May  loan  money.    Insolvency. 

2492.  General  partners  may  sue  2nd  be  sued. 

2493.  Withdrawal  of  capital. 

2494.  Interest  and  profits. 

2495.  Result  of  withdrawing  capital. 

2496.  Preferential  transfer  void. 

§  2489.  The  general  partners  only  have  authority  to  trans* 
Kt  the  business  of  a  special  partnership. 

§  2490.  A  special  partner  may  at  all  times  investigate  the 
partnership  aflTairs,  and  advise  his  partners,  or  their  agents,  as 
^o  their  management. 

§  2491.  A  special  partner  may  lend  money  to  the  par^ 
ttership,  or  advance  money  for  it,  and  take  from  it  security 
therefor,  and  as  to  such  loanff  or  advances  has  the  same  rights 
M  Any  other  creditor ;  but  in  case  of  the  Insolvency  of  tin 
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partnership,  »11  other  claims  which  he  may  Iiave  against  i 
must  be  postponed  until  all  other  creditors  are  satisfied. 

§  2492*  In  all  matters  relating  to  a  special  partnership^ 
its  general  partners  may  sue  and  be  sued  alone,  m  the  same 
maimer  as  if  there  were  no  special  partners. 

§  2493.  No  special  partner,  under  any  pretence,  may  with* 
draw  any  part  of  the  capital  invested  by  him  in  the  partner- 
ship, during  its  continuance. 

§  2494.  A  special  partner  may  receive  such  lawful  inter 
est  and  such  proportion  of  profits  as  may  be  agreed  upon,  ii 
not  paid  out  of  the  capital  invested  in  the  partnership  by  him, 
or  by  some  other  special  partner,  and  is  not  bound  to  refund 
the  same  to  meet  subsequent  losses. 

§  2496.  If  a  speciid  partner  withdraws  capital  from  the 
firm,  contrary  to  the  provisions  of  this  article,  he  thereby  be- 
comes a  general  partner. 

§  2496.  Every  transfer  of  the  property  of  a  special  part- 
nership, or  of  a  partner  therein,  made  after  or  in  contempla- 
tion of  the  insolvency  of  such  partnership  or  partner,  with  in- 
tent to  give  a  prefeience  to  any  creditor  of  such  partnership 
or  partner  over  any  other  creditor  of  such  partnership,  is  void 
against  the  creditors  thereof ;  and  every  judgment  confessed, 
lien  created,  or  security  given,  in  like  manner  and  with  the 
like  intent,  is  in  like  manner  void. 


ARTICLE  III. 

LIABILITT   OF   PABTNER8. 

SaonON  2500.  Liability  of  partnen. 
2501.  Of  special  partners. 
2602.  Liability  for  uniDtentlonal  act 
2508.  Who  may  question  existence  of  special  partnenhlpi 

§  2500.  The  general  partners  in  a  special  partnership  an 
table  to  the  same  extent  as  partners  in  a  general  partnership 

J  2601.  Th3  contribution  of  a  special  partner  to  the  cap 
of  the  firm,  and  the  increase  thereof,  is  liable  for  its  deblf 
l«(  he  Is  not  otherwise  liable  therefor,  except  as  follows : 
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1.  If  be  has  wilfnlly  made  or  permitted  a  false  or  mate* 
rially  defective  statement  in  the  certificate  of  the  partnership, 
the  affidavit  filed  therewith,  or  the  published  announcement 
thereof,  he  is  liable,  as  a  general  partner,  to  all  creditors  of 
the  firm ; 

2.  If  he  haa  wilfullj  interfered  with  the  business  of  the 
firm,  except  as  permitted  in  Article  II.  of  this  Chapter,  he  is 
liable  in  like  manner ;  or, 

3.  If  he  has  wilfully  ioined  in  or  assented  to  an  act  con- 
trary to  any  of  the  provisions  of  Article  II.  of  this  Chapter, 
he  is  liable  in  like  manner. 

§  2502.  When  a  special  partner  has  nnintentionally  done 
any  of  the  acts  mentioned  in  the  last  section,  he  is  liable,  as  a 
general  partner,  to  any  creditor  of  the  firm  who  has  been  act- 
ually misled  thereby  to  his  prejudice. 

§  2503.  One  who,  npon  making  a  contract  with  a  part- 
nership, accepts  from  or  gives  to  ]t  a  written  memorandum 
of  the  contract,  stating  that,  the  partnership  is  special,  and 
giving  the  names  of  the  special  partners,  cannot  afterward:* 
charge  the  persons  thus  named  as  general  partners  upon  that 
contract,  by  reason  of  an  error  or  defect  in  the  proceedings  for 
the  creation  of  the  special  partnership,  prior  to  the  acceptance 
of  the  memorandum,  if  an  effort  has  been  made  by  the  part- 
ners,  in  good  faith,  to  form  a  special  partnership  in  the  manner 
required  by  Article  I.  of  this  Chapter. 


ARTICLE  IV. 

ALTERATION  AND  DISSOLUTION. 

SscrriON  2507.  When  special  partnership  becomes  general. 

2608.  IIow  new  special  partners  may  be  admitted. 

2509.  Dissolnfcion  of  special  partnex^hips.    Notice. 

2510.  The  name  of  a  special  partner  not  used,  unless. 

§  2607.  A  special  partnership  becomes  general  if,  within 
tea  days  after  any  partner  withdraws  from  it,  or  any  new 
partner  is  received  mto  it,  or  a  change  is  made  in  the  nature 
of  its  business  or  in  its  name,  a  certificate  >f  such  fact,  duly 
rerified  and  signed  by  one  or  more  of  the  partners,  is  not  filed 
with  the  county  derk  and  recorder  with  whom  the  oiiginal 
luriificate  of  the  partnership  was  filed,  and  notice  thereof  pub- 
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lisbed  as  is  provided  in  Article  I.  of  this  chapter  for  the  pob- 
lication  of  the  certificate. 

§  2608.  New  special  partners  may  be  admitted  into  a  spe- 
cial partnership  upon  a  certificate,  stating  the  names,  resi- 
dences* and  contribntions  to  the  common  stock  of  each  <rf 
such  partners,  signed  by  each  of  them,  and  by  the  genera] 
partners,  verified,  acknowledged,  or  proved,  according  to  the 
provisions  of  Article  I.  of  this  chapter,  and  filed  with  the 
connty  derk  and  recorder  with  whom  the  original  eertificate 
of  the  partnership  was  filed. 

§  2609.  A  special  partnership  is  subject  to  dissolution  in 
the  same  manner  as  a  general  partnership,  except  that  no  dis- 
solution, by  the  act  of  the  partners,  is  complete  until  a  notice 
thereof  has  been  filed  and  recorded  in  the  office  of  the  conn^ 
clerk  and  recorder  with  whom  the  original  certificate  was  re- 
corded, and  published  once  in  each  week,  for  four  successive 
weeks,  in  a  newspaper  printed  in  each  county  where  the  part- 
nership has  a  place  of  business. 

§  26 10.  The  name  of  a  special  partner  must  not  be  used 
m  the  firm  name  of  partnership,  unless  it  be  accompanied  with 
Jie  word  "  limited." 


CHAPTER  IV. 

MINING  PABTNBBSHIPS. 

8ICTI0M  2611.  When  a  mining  partnership  exists. 

2512.  Express  agreement  not  necesaazy  to  conatttuts. 

2618.  Proflta  and  loaaea,  how  ahared. 
2614.  Lien  of  partners. 

2516.  Mine  —  Partnership  propertj. 

2616.  Partnership  not  dissolved  by  sale  of  Interest. 

2517.  Purchaser  takes,  snbject  to  liens,  unlMS,  &c. 

2518.  Takes  with  notice  of  lien,  when. 

2619.  Contract  in  writing,  when  binding. 
2520.  Owners  of  majority  of  ahares  goTem. 

§  2611.  A  mining  partnership  exists  when  two  or  man 
persons  who  own  or  acquire  a  minmg  daim  for  the  purpose  o: 
working  it  and  extracting  the  mineral  therefrom  actniuljr  «■ 
Iflge  in  working  the  same. 
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§  2612.  An  express  s^reement  to  become  partners  or  to 
share  the  profits  and  losses  of  mining  is  not  necessary  to  the 
formation  or  existence  of  a  mining  partnership.  The  relation 
arises  from  the  ownership  of  shares  or  interests  in  the  mine 
and  working  the  same  for  the  purpose  of  extracting  the  min- 
erals  therefrom. 

§  2613.  A  member  of  a  mining  partnership  shares  in  the 
profits  and  losses  thereof  in  the  proportion  which  the  interest 
or  share  he  owns  in  the  mine  beare  to  the  whole  partnership 
capital  or  whole  number  of  shares. 

§  2614.  Each  member  of  a  mining  partnership  has  a  lien 
on  the  partnership  property  for  the  debts  due  tne  creditors 
thereof,  and  for  money  advanced  by  him  for  its  use.  This 
lien  exists  notwithstanding  there  is  an  agreement  among  the 
partners  that  it  must  not. 

§  2616.  The  mining  ground  owned  and  worked  by  partners 
in  mining,  whether  purchased  with  partnership  funds  or  not, 
is  partnership  property.  ^ 

§  2616.  One  of  the  partners  in  a  mining  partnership  may 
convey  his  interest  in  the  mine  and  business  without  dissolving 
the  partnership.  The  purchaser,  from  the  date  of  his  pur 
chase,  becomes  a  member  of  the  partnership. 

§  2617.  A  purchaser  of  an  interest  in  the  mining  ground 
of  a  mining  partnership  takes  it  subject  to  the  liens  existing  in 
favor  of  the  partners  ^r  debts  due  all  creditors  thereof,  or  ad- 
vances made  for  the  benefit  of  the  partnership,  unless  he  pur- 
chased in  good  faith,  for  a  valuable  consideration,  without 
lotice  of  such  lien. 

§  2618.  A  purchaser  of  the  interest  of  a  partner  in  a  mine 
when  the  partnership  is  engaged  in  working  it,  takes  with  no- 
tice of  all  liens  resulting  from  the  relation  of  the  partners  to 
each  other  and  to  the  creditors  of  the  partnership. 

§  2619.  No  member  of  a  mining  partnership  or  other 
agent  or  manager  thereof  can,  by  a  contract  in  writing,  bind 
Ihe  partnership,  except  by  express  authority  derived  from  th« 
fieiiibers  thereof. 
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§  2620.  The  decision  of  the  memben  ownmg  a  majoriiy  ol 
the  shares  or  interests  in  a  mining  partnenhip  hinds  it  in  ibc 
eanduct  of  its  business. 


TITLE  XI. 

INSURANCE. 


Chapter  I.  Insurance  in  General  §§  2527-2649. 

II.  Marine  Insurance.  §§  2655^2746. 

III.  Fire  Insurance,  §§  2752-2756. 

lY.  Life  and  Health  Insurance,  §§  2762-97M. 


CHAPTER  I. 

INSURANCE  IN.  GBNEBAL. 

Aanau  I.  DzTvumov  op  Insuramob,  §  2627. 

II.  What  mat  be  ihsubed,  §§  2581-2584. 
in.  Pakties,  §§  2688-2542. 
IV.  Insurable  Iittekist,  §§  2646-2668. 

V.  CONOEALMENT  AND  RSPaKSSNTAZXOir,§$  2661-26^1. 

VI.  The  Pouct,  §§  2586-2599. 

VII.  Warranties,  |§  2603-2612. 
Vm.  Premiums.  §§  2616-2622. 

IX.  Loss,  §§.2^2629. 
X.  Notice  of  Loss,  §§  2638-2687. 

XI.  Double  Insurance,  §§  2641-2642. 
XII.  BxiNSURANCE,  §§  2646-2649. 


ARTICLE  I. 
definition  of  insubanob. 

SionoN  2527.  Insurance,  what. 

§  2527.  Insurance  is  a  contract  whereby  one  undertakes  ^^ 
niLemnify  another  against  loss,  damage,  or  liability,  arising 
^m  an  unknown  or  contingent  event. 

Office  and  Duties  of  Insurance  Commissionen.  Pol.  Code,  if  69l<48^ 
Aestruotion  of  insured  Property,  Penal  Oode,  f  648;  AnaB,f%nil  0 

If  es7'4aii 
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ARTICLE  II. 

WHAT  MAT  BB  IKSUXED. 

BlcnON  2581.  What  eyente  may  be  Insured  against. 

2532.  Inourance  of  lottery  or  lottery  prize  unanthoriied. 
2583.  Usual  kinds  of  insurance. 
2581.  All  subject  to  this  chapter. 

§  253 !•  Any  contingent  or  unknown  event,  whether  past 
or  future,  whicli  may  damnify  a  person  having  an  insurable 
Interest,  or  create  a  liability  against  him,  may  be  insured 
against,  subject  to  the  provisions  of  this  chapter. 

§  2632.  The  preceding  section  does  not  authorize  an  in- 
surance for  or  against  the  drawing  of  any  lottery,  or  for  or 
Against  any  chance  or  ticket  in  a  lottery  drawing  a  prize. 

Lotteries.    Penal  Code,  §§  324,  326. 

f  2633.  The  most  usual  kinds  of  insurance  are: 

1.  Marine  insurance ; 

2.  Fire  insurance ; 

3.  Life  insurance ; 

4.  Health  insurance ;  and, 

5.  Accident  insurance. 

I  2534.  All  kinds  of  insurance  are  suhject  to  the  pio- 
risions  of  this  chapter. 

ARTICLE  m. 

PABTIES   TO   THE   CONTBACT. 

Bmonov  2538.  Designation  of  parties. 

2539.  Who  may  insure. 

2540.  Who  may  be  insured. 

2541.  Assignment  to  mortgagee  of  thing  Insared. 

2542.  New  contract  between  insurer  and  assignee. 

§  2638*  The  person  who  undertakes  to  indemnify  another 
by  a  contract  of  msurance  is  called  the  insurer,  and  the  per« 
ion  indemnified  is  called  the  insured. 

§  2589.  Any  one  capable  of  making  a  contract  may  be 
ftn  insurer,  subject  to  the  restrictions  imposed  by  speeia] 
npon  foreign  corporations,  non-residents,  and  otfien. 
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§  2540.  A117  one  except  a  public  enemy  may  be  in 
■nred. 

§  2641.  Where  a  mortgagor  of  property  effects  insurance 
in  his  own  name,  providing  that  the  loss  shall  be  payable  to 
the  mortgagee,  or  assigns  a  policy  of  insurance  to  the  mort- 
gagee, the  insurance  is  deemed  to  be  upon  the  interest  of  the 
mortgagor,  who  does  not  cease  to  be  a  party  to  the  original 
contract,  and  any  act  of  his  which  would  otherwise  avoid  the 
insurance  will  have  the  same  effect,  although  the  proptity  is 
in  the  hands  of  the  mortgagee. 

§  2542.  If  an  insurer  assents  to  the  transfer  of  an  insurance 
from  a  mortgagor  to  a  mortgagee,  and,  at  the  time  of  his  as- 
sent, imposes  further  obligations  on  the  assignee,  malting  a 
new  contract  with  him,  the  acts  of  the  mortgagor  cannot 
affect  his  rights. 

ARTICLE  IV. 

INBURABLB   INTEREST. 

Saonoir  2546.  Insiurable  interest,  what. 

2547.  In  what  may  consist. 

2548.  Interest  of  carrier  or  depositary. 

2549.  Mere  expectancies. 

2550.  Measure  of  interest  in  property. 

2551.  Insurance  without  interest,  illegal. 

2552.  "When  interest  must  exist. 

2553.  E£Fect  of  transfer. 

2554.  Transfer  after  loss. 

2555.  Exception  in  the  case  of  several  subjects  in  one  polioj. 

2556.  In  case  of  the  death  of  the  insurer. 

2557.  In  the  case  of  transfer  between  co-tenants. 

2558.  Policy,  when  void. 

§  2546*  Every  interest  in  property,  or  any  relation  there* 
to,  or  liability  in  respect  thereof,  of  such  a  nature  that  a  con- 
templated peril  might  directly  damnify  the  insured,  is  an  in- 
surable interest. 

§  2647.  An  insurable  interest  in  property  may  consist 
in  : 

1 .  An  existing  interest ; 

2.  An  inchoate  interest  founded  on  an  existing  interest, 

8.  An  expectancy,  coupled  with  an  existing  interest  in  thil 
lut  of  which  the  expectancy  arises. 
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§  2648.  A  carrier  or  depositary  of  any  kind  has  an  insur- 
able interest  in  a  thing  held  by  him  as  such,  to  the  extent  of 
tts  Talue. 

§  2549.  A  mere  contingent  or  expectant  interest  in  any- 
thing, not  founded  on  nn  actual  right  to  the  thing,  nor  upon 
any  yalid  contract  for  it,  is  not  insurable. 

§  2560.  The  measure  of  an  insurable  interest  in  property 
is  the  extent  to  which  the  insured  might  be  damnified  by  loss 
or  injury  thereof. 

§  2551.  The  sole  object  of  insurance  is  the  indemnity  of 
the  Insured,  and  if  he  has  no  insurable  interest  the  contract  is 
void. 

§  2562«  An  interest  insured  must  exist  when  the  insur- 
ance takes  effect,  and  when  the  loss  occurs,  but  need  not  exist 
in  the  mean  time. 

§  2663.  Except  in  the  cases  specified  in  the  next  four 
sections,  and  in  the  cases  of  life,  accident,  and  health  insur- 
ance, a  change  of  interest  in  any  part  of  a  thing  insured,  un- 
accompanied by  a  corrasponding  change  of  interest  in  the 
insurance,  suspends  the  msurance  to  an  equivalent  extent, 
until  the  interest  in  the  thing  and  the  interest  in  the  insur- 
ance are  vested  in  the  same  person. 

§2664.  A  change  of  interest  in  a  thing  insured,  after  the 
occurrence  of  an  injury  which  results  in  a  loss,  does  not  affect 
the  right  of  the  insured  to  indemnity  for  the  loss. 

§  2666.  A  change  of  interest  in  one  or  more  of  several 
listinct  things,  separately  insured  by  one  policy,  does  not 
ivoid  the  insurance  as  to  the  others. 

§  2556.  A  change  of  interest,  by  will  or  succession,  oi 
the  death  of  the  insured,  does  not  avoid  an  insurance ;  ano 
his  interest  in  the  insurance  passes  to  the  person  taking  hit 
interest  in  the  thing  injured. 

§  2657.  A  transfer  of  interest  by  one  of  several  partners, 
>oint  owners,  or  owners  in  common,  who  are  jointly  insured, 
10  the  others,  does  not  avoid  an  insurance,  even  though  it  >.m 
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been  agreed  that  the  insurance  shall  cease  upon  an  aUenatUm 
of  the  thing  insured. 

§  2668.  Every  stipulation  in  a  policy  of  insurance  for  the 
payment  of  loss,  whether  the  person  insured  has  or  has  not 
any  interest  in  the  property  insured,  or  that  the  policy  shall 
be  received  as  proof  of  such  intere^it,  and  every  policy  ex- 
ecuted by  way  of  gaming  or  wagering,  is  void.  [In  effect 
July  1, 1874.] 

ARTICLE  V. 

CONCBALMENT  AND  BEPBB8BNTATION8. 

Imhoh  2661.  Concealment,  what. 

2662.  Effect  of  concealment. 

2668.  What  must  he  disclosed. 

2664.  Blatters  which  need  not  be  eommunieated  wHImwI  Ib 

quiry. 
2666.  Test  of  materiality. 

2666.  Matters  which  each  is  hound  to  know 

2667.  Waiver  of  communication. 

2668.  Interest  of  insured. 

2669.  Fraudulent  warranty. 
2570'.  Matters  of  opinion. 
2671.  Representation,  what. 
2872.  When  made. 

2678.  How  interpreted. 

2674.  Kepresentation  as  to  f  utuvs. 

2675.  How  may  affect  policy. 

2676.  When  may  he  withdrawn. 

2677.  Time  intended  by  representation. 

2678.  Representing  Information. 

2679.  Falsity. 

2680.  Effect  of  falsity. 

2681.  Materiality. 

2682.  Application  of  provisions  of  this  article. 

2683.  Right  to  rescind. 

§  2561.  A  neglect  to  communicate  that  which  a  party 
knows,  and  ought  to  communicate,  is  called  a  concealment. 

§  2562.  A  concealment,  whether  intentional  or  uninten 
tional,  entitles  the  injured  party  to  rescind  a  contract  of  insor 
auce. 

§  2668.  Each  party  to  a  contract  of  insurance  mast  com 
manicate  to  the  other,  in  eood  faith,  all  facts  within  his  knowl 
|dg«  which  are  or  which  he  believes  to  be  material  to  the  ooa 
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Inct,  and  which  the  other  has  not  the  means  of  ascertaining, 
and  as  to  which  he  makes  no  warrantj. 

§  2564.  Neither  party  to  a  contract  of  insurance  is  bonad 
to  communicate  information  of  the  matters  following,  except 
ill  answer  to  the  inquiries  of  the  other : 

1.  Those  which  the  other  knows ; 

2.  Those  which,  in  the  exercise  of  ordinary  care,  the  other 
ought  to  know,  and  of  which  the  former  has  no  reason  to  sup- 
pose him  ignorant ; 

3.  Those  of  which  the  other  waives  communication ; 

4.  Those  which  prove  or  tend  to  prove  the  existence  of  a 
risk  excluded  by  a  warranty,  and  which  are  not  otherwise 
material;  and, 

5.  Those  which  relate  to  a  risk  excepted  from  tlie  policy, 
and  which  are  not  otherwise  material. 

§  2665.  Materiality  is  to  be  determined  not  by  the  event, 
but  solely  by  the  probable  and  reasonable  influence  of  the  facts 
upon  the  party  to  whom  the  communication  is  due,  in  form- 
ing his  estimate  of  the  disadvantages  of  the  proposed  contract, 
or  in  making  his  inquiries. 

§  2666.  Each  party  to  a  contract  of  insurance  is  bound  to 
know  all  the  general  causes  which  are  open  to  his  inquiry, 
equally  with  that  of  the  other,  and  whicn  may  affect  either 
the  political  or  material  perils  contemplated ;  and  all  general 
nsages  of  trade. 

§  2567.  The  right  to  information  of  material  facts  may  be 
waived,  either  by  the  teims  of  insurance  or  by  neglect  to  make 
inquiries  as  to  such  facts,  where  they  are  distinctly  implied  in 
other  facts  of  which  information  is  communicated. 

§  2568.  Information  of  the  nature  or  amonnt  of  the  inter- 
est of  one  insured  need  not  be  communicated  unless  in  answer 
^'o  an  inquiry,  except  as  prescribed  by  section  2587. 

§  2669.  Au  intentional  and  fraudulent  omission,  on  the 
part  of  one  insured,  to  communicate  information  of  matters 
proving  or  tending  to  prove  the  ff^ity  of  a  warranty,  entitles 
Uie  insurer  to  rescind. 

§  2670.  Neithex  party  to  a  contract  of  insurance  ii  liound 
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to  oommunicate,  even  apon  inqoiij,  informatiim  of  hia  cram 
judgment  upon  the  matters  in  question. 

f  2571*  A  representation  maj  be  oral  or  written. 

§  2572.  A  representation  maj  be  made  at  the  same  tiuM 
with  issuing  the  policy,  or  before  it. 

§  2573.  The  language  of  a  representation  is  to  be  inter- 
preted by  the  same  rules  as  the  language  of  contracts  in  gen* 
era]. 

§  2574«  A  representation  as  to  the  future  is  to  be  deemed 
ft  promise,  unless  it  appears  that  it  was  merely  a  statement  of 
oelief  or  expectation. 

§  2576.  A  representation  cannot  be  allowed  to  qnalify  an 
(express  provision  in  a  contract  of  insurance ;  but  it  may  qual- 
ify an  implied  warranty. 

§  2576.  A  representation  may  be  altered  or  withdrawn 
before  the  insurance  is  effected,  but  not  afterwards. 

§  2677.  The  completion  of  the  contract  of  insurance  is 
the  time  to  which  a  representation  must  be  presumed  to  refer. 

§  2578*  When  a  person  insured  has  no  personal  knowl- 
edge of  a  fact,  he  may  neyertheless  repeat  information  which 
he  has  upon  the  subject,  and  which  he  believes  to  be  trae,  with 
the  explanation  that  he  does  so  on  the  information  of  others, 
or  he  may  submit  the  information,  in  its  whole  extent,  to  the 
insurer ;  and  in  neither  case  is  he  responsible  for  its  tmth,  un- 
less it  proceeds  from  an  agent  of  the  insured,  whose  duty  it  is 
to  give  the  intelligence. 

§  2679*  A  representation  is  to  be  deemed  ftdse  when  the 
facts  fail  to  correspond  with  its  assertions  or  stipuhitions. 

§  2580.  If  a  representation  is  false  in  a  material  point 
whether  affirmative  or  promissory,  the  injured  party  is  en 
titled  to  rescind  the  contract  from  the  time  when  tne  represen 
tation  becomes  false. 

§  2581.  The  materiality  of  a  representation  is  deteniilDec 
1/  the  same  rule  as  the  materiality  of  a  concealment. 
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§  2682.  The  provisions  of  this  article  apply  as  well  to  a 
modification  of  a  contract  of  insurance  as  to  its  original  for- 
mation. 

§  2683.  Wlieneyer  a  right  to  rescind  a  contract  of  insnr- 
•nce  is  given  to  the  insnrer  by  anj  provision  of  this  chapter, 
Buch  right  may  be  exercised  at  any  time  previous  to  the  com 
mencement  of  an  action  on  the  contract.     [In  effect  July  1, 

1874.] 

ARTICLE  VI. 

THE  POLICY. 

SscRnoH  2686.  Policy,  what. 

2687.  What  must  be  specified  in  a  policy. 

2688.  Whose  interest  is  ooTered. 

2689.  Insurance  by  agent  or  trustee. 
2600.  Insurance  by  part  owner. 

2691.  Qeneral  terms. 

2692.  Successive  owners. 

2693.  Transfer  of  the  thing  insured. 

2694.  Open  and  yalued  policies. 
2696.  Open  policy,  what. 

2696.  Valued  policy,  what. 

2697.  Running  policy,  what. 

2698.  £ffect  of  receipt. 

2699   Agreement  not  to  transfer. 

f  2686.  The  written  instrument,  in  which  a  contract  of  In- 
larance  is  set  forth,  is  called  a  policy  of  insurance. 

§  2687.  A  policy  of  insurance  must  specify  : 

1.  The  parties  between  whom  the  contract  is  made ; 

2.  The  rate  of  preniium ; 

3.  The  property  or  life  insured ; 

4.  The  uterest  of  the  insured  in  property  insnred,  if  he  Iff 
Dot  the  absolute  owner  thereof; 

5.  The  risks  insured  against ;  and, 

6.  The  period  during  which  the  insurance  is  to  continue. 

f  2688.  When  the  name  of  the  person  intended  to  be  in- 
fured  is  specified  in  a  policy,  it  can  be  applied  only  to  his  own 
proper  interest. 

f  2689.  When  an  insurance  is  made  b^  an  agent  or  trus- 
tee, the  fact  that  his  principal  or  beneficiary  is  the  person 
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really  iDsured  may  be  indicated  by  describing  him  as  agent 
or  trustee,  or  by  other  general  words  in  the  policy. 

§  2590.  To  render  an  insurance,  effected  by  one  partner 
or  part  owner,  applicable  to  the  interest  of  his  copartners,  or 
of  other  part  owners,  it  is  necessary  that  the  terms  of  the 
policy  should  be  such  as  are  applicable  to  the  joint  or  common 
mterest. 

§  2591.  When  the  description  of  the  insured  in  a  policy 
is  so  general  that  it  may  comprehend  any  person  or  any  class 
of  persons,  he  only  can  claim  the  benefit  of  the  policy  who 
r;an  show  that  it  was  intended  to  include  him. 

§  2592.  A  policy  may  be  so  framed  that  it  will  ennre  to 
the  benefit  of  whomsoever,  during  the  continuance  of  the 
risk,  may  become  the  owner  of  the  interest  insured. 

§  2693.  The  mere  transfer  of  a  thing  insured  does  nd 
transfer  the  policy,  but  suspends  it  until  the  same  person  be- 
comes the  owner  of  both  the  policy  and  the  thing  insured. 

§  2594.  A  policy  is  either  open  or  Yalued. 

§  2595.  An  open  policy  is  one  in  which  the  value  of  the 
thing  insured  is  not  agreed  upon,  but  is  left  to  be  ascertained 
in  case  of  loss. 

§  2596.  A  yalued  policy  is  one  which  expresses  on  its  face 
an  agreement  that  the  thing  insured  shall  be  valued  at  a  spe- 
cified sum. 

• 

§  2597.  A  running  policy  is  one  which  contemplates  snc- 
cessive  insurances,  and  which  provides  that  the  object  of  the 
policy  may  be  from  time  to  time  defined,  especially  as  to  the 
subjects  of  insurance,  by  additional  statements  or  indorse 
ments. 

§  2598.  An  acknowledgment  in  a  policy  of  the  receipt  of 
premium  is  conclusive  evidence  of  its  payment,  so  far  as  t« 
make  the  policy  binding,  notwithstanding  any  stipalatiov 
therdn  that  it  aoall  not  be  binding  until  the  premium  is  aet 
dally  paid. 
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§  2699.  An  agreement  made  before  a  kiss,  not  to  transfer 
Mie  claim  of  a  person  insured  against  the  insarer,  after  thb 
Vws  has  happened^  is  void. 


ARTICLE  VII. 

WAB&ANTIE8. 

SlOTiON  2003.  Warranty,  express  or  implied. 

2604.  Form. 

2605.  Warranty,  in  what  contained. 

2606.  Past,  present,  and  future  warranties. 

2607.  Warranty  as  to  past  or  present. 

2608.  Warranty  as  to  the  future. 

2609.  Performance  excused* 

2610.  What  acts  avoid  the  policy. 

2611.  Policy  may  proride  for  aroidanoe. 

2612.  Breach  without  fraud. 

§  2608.  A  warranty  is  either  express  or  implied. 

§  2604.  No  particulajr  form  of  words  is  necessary  to  create 
A  warranty. 

§  2605.  Every  express  warranty,  made  at  or  before  the 
execution  of  a  policy,  must  be  contained  in  the  policy  itself, 
or  in  another  instrument  signed  by  the  insured,  and  referred 
to  in  the  policy,  as  making  a  pai-t  of  it.  [In  effect  July  1, 
1874.] 

§  2606.  A  warranty  may  relate  to  the  past,  the  present, 
the  future,  or  to  any  or  all  of  these. 

§  2607.  A  statement  in  a  policy,  of  a  matter  relating  to 
the  person  or  thing  insured,  or  to  the  risk,  as  a  fact,  is  an  ex- 
press warranty  thereof. 

§  2608.  A  statement  in  a  policy,  which  imports  that  it  is 
intended  to  do  or  not  to  do  a  thing  which  materially  affects 
the  risk,  is  a  warranty  that  such  act  or  omission  shall  take 
^laoe. 

§  2609.  When  before  the  time  arrives  for  the  perform* 
vice  of  a  warranty  relating  to  the  future,  a  loss  insured 
happens,  or  performance  becomes  unlawful  at  the 
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place  of  the  contract,  or  impossible,  the  omission  vL  fnlfil  th« 
warranty  does  not  avoid  the  policy.     [In  effect  July  1, 1874.] 

§  2610.  The  violation  of  a  material  warranty,  or  other 
material  provision  of  a  policy,  on  the  part  of  either  partj 
thereto,. entitles  the  other  to  rescind. 

§  2611.  A  policy  may  declare  that  a  violation  of  specified 
provisions  thereof  shall  avoid  it,  otherwise  the  breach  of  an 
immaterial  provision  does  not  avoid  the  policy. 

§  2612.  A  breach  of  warranty,  without  frand,  merely  ex- 
onerates an  insurer  from  the  time  that  it  occurs,  or  where  it  is 
broken  in  its  inception  prevents  the  policy  from  attaching  to 
the  risk. 

ARTICLE  Vm. 

PBBMIUM. 

SicnoN  2616.  When  premium  is  earned. 

2617.  Return  of  premium. 

2618.  When  none  allowed. 

2619.  Return  for  fraud. 

2620.  Over-insurance  by  several  insurers. 

2621.  Contribution. 

2622.  Proportionate  contribution. 

§  2616.  An  insurer  is  entitled  to  payment  of  the  premium 
as  soon  as  the  thing  insured  is  exposed  to  the  peril  insured 
against. 

§  2617.  A  person  insured  is  entitled  to  a  return  of  pi*e- 
mium,  as  follows : 

1.  To  the  whole  premium,  if  no  part  of  his  interest  in  the 
thing  insured  be  exposed  to  any  of  the  perils  insured  against ; 

2.  Where  the  insurance  is  made  for  a  definite  period  of 
time,  and  the  insured  surrenders  his  policy,  to  such  proportion 
of  the  premium  as  corresponds  with  the  unexpired  time,  after 
deduct mg  from  the  whole  premium  any  claim  for  loss  or  dam 
age  under  the  policv  which  has  previously  accrued.  [In  effect 
July  1,  1874.] 

§  2618.  If  a  peril  insured  against  has  existed,  and  the  in* 
lurer  has  been  liable  for  any  period,  however  short,  the  insured 
«  not  entitled  to  return  of  premiums,  so  far  as  that  particnlai 
fisk  is  concerned.    [In  effect  July  1, 1874.] 
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§  2610.  A  person  insured  is  entitled  to  a  return  of  the 
oreniium  when  the  contract  is  voidable,  on  account  of  the 
fraud  or  misrepresentation  of  the  insurer,  or  on  account  of 
facts,  of  the  existence  of  which  the  insured  was  ignorant  with- 
out  his  fault ;  or  when,  by  any  default  of  the  insured  other 
than  actual  fraud,  the  insurer  never  incurred  any  liability 
Dnder  the  policy. 

§  2620.  In  case  of  an  over-insurance  by  several  insurers, 
the  insured  is  entitled  to  a  ratable  return  of  the  premium, 
proportioned  to  the  amount  by  which  the  aggregate  sum  in- 
sured in  nil  the  policies  exceeds  the  insurable  value  of  the 
thing  at  risk. 

§  2621.  When  an  over-insurance  is  effected  by  simultane- 
ous policies,  the  insurers  contribute  to  the  premium  to  be  re- 
turned in  proportion  to  the  amount  insured  oy  their  respective 
policies. 

§  2622.  When  an  over-insurance  is  effected  by  successive 
policies,  those  only  contribute  to  a  return  of  the  premium  who 
are  exonerated  by  prior  insurances  from  the  liability  assumed 
by  them,  and  in  proportion  as  the  sum  for  which  the  premium 
was  paid  exceeds  the  amount  for  which,  on  account  of  prior 
insurance,  they  oould  be  made  liable. 


ARTICLE  IX. 

LOSS. 

SiOTiON  2626.  Perils,  remote  and  proximate. 

2627.  Loss  incurred  in  rescue  from  peril. 

2628.  Excepted  perils. 

2629.  Negligence  and  fraud. 

§  2626.  An  insurer  is  liable  for  a  loss  of  which  a  peril  in- 
lared  against  was  the  proximate  cause ;  altnough  a  peril  not 
contemplated  by  the  contract  may  have  been  a  remote  cause 
of  the  loss;  but  he  is  not* liable  for  a  loss  of  which  the  peril 
Insured  against  was  only  a  remote  cause. 

§  262 7 •'An  insurer  is  liable  where  the  thing  insured  is 
>Mwned  from  a  peril  insured  against,  that  would  otherwise 
4*ve  caused  a  loss,  if  in  the  course  of  such  rescue  the  thing  u 
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exposed  to  a  peril  not  insured  against,  which  permanently  de- 
pnyes  the  insored  of  its  possession,  in  whole  or  in  part ;  or 
where  a  loss  is  caused  by  efforts  to  rescue  the  thing  insure  1 
from  a  peril  instcred  against. 

§  2628.  Where  a  peril  is  specially  excepted  in  a  contract 
of  insurance,  a  loss,  which  would  not  have  occurred  but  for 
such  peril,  is  thereby  excepted ;  although  the  immediate  cause 
of  the  loss  was  a  peiil  which  was  not  excepted. 

§  2629.  An  insurer  is  not  liable  for  a  loss  caused  by  the 
inlfal  act  of  the  insured ;  but  he  is  not  exonerated  by  the 
negligence  of  the  insured,  or  of  his  agents  or  others.  [Id 
effect  July  1, 1874.] 

ARTICLE  X. 

NOTICE    OF    LOSS. 

Sionoir  2688.  Notice  of  loss. 

2684.  Preliminary  proofs. 

2686.  Waivers  of  defects  in  notice,  &o. 

2686.  Waiver  of  delay. 

2687.  Certificate,  when  dispensed  with. 

§  2633.  In  case  of  loss  upon  an  insurance  against  file, 
an  insurer  is  exonerated,  if  notice  thereof  be  not  given  to 
him  by  some  person  insured,  or  entitled  to  the  benefit  of  the 
insurance,  without  unnecessary  delay.  [In  effect  July  I. 
1874.] 

§  2634«  When  preliminary  proof  of  loss  is  required  by  a 
policy,  the  insured  is  not  bound  to  give  such  proof  as  would 
be  necessary  in  a  court  of  justice  ;  out  it  is  sufficient  for  him 
to  give  the  best  evidence  which  he  has  iu  his  power  at  tha 
time. 

§  2636.  All  defects  in  a  notice  of  loss,  or  in  preliminary 
proof  thereof  which  the  insured  might  remedy,  and  which  the 
msurar  omits  to  specify  to  him,  without  unnecessary  delay,  as 
grounds  of  objection,  are  waived. 

§  2636.  Dela;^  in  the  presentation  to  an  insurer  of  notice 
or  proof  of  loss  is  waivea,  if  caased  by  any  act  of  his,  or  if 
he  omits  to  make  objection  promptly  and  spedficHlly  upoa 
that  gronnd. 
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§  2637.  If  a  policy  requires,  by  way  of  preliminary  proof 
of  loss,  the  certificate  or  testimony  of  a  person  other  tnan  the 
insured,  it  is  sufficient  for  the  insured  to  use  reasonable  dili- 
gence to  procure  it,  and  in  case  of  the  refusal  of  such  person 
to  give  it,  then  to  furnish  reasonable  evidence  to  the  insurer 
that  such  refusal  was  not  induced  by  any  just  grounds  of  dis- 
belief in  the  facts  necessary  to  be  certified. 
Prefenting  false  proofs  for  Policies.    Penal  Code,  $  649. 


ARTICLE  XL 

DOUBLE    INSURANCE. 

Sxonoir2641.  Doable  insuraDce. 

2M2,  Contribution  in  case  of  doable  insoxaaot. 

§  2641.  A  double  insurance  exists  where  the  same  person 
Is  insured  by  several  insurers  separately  in  respect  to  the  same 
tfnbjeet  and  interest* 

§  2642.  In  case  of  double  insurance,  the  several  insurers 
are  liable  to  pay  losses  thereon  as  follows : 

1.  In  fire  msurance,  each  insurer  must  contribute  ratably 
towards  the  loss,  without  regard  to  the  dates  of  the  several 
policies ; 

2.  In  marine  insurance,  the  liability  of  the  several  insurers 
for  a  total  loss,  whether  actual  or  constructive,  where  the  pol- 
icies are  not  simultaneous,  is  in  the  order  of  the  dates  of  the 
several  policies:  no  liability  attaching  to  a  second  or  other 
subsequent  policy  except  as  to  the  excess  of  the  loss  over  the 
amount  of  all  previous  policies  on  the  same  interest.  If  two 
"^r  more  policies  bear  date  upon  the  same  day,  they  are  deemed 
to  be  simultaneous,  and  the  liability  of  insurers  on  simultane- 
ous policies  is  to  contribute  ratably  with  each  other.  The  in- 
solvency of  any  of  the  insurers  does  not  afiect  the  proportion 
ate  liability  of  the  other  insurers.  The  liability  of  all  insur 
ers  on  the  same  marine  interest  for  a  partial  or  average  loss  ii 
to  contribute  ratably,    pn  effect  Jaly  1, 1874*] 
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ABTICLE  Xn. 

BEINSURANOB. 

8lcnON  2646.  Reinsurance,  what. 

2647.  Disclosuree  required. 

2648.  Reinsurance  presumed  to  be  against  liability. 

2649.  Original  insured  has  no  interest. 

§  2646.  A  contract  of  reinsurance  is  one  hj  which  an  in- 
rarer  procures  a  third  person  to  insure  him  against  loss  oi 
liability  by  reason  of  such  original  insurance. 

§  2647.  Where  an  insurer  obtains  reinsurance,  he  must 
eommunicate  all  the  representations  of  the  original  insured, 
and  also  all  the  knowledge  and  information  he  possesses^ 
whether  previously  or  subsequently  acquired,  which  are  mate- 
rial to  the  risk. 

§  2648.  A  reinsurance  is  presumed  to  be  a  contnMSt  of 
indemnity  against  liability,  and  not  merely  against  damage. 

f  2640.  The  original  insured  has  no  interest  in  a  eontimB* 
of  reinsurance, 


CHAPTEB  n. 

MARINE  INSITBANCB. 

Amou  I.  DxriNiTioN  or  BlAiiiin  Iksuranok,  §  26S6. 
II.  Insurable  Intb&est,  §§2668-2666. 
ni    CONOEALMENT  §§  2669-2672. 
IV.  Rbpsesentations,  §§  2676-2677. 
y.  IMPUED  Warbanties,  §§  2681-2688. 
Vl.  The  Votaob,  and  DETiAtxoir,  §§  2692-MB7. 
VII.  Loss,  §§  2701-2712. 
Till.  Abandonment,  §§  2716-2782. 
IX.  Mbaeurb  or  iNDBMnrr, }}  2786-S746. 


I 
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ARTICLE  I. 

DEFINITION  OF  MARINE   INSURANCE. 

SsonoN  2655.  Marine  insn ranee,  what. 

§  2665.  Marine  insurance  is  an  insurance  against  liiki 
connected  with  navigation,  to  which  a  ship,  cargo,  freightage, 
•)rofits,  or  other  insurable  interest  in  movable  property,  may 
h^  exposed  during  a  certain  voyage  or  a  fixed  period  of  time. 

ARTICLE  n.  ^ 

INSURABLE  INTEREST. 

BlonON  2659.  Insurable  interest  in  a  ship. 

2660.  Interest  reduced  by  bottomry 

2661.  Freightage,  what. 

2662.  Expected  freightage. 

2663.  Interest  in  expected  freightage,  what. 

2664.  Insurable  interest  in  proiits. 

2665.  Insurable  interest  of  charterer. 

§  2659.  The  owner  of  a  ship  has  in  all  cases  an  insurable 
interest  in  it,  even  when  it  has  been  chartered  by  one  who 
covenants  to  pay  him  its  value  in  case  of  loss. 

§  2660.  The  insurable  interest  of  the  owner  of  a  ship 
hypothecated  by  bottomry  is  only  the  excess  of  its  value  over 
the  amount  secured  by  bottongry- 

§  2661.  Freightage,  in  the  sense  of  a  policy  of  marine 
insurance,  signifies  all  the  benefit  derived  by  the  owner, 
either  from  the  chartering  of  the  ship  or  its  employment  for 
the  carriage  of  his  own  goods  or  those  of  others. 

§  2662.  The  owner  o£  a  ship  has  an  insurable  interest  in 
sxpected  freightage  which  he  would  have  certainly  earned 
bat  for  the  intervention  of  a  peril  insured  agamst. 

§  2663*  The  interest  mentioned  in  the  last  section  exists, 
m  the  case  of  a  charter  party,  when  the  shi^  has  broken 
ground  on  the  chartered  voyage,  and  if  a  price  is  to  be  paid 
For  the  carriage  of  goods  when  they  are  actually  on  board,  or 
^here  is  some  contract  for  putting  them  on  board,  and  boib 
^p  and  goods  are  ready  for  the  specified  voyage. 
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§  2664.  One  who  has  an  interest  in  the  thing  from  which 
profits  are  expected  to  proceed,  has  an  insurable  interest  in 
the  nrofits. 

§  2666.  The  charterer  of  a  ship  has  an  insarabPe  interest 
in  itf  to  the  extent  that  he  is  liable  to  be  damnified  bj  itr 


•      ARTICLE  III. 

CONCEALMENT. 

SsfTiON  2669.  Information  must  be  communicated 

2670.  Material  information. 

2671.  Presumption  of  knowledge  of  loM. 

2672.  Concealments  which  only  aflfeei  the  risk  in  question. 

§  2669.  In  marine  insurance  each  paity  is  boimd  to  com 
municate,  in  addition  to  what  is  required  by  section  2563,  all 
the  information  which  he  possesses,  material  to  the  risk,  ex- 
cept such  as  is  mentioned  in  section  2564,  and  to  state  the 
exact  and  whole  truth  in  relation  to  all  matters  that  he  repre- 
sents, or  upon  inquiry  assumes  to  disclose. 

§  2670.  In  marine  insnrance,  information  of  the  belief  or 
expectation  of  a  third  person,  in  reference  to  a  material  fad, 
is  material. 

§  2671.  A  person  insured  by  a  contract  of  marine  insnr- 
ance  is  presumed  to  have  had  knowledge,  at  the  time  of  in* 
luiing,  of  a  prior  loss,  if  the  information  might  pOKsibly  have 
reached  him  in  the  usual  mode  of  transmission,  and  at  the 
nsual  rate  of  communication. 

§  2672.  A  concealment  in  a  marine  insurance,  in  respect 
to  any  of  the  following  matters,  does  not  vitiate  the  entire 
contract,  but  merely  exonerates  the  insurer  from  a  loss  re- 
sulting from  the  lisK  concealed  : 

1.  The  national  character  of  the  insured; 

2.  The  liability  of  the  thmg  insured  to  capture  and  deteii 
tion ; 

3.  The  liability  to  seizure  from  breach  of  foreign  ItmB  o 
trade ; 

4.  The  want  of  necessary  documents ;  and, 
6.  The  nae  of  f  albe  and  simulated  papers. 


168  iNSUBANCB.  §§  2676-2685 

ARTICLE  IV. 

BBPREBBNTA  TI ONB. 

SlonON  2676.  Effect  of  intentional  falsity. 

2677.  Representation  of  expectation. 

§  2676.  If  a  representation,  by  a  person  insured  by  a  oct:- 
kract  of  marine  insurance,  is  intentionally  false  in  any  respect, 
whether  material  or  immaterial,  the  insurer  may  rescind  the 
entire  contract. 

§  2677.  The  eventual  falsity  of  a  representation  as  to  ex- 
pectation does  not,  in  the  absence  of  fraud,  ayoid  a  contract 
of  insurance. 

.  ARTICLE  V. 

IMPLIED  WARBANTIES. 

Iicnair  2681.  Warranty  of  seaworthiness. 
2682.  Seaworthiness,  what. 
2688.  At  what  time  seaworthiness  must  exist. 
2684.  What  things  are  required  to  constitate  seaworthiness. 
2686.  IHfferent  degrees  of  seaworthiness  at  different  stages  of  tlM 
Toyage. 

2686.  Unseaworthiness  during  the  Toyage. 

2687.  Seaworthiness  for  purposes  of  insurance  on  cargo. 

2688.  Neutral  papers. 

§  2681.  In  every  marine  insurance  upon  a  ship  oi  freight, 
or  freightage,  or  upon  anything  which  is  the  subject  of  marine 
insurance,  a  warranty  is  implied  that  the  ship  is  seaworthy. 
[In  effect  July  1,  1874.] 

§  2682.  A  ship  is  seaworthy,  when  reasonably  fit  to  per- 
ronu  the  services,  and  to  encounter  the  ordinary  perils  of  tlie 
v^oyage,  contemplated  by  the  parties  to  the  policy. 

§  2683.  An  implied  warranty  of  seaworthiness  is  complied 
with  if  the  ship  be  seaworthy  at  the  time  of  the  commence- 
ment of  the  risk,  except  in  the  following  cases : 

1.  When  the  insurance  is  made  for  a  specified  length  of 
time,  the  implied  warranty  is  not  complied  with  unless  the 
ihip  be  seaworthy  at  the  commencement  of  every  voya£;e  she 
nay  undertake  during  that  time ;  and, 
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2.  When  the  insurance  is  upon  the  cargo,  which,  by  the 
terms  of  the  policy,  or  the  description  of  the  voyage,  or  the 
established  custom  of  the  trade,  is  to  be  transshipped  at  an  in- 
termediate port,  the  implied  waiTanty  is  not  complied  with, 
unless  each  vessel  upon  which  the  cargo  is  shipped  or  trans- 
shipped be  seaworthy  at  the  commencement  of  its  particular 
voyage.     [In  effect  July  1,  1874.] 

§  2684.  A  warranty  of  seaworthiness  extends  not  only  to 
the  condition  of  the  structure  of  tlie  ship  itself,  but  requires 
that  it  be  properly  laden,  and  provided  with  a  competent  mas- 
ter, a  sufficient  number  of  competent  officers  and  seamen,  and 
the  requisite  appurtenances  and  equipments,  such  as  ballast, 
cables,  and  anchors,  cordage  and  sails,  food,  water,  fuel,  and 
lights,  and  other  necessary  or  proper  stores  and  implements 
for  the  voyage. 

§  2685.  Where  different  portions  of  the  voyage  contegn- 
plated  by  a  policy  differ  in  respect  to  the  things  requisite  to 
make  the  ship  seaworthy  therefor,  a  warrantv  of  seaworthiness 
is  complied  with  if,  at  the  commencement  of  each  portion,  the 
ship  is  seaworthy  with  reference  to  that  portion. 

§  2686.  When  a  ship  becomes  nnseaworthy  during  the 
voyage  to  which  an  insurance  relates,  an  unreasonable  delay 
in  repairing  the  defect  exonerates  the  insurer  from  liability 
from  any  loss  arising  therefrom. 

• 
§  2687*  A  ship  which  is  seaworthy  for  the  purpose  of  an 
insurance  upon  the  ship  may,  nevertheless,  by  reason  of  being 
unfitted  to  receive  the  cnrgo,  be  nnseaworthy  for  the  purpose 
of  insurance  upon  the  cargo. 

§  2688.  Where  the  nationality  or  neutrality  of  a  ship  or 
cargo  is  expressly  warranted,  it  is  implied  that  the  ship  wiU 
carry  the  requisite  documents  to  show  such  nationality  or  nea 
trality,  and  that  it  will  not  cariy  any  documents  which  cas 
reasonable  suspicion  thereon. 
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AKTICLE  VI. 

THE   YOTAGE  AND  DEVIATION. 

Sbcsion  2692.  Voyage  insured,  how  determined. 

2693.  Course  of  sailing,  how  determined. 

2694.  Deviation,  what. 

2695.  When  proper. 

2696.  When  improper. 

2697.  Deviation  exonerates  the  insurer 

§  2692.  When  the  voyage  contemplated  by  a  policy  is  do 
scribed  by  the  places  of  beginning  and  ending,  the  voyage  in 
sured  is  one  which  conforms  to  the  course  of  sailing  fixed  by 
mercantile  usage  between  those  places. 

§  2693.  If  the  course  of  sailing  is  not  fixed  by  mercantile 
usage,  the  voyage  insured  bv  a  policy  is  the  way  between  the 
places  specified  which,  to  a  master  of  ordinary  skill  and  dis* 
cretion,  would  seem  ike  most  natural,  direct,  and  advanta- 
geous. 

§  2694.  Deviation  is  a  departure  from  the  course  of  the 
voyage  insured,  mentioned  in  the  1-ist  two 'sections,  or  an  un- 
reasonable delay  in  pursuing  the  voyage,  or  the  commence- 
ment of  an  entirely  different  voyage. 

§  2695.  A  deviation  is  proper: 

1.  When  caused  by  circumstances  over  which  neither  the 
master  nor  the  owner  of  the  ship  has  any  control ; 

2.  When  necessary  to  comply  with  a  warranty,  or  to  avoid 
a  peril,  whether  insured  a<rainst  or  not ; 

3.  When  made  in  good  faith,  and  upon  reasonable  grounds 
of  belief  in  its  necessity  to  avoid  a  peril ;  or, 

4.  When  made  in  good  faith,  for  the  purpose  o?  saving  hu- 
man life,  or  relieving  another  vessel  in  distress. 

§  2696.  Every  deviation  not  specified  in  the  last  section  is 
Improper. 

§  2697.  An  insurer  is  not  liable  for  any  loss  happening  to 
'  i  tiling  insured  subsequently  to  an  improper  deviation. 

24 
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ARTICLE  Vn. 

LOSS. 

BlonoH  2701.  Total  and  partilal  loss. 

2702.  Partial  loss. 

2703.  Actual  and  eonstruetire  total  lotf . 

2704.  Actual  total  loss,  what. 

2705.  Constructive  total  loss. 

2706.  Presumed  actual  loss. 

2707.  Insurance  oh  cargo,  &c.,  when  royage  Is  broken  w§k 

2708.  Cost  of  reshipment,  &o. 

2709.  When  insured  is  entitled  to  payment. 

2710.  Abandonment  of  goods  on  iosuxanoe  of  pioflts. 

2711.  Average  loss. 

2712.  Insurance  against  total  loss. 

§  2701.  A  loss  may  be  either  total  or  partial. 

§  2702.  Every  loss  which  is  not  total  is  partiaL 

§  2703.  A  total  loss  may  be  either  actual  or  constnictife  . 

§  2704.  An  actual  total  loss  is  caused  by : 

1.  A  total  destruction  of  the  thing  insured ; 

2.  The  loss  of  the  thing  by  sinking,  or  by  being  brokes 

op; 

3.  Any  damage  to  the  thing  which  renders  it  valueless  to 
the  owner  for  the  purposes  for  which  he  held  it ;  or, 

4.  Any  other  event  which  entirelv  deprives  the  owner  of 
the  possession,  at  the  port  of  destination,  of  the  thing  in- 
Borcd. 

§  2705*  A  constructive  total  loss  is  one  which  gives  to  a 
person  insured  a  right  to  abandon,  under  section  2717. 

§  2706.  Au  actual  loss  may  be  presumed  from  the  contin- 
\ied  absence  of  a  ship  without  being  heard  of;  and  the  length 
of  time  which  is  sufficient  to  rai^e  this  presumption  depends 
on  the  circumstances  of  the  case. 

§  2707.  When  a  ship  is  prevented,  at  an  intermediate  port, 
from  completing  the  voyage,  by  the  perils  insured  against,  the 
master  must  make  everv  exertion  to  procure,  in  the  same  of 
a  contiguous  port,  another  ship,  for  the  purpose  of  conveying 
Uie  cargo  to  its  destination ;  and  the  liability  of  a  marina  ia 
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surer  thereou  continues  after  they  are  thus  reshipped.    [In 
efifect  July  1,  1874.] 

§  2708.  In  addition  to  the  liability  meutioned  in  the  last 
section,  a  marine  insurer  is  bound  for  damages,  expenses  oi 
discharging,  storage,  reshipment,  extitl  freightage,  and  all 
other  expenses  incurred  in  saving  cargo  reshipped  pursuant  to 
the  last  section,  up  to  the  amount  insured. 

§  2709.  Upon  an  actual  total  loss,  a  person  insured  is  en- 
titled to  payment  without  notice  of  abandonment. 

§  2710  of  said  Code  is  repealed.   [In  effect  July  1,  1874.] 

§  2711.  Where  it  has  been  a^eed  that  an  insurance  upon 
a  particular  thing  or  class  of  things  shall  be  free  from  partic- 
ular average,  a  marine  insurer  is  not  liable  for  any  particular 
average  loss  not  depiiving  th*  insured  of  the  possession,  at  the 
port  of  destination,  of  the  whole  of  such  tning,  or  class  of 
things,  even  though  it  become  entirely  worthless,  but  he  is 
liable  for  his  proportion  of  all  general  average  loss  assessed 
upon  the  thing  insured.     [In  effect  July  1,  1874.] 

§  2712.  An  insurance  confined  in  terms  to  an  actual  total 
loss  does  not  cover  a  constructive  total  loss,  but  covers  any 
iosd  which  necessarily  results  in  depriving  the  insured  oi  the 
possession,  at  the  port  of  destination,  of  the  entire  thing  in- 
lured.     [In  effect  July  1,  1874.] 

I>uties  and  Authority  of  Fort  Wardens.    Pol.  Code,  §$  2501-2611. 


ARTICLE  Vni. 

ABANDONMENT. 

BiOiiOK  2716.  Abandonment,  what. 

2717.  When  insured  may  abandon. 

2718.  Must  be  unqualified. 

2719.  When  may  be  made. 

2720.  Abandonment  may  be  defeated. 

2721.  Ilowmade. 

2722.  Requisites  of  notice. 

2728   No  other  cause  can  be  relied  on. 

2724.  Effect. 

2725.  Waiver  of  formal  abandonment. 

2726.  Agents  of  the  insured  become  agents  of  ftbe 
1717.  Acceptance  not  nacesiaiy. 
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SlOTioir  2728.  Acceptanc«  conclusive. 

2729.  Accepted  abandonment,  irrcTOcable. 

2780.  Freightage,  how  affected  by  abandonment  of  ahip. 

2781.  Refusal  to  accept. 

2782.  Omission  to  abandon. 

§  2716.  Abandonment  is  the  act  by  wliich,  after  a  con- 
Btructive  total  loss,  a  person  insured  by  contract  of  marine 
insurance  declares  to  the  insurer  that  he  relinquishes  to  hino 
his  interest  in  the  thing  insured. 

§  2717*  A  person  insured  by  a  contract  of  marine  insur- 
ance may  abandon  the  thing  insured,  or  any  particular  portion 
thereof  separately  valued  by  the  policy,  or  otherwise  sepa- 
rately insured,  and  recover  for  a  total  loss  thereof,  when  the 
cause  of  the  loss  is  a  peril  insured  against : 

1.  If  more  than  half  thereof  in  value  is  actually  lost^  oz 
would  have  to  be  expended  to  recover  it  from  the  peril ; 

2.  If  it  is  injured  to  such  an  extent  as  to  reduce  its  value 
more  than  one  half; 

3.  If  the  thing  insured,  being  a  ship,  the  contemplated  voy- 
age cannot  be  lawfully  >performed  without  incurnng  an  ex- 
pense to  the  insured  of  more  than  half  the  value  of  the  thing 
abandoned,  or  without  incurring  a  risk  which  a  prudent  man 
would  not  take  under  the  circumstances ;  or, 

4.  If  the  thing  insured,  being  cargo  or  freightage,  the  voy- 
age cannot  be  performed  nor  an  othership  procured  by  the 
master,  within  a  reasonable  time  and  with  reasonable  diligence, 
to  forward  the  cargo,  without  incurring  the  like  expense  or 
risk.  But  freightage  cannot  in  any  case  be  abandoned,  un 
less  the  ship  is  also  abandoned. 

§  2718.  An  abandonment  must  be  neither  partial  nor  con 
ditional. 

§  2719.  An  abandonment  must  be  made  within  a  reason 
able  time  after  the  infoimation  of  the  loss,  and  after  the  com* 
mencement  of  the  voyage,  and  before  the  party  abandoning 
has  information  of  its  completion. 

§  2720.  Where  the  information  upon  which  an  abandon* 
vent  has  been  made  proves  incorrect,  or  the  thing  insured  wai 
10  far  restored  when  the  abandonment  was  made  that  then 
was  then  in  fact  no  total  loss,  the  abandonment  becomes  In 
iffectnal. 
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§  2721.  Abandonment  is  mado  hj  giving  notice  thereof  ta 
tlie  insujrer,  which  miij  be  done  orally^  or  in  writing. 

§  2722.  A  notice  of  abandonment  must  be  explicit,  and 
must  specify  the  particular  cause  of  the  abandonment,  but 
need  state  only  enough  to  show  that  there  is  probable  cause 
therefor,  and  need  not  be  accompanied  with  proof  of  interest 
or  of  loss. 

§  2723.  An  abandonment  can  be  sustained  only  upon  the 
cause  specified  in  the  notice  thereof. 

§  2724.  An  abandonment  is  equivalent  to  a  transfer,  by 
the  insured,  of  his  interest,  to  the  insurer,  with  all  the  chancel 
of  recovery  and  indemnity. 

§  2725.  If  a  marine  insurer  pays  for  a  loss  as  if  it  were  an 
actual  total  loss,  he  is  entitled  to  whatever  may  remain  of  the 
thing  insured,  or  its  proceeds  or  salvage,  as  if  there  had  been 
a  formal  abandonment. 

§  2726.  Upon  an  abandonment,  acts  done  in  good  faith 
by  those  who  were  agents  of  the  insured  in  respect  to  the  thing 
insured,  subsequent  to  the  loss,  arc  at  the  risk  of  the  insurer, 
and  for  his  benefit. 

§  2727.  An  acceptance  of  an  abandonment  is  not  necessary 
to  the  rights  of  the  insured,  and  is  not  to  be  presumed  from 
the  mere  silence  of  the  insurer,  upon  his  receiving  notice  ^«f 
abandonment. 

§  2728.  The  acceptance  of  an  abandonment,  whether  ex* 
press  or  implied,  is  conclusive  upon  the  parties,  and  admits  the 
loss  and  the  sufficiency  of  tae  abandonment. 

§  2729.  An  abandonment  once  made  and  accepted  ia 
irrevocable,  unless  the  ground  upon  which  it  was  made  proves 
\o  be  unfounded. 

§2730.  On  an  accepted  abandonment  of  a  ship,  freight- 
age earned  previous  to  tne  xoss  belongs  to  the  insurer  thereof ; 
but  freightage  subsequently  earned  l^longs  to  the  insurer  o| 
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§  2731.  If  an  insurer  refuses  to  accept  a  valid  abandon- 
ment, he  is  liable  as  upon  an  actual  total  loss,  dedndang  from 
the  amount  any  proceeds  of  the  thing  insured  which  maj  have 
come  to  the  hands  of  the  insured. 

§  2732.  If  a  person  insured  omits  to  abandon,  he  may 
nevertheless  recover  his  actual  loss. 
Duties  and  Authority  of  Port  Wardens.    Folit.  Code,  $$  25(0-3111 


ARTICLE  IX. 

MEASURE   OF   INDEMNITT. 

8XCTI0N  2736.  Valuation,  when  conclusive 

2737.  Partial  loss. 

2738.  Profits. 

2739.  Valuation  apportioned. 

2740.  Valuation  applied  to  profits. 

2741.  Estimating  loss  under  an  open  poliej. 

2742.  Arrival  of  thing  damaged. 

2743.  Labor  and  expenses. 

2744.  General  aTerage. 

2745.  Contribution. 

2746.  One  third  new  for  old. 

§  2736.  A  valuation  in  a  policy  of  marine  insuranoe  !■ 

conclusive  between  the  pnrties  thereto  in  the  adjustment  d 
either  a  partial  or  total  Iosh,  if  the  insured  has  some  interest 
Rt  risk,  and  there  is  no  fraud  on  his  part ;  except  that  when  a 
thing  has  been  hypothecated  by  bottomry  or  respondentia, 
before  its  insurance,  and  without  the  knowledge  of  the  person 
actually  procuring  the  insurance,  he  may  show  the  real  value. 
But  a  valuation  fraudulent  in  fact  entitles  the  insurer  to  re- 
scind the  contract. 

§  2737.  A  marine  insurer  is  liable  upon  a  partial  loss, 
only  for  such  proportion  of  the  amount  insured  by  him  as  the 
loss  bears  to  the  value  of  the  whole  interest  of  the  insured  in 
the  property  insured. 

§  2738.  Where  profits  are  sepamtely  insured  in  a  con- 
tiact  of  marine  insurance,  the  insured  is  entitled  to  recover, 
\n  case  of  los.o,  a  proportion  of  such  profits  equivalent  to  the 
proportion  whicli  the  value  of  the  property  lost  bean  to  tbt 
value  of  Ihe  whole. 


• 
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§  2739*  In  case  of  a  valaed  policj  of  marine  insurance  on 
freightage' or  cargo,  if  a  part  only  of  the  subject  is  exposed  to 
risk,  the  valuation  applies  only  in  proportion  to  such  part 

§  2740.  When  profits  are  valued  and  insured  by  a  con- 
tract  of  marine  insurance,  a  loss  of  them  is  conclusively  pre- 
sumed from  a  loss  of  the  property  out  of  which  they  were  ex« 
pected  to  aiise,  and  the  valuation  fixes  their  amount. 

§  2741.  In  estimating  a  loss  under  an  open  policy  of 
marine  insurance,  the  following  rules  are  to  be  obsei*ved : 

1.  The  value  of  a  ship  is  its  value  at  the  beginning  of  the 
risk,  including  all  articles  or  charges  which  add  to  its  perma- 
nent value,  or  which  are  necessary  to  prepare  it  for  the  voyag'i 
insured ; 

2.  The  value  of  cargo  is  its  actual  cost  to  the  insured, 
when  laden  on  board,  or  where  that  cost  cannot  be  ascer- 
tained, its  market  value  at  the  time  and  place  of  lading,  add- 
ing the  charges  incurred  in  purchasing  and  placing  it  on 
board,  but  without  reference  to  any  losses  incurred  in  raisinflc 
money  for  its  purchase,  or  to  any  drawback  on  its  exportation, 
or  to  the  fluctuations  of  the  market  at  the  port  of  destination, 
or  to  expenses  incurred  on  the  way  or  on  arrival ; 

3.  The  value  of  freightage  is  the  gross  freightage,  exclu- 
sive of  primage,  without  reference  to  the  cost  of  earning  it ; 
and, 

4.  The  cost  of  insurance  is  in  each  case  to  be  added  to  the 
value  thus  estimated. 

§  2742.  If  cargo  insured  against  partial  loss  arrives  at  the 
port  of  destination  in  a  damaged  condition,  the  loss  of  the  in- 
sured is  deemed  to  be  the  same  proportion  of  the  value  which 
the  market  price  at  that  port,  of  the  thing  so  damaged,  bears 
to  the  market  price  it  would  have  brought  if  sound. 

§  2743.  A  marine  insurer  is  liable  for  all  the  expense  at- 
tendant upon  a  loss  which  forces  the  ship  into  port  to  be  re- 
paired ;  and  where  it  is  a<;reed  that  the  insured  may  labor  for 
the  recovery  of  the  property,  the  insurer  is  liable  for  the  ex- 
pense incurred  thereby,  such  expense,  iu  either  case,  being  in 
addition  to  a  total  loss,  if  that  afterwards  occurs. 

§  2744.  A  marine  insurer  i&  liable  for  a  loss  falling  upon 
•he  insured,  through  a  contribution  in  respect  to  the  thing  in* 
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Bared,  required  to  be  made  by  him  towards  a  geneial  average 
loss  called  for  by  a  peril  insured  agaiust. 

§  2745.  Where  a  person  insured  by  a  contract  of  marine 
insurance  has  a  demand  against  others  for  contribution,  he 
may  claim  the  whole  loss  from  the  insurer,  subrogating  him 
to  his  own  rio^ht  to  contribution.  Bat  no  such  claim  can  be 
made  upon  the  insurer  after  the  separation  of  the  interests 
liable  to  contribution,  nor  when  the  insured,  having  the  right 
and  opportunity  to  enforce  contribution -from  others,  has 
nei^lected  or  waived  the  exercise  of  that  right.  [In  eifoct  July 
1,  YS74.] 

§  2746.  In  the  case  of  a  partial  loss  of  a  ship  or  its  equip- 
ments, the  old  materials  are  to  be  applied  towards  payment 
for  the  neWj  and  whether  the  ship  is  new  or  old,  a  marine  in- 
surer is  liable  for  only  two  thirds  of  the  remaining  cost  of 
the  repairs,  except  that  he  ^lust  pay  for  anchors  and  cannon 
in  full,  and  for  sheathing  metal  at  a  depreciation  of  only  two 
and  one  half  per  cent,  for  each  month  that  it  has  been  fastened 
to  the  ship. 

Pol  Code,  §2507 


CHAPTER  III. 

FIRE  INSURANCE. 

Smxioit  2762.  False  repre»entation.    (Repealed.) 
2758.  Alteration  increasing  risk. 
2751.   Alteration  not  increasing  risk. 
2756.  Acti  of  the  insuied. 
2756.  MeaBure  of  indenmity. 

§  2752  of  said  Code  is  repealed.     [In  effect  July  1, 1874.] 

I  2753.  An  alteration  in  the  use  or  condition  of  a  thing 
insured  from  that  to  which  it  is  limited  by  the  policy,  made 
without  the  consent  of  the  insurer,  by  means  within  the  con- 
trol  of  the  insured,  and  increasing  the  risk,  entitles  an  insurer 
to  rescind  a  contract  of  fire  insurance. 

§  2764*  An  alteration  in  the  use  or  condition  of  a  tbinij 
(Dflorcd  from  that  to  which  it  is  limited  by  the  prilicy,  whicf 


\ 
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does  not  increase  the  risk,  does  not  affect  a  contract  of  fira 
insurance. 

§  2756.  A  contract  of  fire  insurance  is  not  affected  by 
any  ace  of  the  insured  subsequent  to  the  execution  of  the 
policy,  which  does  not  violate  its  provisions,  even  though  *t 
increases  the  risk  and  is  the  cause  of  a  loss. 

§  2766.  If  there  is  no  valuation  in  the  policy,  the  meas 
nre  of  indemnity  in  an  insurance  against  fire  is  the  expense, 
at  the  time  that  the  loss  is  payable,  of  replacing  the  thing 
lost  or  injured  in  the  condition  in  which  it  was  at  the  time  of 
the  injury  ;  but  the  effect  of  a  valuation  in  a  policy  of  fire  in- 
surance is  the  same  as  in  a  policy  of  marine  insurance. 


CHAPTER  IV. 

Life  and  health  insurance. 

Bionox  2762.  Insurance  npon  life,  when  payable. 

2763.  Insurable  interest. 

2764.  Assignee,  &c.,  of  life  policy  need  have  no  interest. 

2765.  Notice  of  transfer. 

2766.  Measure  of  indemnity. 

§  2762.  An  insurance  upon  life  may  be  made  payable  on 
the  death  of  the  person,  or  on  his  sui-viving  a  specified  period, 
or  periodically  so  long  as  he  shall  live,  or  otherwise  contin- 
gently on  the  continuance  or  determination  of  life. 

§  2763.  Every  person  has  an  insurable  interest  in  the  life 
and  health : 

1.  Of  himself ; 

2.  Of  any  person  on  whom  he  depends  wholly  or  in  part  for 
education  or  support; 

3.  Of  any  person  under  a  legal  obligation  to  him  for  the 
payment  of  money,  or  respecting  property  or  services,  of 
wKich  deatJi  or  illness  might  delay  or  prevent  the  perform- 
%nce;  and, 

4.  Of  any  person  upon  whose  life  any  estate  or  interest 
"ested  in  him  depends. 

I  2764.  A  policy  of  insurance  upon  life  or  health  may 
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pass  by  transfer,  will,  or  succession  to  anj  person,  whether  hh 
nas  an  insurable  interest  or  not,  and  such  person  may  recovef 
upon  it  whatever  the  insured  might  have  recovered. 

§  2765.  Notice  to  an  insurer  of  a  transfer  or  bequest 
thereof  is  not  necessary  to  preserve  the  validity  of  a  policy  of 
insurance  upon  life  or  health,  unless  thereby  expressly  re- 
quired. 

§  2766.  Unless  the  interest  of  a  person  insored  is  suscep- 
tible of  exact  pecuniary  measurement,  the  measure  of  indem- 
nity under  a  policy  of  insurance  upon  life  or  health  is  the 
sum  fixed  in  the  policy. 


TITLE  XIL 

INDEMNITY. 

BionoN  2772.  Indemnity,  what. 

2773.  Indemnity  for  a  future  wrongful  act  void. 

2774.  Indemnity  for  a  past  wrongful  act  valid. 

2775.  Indemnity  extends  to  acts  of  agents. 

2776.  Indemnity  to  several. 

2777.  Person  indemnifying  liable  jointly  or  severally  with  penoe 

indemnified. 

2778.  Rules  for  interpreting  agreement  of  indemnity. 

2779.  When  person  indemnifying  is  a  surety. 

2780.  Bail,  what. 

2781.  How  regulated. 

§  2772.  Indemnity  is  a  contract  by  which  one  engages  to 
(save  another  from  a  legal  consequence  of  the  conduct  of  one 
of  the  parties,  or  of  some  other  person. 

§  2773.  An  agreement  to  indemnify  a  person  against  an 
act  thereafter  to  be  done  is  void,  if  the  act  be  known  by 
such  person,  at  the  time  of  doing  it,  to  be  unlawful.  [Is 
^ffect  July  1,  1874.] 

§  2774.  An  agreement  to  indemnify  a  person  against  fta 
%ct  already  done  is  valid,  even  though  the  act  was  known  W 
^  wrongful,  unless  it  was  a  felony. 
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§  2776.  An  agreement  to  indemnify  against  the  acts  of  a 
certain  person  applies  not  only  to  his  acts  and  their  conse- 
quences, but  also  to  those  of  his  agents. 

§  2776.  An  agreement  to  indemnify  several  persons  ap- 
plies to  each,  unless  a  contrary  intention  appears. 

§  2777.  One  who  indemnifies  another  against  an  act  to 
be  done  by  the  latter,  is  liable  jointly  with  the  person  indem- 
nified, and  separately  to  every  person  injured  by  such  act. 

§  2778.  In  the  interpretation  of  a  contract  of  indemnity, 
the  following  rules  are  to  be  applied,  unless  a  contraiy  inten- 
tion appears  * 

1.  Upon  an  indemnity  against  liability,  expressly,  or  in 
other  equivalent  terms,  the  person  indemnified  is  entitled  to 
recover  upon  becoming  liable ; 

2.  Upon  an  indemnity  against  claims,  or  demands,  or  dam- 
ages, or  costs,  expressly,  or  in  other  equivalent  terms,  the 
person  indemnified  is  not  entitled  to  recover  without  payment 
thereof; 

3.  An  indemnity  against  claims,  or  demands,  or  liability, 
expressly,  or  in  other  equivalent  terms,  embraces  the  costs  of 
defence  against  such  claims,  demands,  or  liability  incurred  in 
good  faith,  and  in  the  exercise  of  a  reasonable  discretion ; 

4.  The  person  indemnifying  is  bound,  on  request  of  the  per- 
son indemnified,  to  defend  actions  or  proceedings  brought 
against  the  latter  in  respect  to  the  matters  embraced  by  the 
indemnity,  but  the  person  indemnified  has  the  right  to  conduct 
such  defences,  if  he  chooses  to  do  so ; 

5.  If,  after  request,  the   person  indemnifying  neglects  to 
defend  the  person  indemnified,  a  recovery  against  the  latter 
suffered  by  him  in  good  faith,  is  conclusive  in  his  favor  against 
the  former ; 

6.  If  the  person  indemnifying,  whether  he  is  a  principal  or 
A  surety  in  the  agreement,  has  not  reasonable  notice  of  the 
action  or  proceeding  against  the  person  indemnified,  or  is  not 
allowed  to  control  its  defence,  judgment  against  the  latter  is 
only  presumptive  evidence  against  the  former ; 

7.  A  stipulation  that  a  judgment  against  the  person  indem 
nified  shall  be  conclusive  upon  the  person  indemnifying,  is  in* 
applicable  if  he  had  a  good  defence  upon  the  merits,  which  by 
vant  of  ordinary  care  he  failed  to  establish  in  the  action. 

67  Cal.  60. 
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§  2779.  Where  one,  at  the  reqaest  of  another,  engages  to 
Ansnrer  in  damages,  Whether  liquidated  or  unliquidated,  for 
nny  violation  of  duty  on  the  part  of  the  latter,  he  is  entitled 
to  be  reimbursed  in  the  same  manner  as  a  surety,  for  whatever 
he  may  pay. 

§  2780.  Upon  those  contracts  of  indemnity  which  are 
taken  in  legal  proceedmgs  as  secnrity  for  the  performance  oi 
an  obligation  imposed  or  declared  by  the  tribunals,  and  known 
as  undertakings  or  recognizances,  the  sureties  are  called  baiL 

§  2781.  The  obligations  of  bail  are  governed  by  the  stat 
ntes  specially  applicable  thereto. 


TITLE  XIII. 
GUARANTY. 


Chapter  I.  GuARAirrT  in  General,  §§  2787-282ft. 
II.  Suretyship,  §§2831-2866. 


CHAPTER  I. 

GUARANTY  IN  OBNERAL. 

AancLE  I.  Definition  of  Guarantt,  §§  2787-2788. 
II.  Crkatiox  of  Guaranty,  §'§  2792-2796. 
m.  Interpretation  of  Guaranty,  §§  2799-2802. 

IV.  T4ABILITT  OF  GUARANTORS,  |§  S»06-2810. 

y.  Continuing  Guaranty,  §§  2814-2816. 
VI.  Exoneration  of  Guarantors,  §§  2819-2826 

ARTICLE  I. 
definition  op  guabantt. 

BtonoN  2787.  Guaranty,  what. 

2788.  Knowledge  of  principal  not  neecssaTj  to  ereation  of 
anty. 

§  2787.  A  ^aranty  is  a  promise  to  answer  for  the  debt 
lefault,  or  miscarriage  -of  another  person. 
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f  2788.  A  person  may  become  ^arantor  even  withoiit 
the  knowledge  or  consent  of  the  principal. 


ARTICLE  II. 

CBEATIOK  OF  OUARANTT. 

BaonoH  2792.  Kecesrity  of  a  consideration. 
2793.  Guaranty  to  be  in  writing,  &e. 
27d4.  Engagement  to  answer  for  obligation  of  anotber,  wImd 

deemed  original. 
2796.  Acceptance  of  guaranty 

§  2792.  Where  a  gnarantj  is  entered  into  at  the  same 
time  with  the  original  obligation,  or  with  the  acceptance  of 
the  latter  by  the  guarantee,  and  forms  with  that  obligation  a 
part  of  the  consideration  to  him,  no  other  consideration  need 
exist.  In  all  other  cases  there  must  he  a  consideration  dis- 
tinct from  that  of  the  oiiginal  obligation. 

§  2793.  Except  as  prescribed  by  the  next  section,  a  guar- 
anty must  be  in  writing,  and  signed  by  the  g^rantor ;  but 
the  writing  need  not  express  a  consideration. 

§  2794.  A  promise  to  answer  for  the  obligation  of  an- 
other, in  any  of  the  following  cases,  is  deemed  an  original 
obligation  of  the  promisor,  and  need  not  be  in  writing : 

1.  Where  the  promise  is  made  by  one  who  has  received 
property  of  another  upon  an  undertaking  to  apply  it  pursuant 
to  such  promise ;  or  by  one  who  has  received  a  discharge  from 
an  obligation  in  whole  or  in  part,  in  consideration  of  such 
promise ; 

2.  Where  the  creditor  parts  with  valae,  or  enters  into  an 
obligation,  in  consideration  of  the  obligation  in  respect  to 
which  the  promise  is  made,  in  terms  or  under  circumstances 
such  as  to  render  the  party  making  the  promise  the  principal 
iebtor,  and  the  person  in  whose  behalf  it  is  made,  his  surety ; 

3.  Where  the  promise,  being  for  an  antecedent  obligation  of 
another,  is  made  upon  the  consideration  that  the  party  re- 
leiving  it  cancels  the  antecedent  obligation,  accepting  the  new 
promise  as  a  substitute  therefor;  or  upon  the  consideration 
tSiat  the  party  receiving  it  releases  the  property  of  another 
rom  a  lerv,  or  his  person  from  imprisonment  under  an  execu- 
tion on  a  judgment  obtained  upon  the  antecedent  obli^tion ; 
IT  upon  ft  ooneideration  beneficial  ro  the  promisor,  whether 
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moTiiig  from  either  partj  to  the  antecedent  obUgatum,  oi 
(rom  another  person ; 

4.  Where  a  factor  undertakes,  for  a  commifBion,  to  sell  mer 
chandise  and  guaranty  the  sale ; 

5.  Where  the  holder  of  an  instrnment  for  the  payment  of 
money,  npon  which  a  third  person  is  or  may  become  liable  to 
him,  transfers  it  in  payment  of  a  precedent  debt  of  his  own, 
or  for  a  new  consideration,  and  in  conneclSon  with  such  trand> 
fer  enters  into  a  promise  respecting  such  instrument. 

Cole  Cir.  Proc.  §  1473. 

§  2796.  A  mere  offer  to  guaranty  is  not  binding,  nntQ 
notice  of  its  acceptance  is  communicated  by  the  guarantee  to 
the  guarantor;  but  an  absolute  guaranty  is  binding  npon  the 
guarantor  without  notice  of  acceptance. 


ARTICLE  HI. 

INTESPRBTATION    OF    OUARAKTT. 

fljonoir  2799.  Gnaranty  of  incomplete  contract. 

2800.  Guaranty  that  an  obligation  is  good  or  collectible 

2801.  Recovery  upon  such  guaranty. 

2802.  Guarantor's  liability  npon  such  guaranty. 

§  2799.  In  a  guaranty  of  a  contract,  the  terms  of  which 
are  not  then  settled,  it  is  implied  that  its  terms  shall  be  such 
as  will  not  expose  the  guarantor  to  greater  risks  than  he 
would  incar  under  those  terms  which  are  most  common  in 
similar  contracts  at  the  place  where  the  principal  contract  is 
to  be  performed. 

§  2800.  A  guaranty  to  the  effect  that  an  obligation  is 
good,  or  is  collectible,  imports  that  the  debtor  is  solvent,  and 
that  the  demand  is  collectible  by  the  usual  legal  proceedings, 
if  taken  with  reasonable  diligence. 

§  2801*  A  gnaranty,  such  as  is  mentioned  in  the  last  sec* 
fcion,  is  not  discharged  by  an  omission  to  take  proceeding! 
upon  the  principal  debt,  or  upon  any  collateral  security  for  its 
payment,  if  no  part  of  the  debt  could  have  been  collected 
thereby. 

§  2802.  In  the  cases  mentioned  in  section  2800,  the  !• 
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noYal  of  the  principal  from  the  State,  leaving  no  property 
therein  from  which  the  obligation  might  be  satisfied,  is  eqniv- 
alent  to  the  insolvency  of  the  principal  in  its  effect  upon  the 
rights  and  obligations  of  the  guarantor. 


ARTICLE  IV. 

LIABILITT  OF  GUARANTORS. 

Bicnov  2806.  Guaranty,  how  construed. 

2807.  Liability  upon  guaranty  of  payment  or  performanoe. 

2808.  Liability  upon  guaranty  of  a  conditional  obligation. 

2809.  Obligation  of  guarantor  cannot  exceed  that  of  th«  prin- 

cipal. 

2810.  Guarantor  not  liable  on  an  illegal  contract. 

§  2806.  A  guaranty  is  to  be  deemed  unconditional  unless 
Its  terms  import  some  condition  precedent  to  the  liability  of 
the  guarantor. 

§  2807.  A  gnarantor  of  payment  or  performance  is  liable 
to  the  guarantee  immediately  upon  the  default  of  the  princi- 
pal, and  withont  demand  or  notice. 

§  2808.  Where  one  guaranties  a  conditional  obligation, 
his  liability  is  commensurate  with  that  of  the  principal,  and 
he  is  not  entitled  to  notice  of  the  default  of  the  principal,  un- 
less he  is  unable,  by  the  exercise  of  reasonable  diligence,  to 
acquire  information  of  such  default,  and  the  crecutor  has 
actual  notice  thereof. 

§  2809.  The  oblij^ation  of  a  guarantor  must  be  neither 
larger  in  amount  nor  in  other  respects  more  burdensome  than 
that  of  the  principal ;  and  if  in  its  terms  it  exceeds  it,  it  is  ro 
ducible  in  proportion  to  the  prmcipal  obligation. 

§  2810.  A  guarantor  is  not  liable  if  the  contract  of  thf 
principal  is  unlawful ;  but  he  is  liable  notwithstanding  any 
mere  personal  disability  of  the  principal,  though  the  disabilltj 
be  Bucn  as  to  make  the  contract  void  against  the  principal. 


U  2814-2821  GUARANTY. 

ARTICLE  V. 

CONTINUING  GUARANTY. 

SEOnON  2814.  Continuing  gnaranty,  what. 
2815.  ReTOcation. 

§  2814.  A  guaranty  relating  to  a  future  liability  of  the 
principal,  under  successive  transactions,  which  either  continue 
Lis  liability  or  from  time  to  time  renew  it  after  it  has  been 
Batisfied,  is  called  a  continuing  guaranty. 

§  2816.  A  continuing  guaranty  may  be  revoked  at  any 
time  by  the  guarantor,  in  respect  to  future  transactions,  un- 
less there  is  a  continuing  consideration  as  to  such  trausactiona 
which  he  does  not  renounce. 


ARTICLE  VI. 

EXONERATION  OP  GUARANTORS. 

BlonON  2819.  What  dealings  with  debtor  exonerate  guarantor. 

2820.  Void  promises. 

2821.  BeocisRiou  of  alteration. 

2822.  Part  performance. 

2823.  Delay  of  creditor  does  not  discharge  guarantor 

2824.  Guarantor  indemnified  by  the  debtor,  not  exonerated. 
2826.  Discharge  of  prinoipal  by  act  of  law  does  not  diseliatft 

guarantor. 

§  2819.  A  guarantor  is  exonerated,  except  so  far  as  he 
may  be  indemnified  by  the  principal,  if  by  any  act  of  the 
creditor,  without  the  consent  of  the  guarantor,  the  original 
obligacion  of  the  principal  is  altered  in  any  respect,  or  th€ 
remedies  or  rights  of  the  creditor  against  the  principal,  in 
respect  thereto,  in  any  way  impaired  or  suspended. 

§  2820.  A  promise  by  a  creditor,  which  for  any  cause  if 
void,  or  voidable  by  him  at  his  option,  does  not  alter  the  obli 
gation  or  suspend  or  impair  the  remedy,  within  the  meaning 
of  the  last  section. 

J  2821.  The  rescission  of  an  a^^reement  altering  the  origi 
obligation  of  a  debtor,  or  impairing  the  remedy  of  a  ciM 
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ftor,  does  not  restore  the  liabilitj  of  a  guaraDtor  who  has  been 
exonerated  bj  such  agreement. 

§  2822.  The  acceptance,  b^  a  creditor,  of  an^hing  in 
partial  satisfaction  of  an  obligation,  reduces  the  obligation  of 
a  guarantor  thereof,  in  the  same  measure  as  that  of  the  prin- 
cipal, but  does  not  otherwise  affect  it. 

§  2828.  Mere  delaj  on  the  part  of  a  creditor  to  proceed 
against  the  principal,  or  to  enforce  anj  other  remedy,  does 
not  exonerate  a  guarantor. 

§  2824.  A  guarantor,  who  has  been  indemnified  by  the 
principal,  is  liable  to  the  creditor  to  the  extent  of  the  indem- 
nity, notwithstanding  that  the  creditor,  without  the  assent  of 
the  guarantor,  may  have  modified  the  contract  or  released  the 
principal. 

§  2826.  A  guarantor  is  not  exonerated  by  the  discharge 
of  his  principal  by  operation  of  law,  without  the  intenrention 
or  omission  of  the  creditor. 


CHAPTER  II. 
SURETYSHIP. 

AincLi  I.  Who  ark  Sureties,  §§  2831-2832. 

II.  liiABiUTT  OF  Sureties,  §§  2886-2840. 

m.   RlOHTS  OF  SURBTIBS,  §§  2844-2860. 

lY.  Rights  of  Creditors.  %  2854. 
y.  LmRa  OF  Credit,  §§  2869-2866. 

ARTICLE  L 

WHO  ABB  BUBBTIBS. 

BsonoN  2881.  Stmty,  what. 

2832.  Apparent  principal  may  show  that  he  is  surety. 

§  2881.  A  surety  is  one  who  at  the  request  of  another 
and  for  the  purpose  of  securing  to  him  a  benefit,  becomes  rt' 
iponsibie  for  the  performance  by  the  latter  of  some  act  in 
favor  of  a  third  person,  or  hypothecates  property  as  security 
therefor. 

25 
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§  2882.  One  who  appears  to  be  a  principal,  whether  bjr 
the  terms  of  a  written  instrament  or  otherwise,  maj  show 
that  he  is  in  fact  a  surety,  except  as  against  persons  who  have 
acted  on  the  faith  of  his  apparent  chai-acter  of  principal. 
65Cal.842. 

ARTICLE  n. 

LIABILITY    OF  8URBTISS. 

0iono5  2836.  Limit  of  surety's  obligation. 

2837.  Rules  of  interpretation. 

2838.  Judgment  against  surety  does  not  alter  the  relatioD. 

2839.  Surety  exonerated  by  performance  or  offer  of  performanoft 
28^.  Surety  discharged  by  certain  acts  of  the  creditor. 

§  2836.  A  surety  cannot  be  held  beyond  the  express  terms 
of  his  contract,  and  if  such  contract  prescribes  a  penalty  foi 
its  breach,  he  cannot  in  any  case  be  liable  for  more  than  the 
penalty. 

§  2837.  In  interpreting  the  terms  of  a  contract  of  surety- 
ship, the  same  rules  are  to  be  observed  as  in  the  case  of  other 
contracts. 

§  2838.  Notwithstanding  the  recovery  of  judgment  bv  a 
creditor  against  a  surety,  the  latter  still  occupies  the  relation 
of  surety. 

§  2839.  Performance  of  the  principal  obligation,  or  an 
offer  of  such  performance,  duly  made  as  provided  in  this 
Code,  exonerates  a  surety.     [In  effect  July  1,  1874.] 

§  2840.  A  surety  is  exonerated : 

1.  In  like  manner  with  a  guarantor ; 

2.  To  the  extent  to  which  he  is  prejudiced  by  any  act  of  the 
creditor  which  would  naturally  prove  injurious  to  the  remedies 
of  the  surety  or  inconsistent  with  his  rights,  or  which  lessens 
his  security ;  or, 

3.  To  the  extent  to  which  he  is  prejudiced  by  an  omissioi 
»f  the  creditor  to  do  anything,  when  required  by  the  surety 
Irhich  it  is  his  duty  to  do. 
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AKTICLE  III. 

EIGHTS  OF   8UBBTIES. 

lionON  2844.  Surety  has  rights  of  guarantor. 

2846.  Surety  may  require  the  creditor  to  proceed  against  the 
principal. 

2846.  Surety  may  compel  principal  to  perform  obligations,  when 

due. 

2847.  A  principal  bound  to  reimburse  his  surety. 

2848.  The  surety  acquires  the  right  of  the  creditor. 

2849.  Surety  entitled  to  benefit  of  securities  held  by  creditor. 
2860  The  property  of  principal  to  be  taken  first. 

§  2844.  A  sarety  has  all  the  rights  of  a  guarantor, 
whether  he  become  personally  responsible  or  not. 

§  2846.  A  surety  may  require  his  creditor  to  proceed 
against  the  principal,  or  to  pursue  any  other  remedy  in  his 
power  which  the  surety  cannot  himself  pursue,  and  which 
would  lighten  his  burden ;  and  if  in  such  case  the  creditor 
neglects  to  do  so,  the  surety  is  exonerated  to  the  extent  to 
which  be  is  thereby  prejudiced. 

68  Cal.  689. 

§  2846.  A  surety  may  compel  his  principal  to  perform  the 
obligation  when  due. 

§  2847.  If  a  surety  satisfies  the  principal  obligation,  oi 
any  part  thereof,  whether  with  or  without  legal  proceedings, 
the  principal  is  bound  to  reimburse  what  he  has  disbursed,  in< 
dudin^  necessary  costs  and  expenses ;  but  the  surety  has  no 
claim  for  reimbursement  against  other  persons,  though  they 
may  have  been  benefited  by  his  act,  except  as  prescribed  by 
the  next  section. 

§  2848.  A  surety,  npon  satisfying  the  oblis^ation  of  the 
principal,  is  entitled  to  enforce  every  remedy  which  the  cred- 
itor then  has  against  the  principal  to  the  extent  of  reimburs- 
ing what  he  has  expended,  and  also  to  require  all  his  co-sure- 
ties to  contribute  thereto,  without  regard  to  the  order  of  time 
in  which  they  became  such. 

§  2849.  A  surety  is  entitled  to  the  benefit  of  every  secur< 
ity  for  the  performance  of  the  principal  obligation  held  by  the 
creditor,  or  by  a  co-surety  at  the  time  of  entering  into  the 
'*ODtract  of  suretyship,  or  acquired  by  him  afterwards,  whcthez 
the  surety  was  aware  of  the  security  or  not. 
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§  2860.  Whenever  jprop^rty  of  a  srietj  is  hypothecated 
with  property  of  the  principal,  the  surety  is  entitled  to  haT^ 
the  property  of  the  principal  first  applied  to  the  discharge  of 
the  obligation. 

AKTICLE  IV. 

BIOHTS  OF  CSEDITOBS. 

Sicnoir  2864.  Oieditor  entitled  to  benefit  of  seciuitiefl  held  by  nantj 

§  2864.  A  creditor  is  entitled  to  the  benefit  of  everything 
vhich  a  surety  has  received  from  the  debtor  by  way  of  secor- 
iiv  for  the  performance  of  the  obligation,  and  may,  upon  th« 
maturity  of  the  obligation,  compel  the  application  ol  such 
t'urity  to  its  satisfaction. 


ARTICLE  V. 

LETTER   OF  CSBDIT. 

8iCTioif  2868.  Letter  of  credit,  what. 
2869.  How  addressed. 

2860.  LiabiUtj  of  the  writer. 

2861.  Letters  of  credit,  either  general  or  special. 

2862.  Nature  of  general  letter  of  credit. 
2S63.  Extent  of  general  letter  of  credit. 

2864.  A  letter  of  credit  may  be  a  continuing  guaranty. 

2866.  When  notice  to  the  writer  necessary. 

2866.  The  credit  given  mu&t  agree  with  the  terms  of  the  letter. 

§  2868.  A  letter  of  credit  is  a  written  instrnment,  ad< 
dressed  by  one  person  to  another,  reqaesting  the  latter  to  giV« 
credit  to  the  person  in  whose  favor  it  is  drawn, 

§  2869.  A  letter  of  credit  may  be  addressed  to  several 
persons  in  succession. 

§  2860.  The  writer  of  a  letter  of  credit  is,  upon  the  dfr 
fault  of  the  debtor,  liable  to  those  who  gave  credit  in  compU* 
Ruce  with  its  terms. 

§  2861.  A  letter  of  credit  is  either  general  or  special 
When  the  request  for  credit  in  a  letter  is  addressed  to  sped 
&ed  persons  by  name  or  description,  the  letter  is  speciaL  At 
•ihez  letters  of  credit  are  general. 
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§  2862*  A  general  letter  of  credit  gives  any  person  to 
whom  it  may  be  shown  authority  to  comply  with  its  reqnest, 
and  by  his  so  doing  it  becomes,  as  to  him,  of  the  same  effect 
as  if  addressed  to  him  by  name. 

§  2863.  Several  persons  may  successively  give  credit  upon 
a  general  letter. 

§  2864.  If  the  parties  to  a  letter  of  credit  appear,  by  its 
terms,  to  contemplate  a  course  of  future  dealing  between  the 
parties,  it  is  not  exhausted  by  giving  a  credit,  even  to  the 
amount  limited  by  the  letter,  which  is  subsequently  reduced 
or  satisfied  by  payments  made  by  the  debtor,  but  is  to  be 
deemed  a  continuing  guaranty. 

§  2866.  The  writer  of  a  letter  of  credit  is  liable  for  credit 
given  upon  it  without  notice  to  him,  unless  its  terms  express 
or  imply  the  necessity  of  giving  notice. 

§  2866.  If  a  letter  of  credit  prescribes  the  persons  by 
whom,  or  the  mode  in  which,  the  credit  is  to  be  given,  or  tlie 
term  of  credit,  or  limits  the  amount  thereof,  the  writer  is  not 
bound  except  for  transactions  which,  in  these  respects,  con* 
form  strictly  to  the  terms  of  the  letter. 
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CHAPTER  I. 

LIENS  IN  GENERAL. 

Abticu  I.  Definition  of  Liens.  $§2872-2S77. 
II.  Creation  of  Liens,  §§2881-2884. 
III.  Effect  of  Liens,  §§  2888-2892. 
IV   Priobitt  of  Liens,  §§  2897-2899. 
y  Redemption  from  Liens,  §|  2908-S9QBb 
YL  ExTiNOiiON  OF  Liens,  §§  290»-2918 

ARTICLE  I. 

DEFINITION    OF  LIBNB. 

IMJTION  2872.  Lien,  what. 

2878.  Liens,  general  or  special 

2874.  Oenenu  lien,  what. 

2875.  Special  lien,  what. 

2876.  Prior  liens. 

2877.  Contracts  subject  to  prorisions  of  this  chapter 

§  2872.  A  lien  is  a  charge  imposed  in  some  mode  otlici 
khan  by  a  transfer  in  trust  upon  specific  property,  by  which  it 
is  made  security  for  the  performance  oi  an  act.  [In  effect 
April  16,  1878.] 

But  see    Code  Civ.  Proc.  §  1180. 

§  2873.  Liens  are  either  general  or  special. 

§  2874.  A  general  lien  is  one  which  the  holder  thereof  ii 
entitled  to  enforce  as  a  security  for  the  performance  of  all  the 
obligations,  or  all  of  a  particular  class  of  obligations,  which 
exist  in  his  favor  against  the  owner  of  the  property. 

§  2875.  A  special  lien  is  one  which  the  holder  thereof  can 
b^iforce  only  as  security  for  the  performance  of  a  particular 
act  or  obligation,  and  of  such  obligations  as  may  be  incidental 
thereto. 

§  2876.  Where  the  holder  of  a  special  lien  is  compelled  to 
lAtisfy  a  prior  lien  for  his  own  protection,  he  may  enforce  pay- 
meuf  of  the  amount  so  paid  by  him,  as  a  part  of  the  daim  for 
which  his  own  lien  exists. 

§  2877.  Contracts  of  mortgage,  pledge,  bottomry,  or 
\pODdeutia,  are  subject  to  all  the  provisions  of  this  chapter. 
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ARTICLE  :i. 

CREATION  OF  LIENS. 

SicnoN  2881.  Uen,  how  created. 

2882.  No  lien  for  claim  not  due. 

2883.  Lien  on  future  interest. 

2884.  Lien  may  be  created  by  contract. 

§  2881.  A  lien  is  created : 

1.  Bj  contract  of  the  parties,  or, 

2.  By  operation  of  law. 

§  2882.  No  lien  arises  by  mere  operation  of  law  until  the 
time  at  which  the  act  to  be  secured  thereby  oaght  to  be  per^ 
formed. 

§  2883.  An  agreement  may  be  made  to  create  a  lien  upon 

fiToperty  not  yet  ac(|[aired  by  the  party  agreeing  to  give  the 
ien,  or  not  yet  in  existence.  In  such  case  the  lien  ap^reed  for 
attaches  from  the  time  when  the  party  agreeing  to  give  it  ac- 
quires an  interest  in  the  thing,  to  the  extent  of  such  interest. 

§  2884.  A  lien  may  be  created  by  contract,  to  take  imme- 
diate effect,  as  security  for  the  performance  of  obligations  not 
then  in  existence. 

ARTICLE  in. 

EFFECT   OF   LIENS. 

Bionoir  2888.  Lien,  or  contract  for  Hen,  transfers  no  title. 

2889.  Certain  contracts  void. 

2890.  Creation  of  lien  does  not  imply  personal  obligation. 

2891.  Extent  of  lien. 

2892.  Ilolder  of  lien  not  entitled  to  compensation. 

§  2888.  Notwithstanding  an  agreement  to  the  contrary,  a 
lien,  or  a  contract  for  a  lien,  transfers  no  title  to  the  property 
Bubject  to  the  lien. 

§  2889.  All  contracts  for  the  forfeiture  of  property  sub- 
ject to  a  lien,  in  satisfaction  of  the  obligation  secured  thereby, 
uid  all  contracts  in  restraint  of  the  right  of  redemption  from 
I  lieri,  are  void. 
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§  2890.  The  creation  of  a  lien  does  not  of  itself  imply 
that  any  person  is  bound  to  perform  the  act  for  whidi  the  lien 
is  a  security. 

§  2891.  The  existence  of  a  lien  n|)on  property  does  not 
of  itself  entitle  the  person  in  whose  tSLVor  it  exists  to  a  lien 
upon  the  same  property  for  the  performance  of  any  other 
oDligation  than  that  which  the  lien  originally  secured. 

§  2892.  One  who  holds  property  by  virtue  of  a  lien 
thereon,  is  not  entitled  to  compensation  from  the  owner 
thereof  for  any  trouble  or  expense  which  he  incui-s  respecting 
it,  except  to  the  same  extent  as  a  borrowerj  under  sectioni 
1892  and  1893. 

ARTICLE  IV. 

PBIOBITT    OF   LIBN8. 

SsonoH  2897.  Priority  of  Hens. 

2898.  Prioritj  of  mortgage  for  price. 

2899.  Order  of  resort  to  different  f  onda. 

§  2897.  Other  things  being  eqaal,  different  liens  upon 
the  same  property  have  priority  according  to  the  time  of  their 
creation,  except  in  cases  of  bottomry  and  respondentia. 

§  2898.  A  mortgage  given  for  the  price  of  real  property, 
at  the  time  of  its  conveyance,  has  priority  over  all  other  liena 
created  against  the  purchaser,  subject  to  the  operation  of  the 
recording  laws. 

§  2899.  Where  one  has  a  lien  npon  several  things,  and 
other  persons  have  subordinate  liens  upon,  or  interests  in,  some 
bat  not  all  of  the  same  thin<;s,  the  person  having  the  prior 
Hen,  if  he  can  do  so  without  risk  of  loss  to  himsetf,  or  of  in- 
justice to  other  persons,  must  resort  to  the  property  in  the  fol- 
lowin^r  order  on  the  demand  of  any  party  interested  : 

1.  To  the  things  npon  which  he  has  an  exclusive  lien ; 

2.  To  the  things  which  are  subject  to  the  fewest  subordinate 
liens; 

3.  In  like  manner  inversely  to  the  number  of  subordinatt 
Hens  HP^^  ^^^  same  thing ;  and« 

4.  When  several  things  are  within  one  of  the  (bregoing 
tlMseSy  and  subject  to  the  same  number  of  liens,  resort  mar 
lehad,— 
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(1.)  To  the  things  ^hich  have  not  been  transferred  since  the 
prior  lien  was  created ; 

(2.)  To  the  things  which  have  been  so  transferred  withont 
B  valuable  consideration  ;  and, 

(3.)  To  the  things  which  have  been  so  transferred  for  a 
raloable  consideration  in  the  inverse  ord6r  of  the  transfer. 


ARTICLE  V. 

REDEMPTION    FROM   LI£N. 

SBiSn«»  2903.  Right  to  redeem. 

2904.  Rights  of  inferior  lienor. 

2906.  Redemption  from  lien,  how  made. 

§  2903.  Every  person,  having  an  interest  in  property  sib* 
{ect  to  a  lien,  has  a  right  to  redeem  it  from  the  lien,  at  any 
time  after  the  claim  is  due,  and  before  his  right  of  redemption 
is  foreclosed. 

§  2904.  One  who  has  a  lien  inferior  to  another,  upon  the 
same  property,  has  a  right : 

1.  To  redeem  the  property  in  the  same  manner  as  its  owner 
might,  from  the  superior  lien ;  and, 

2.  To  be  subrogated  to  all  the  benefits  of  the  superior  lien, 
when  necessary  for  the  protection  of  his  interests,  upon  satis- 
fying the  claim  secured  thereby. 

§  2905.  Redemption  from  a  lien  is  made  by  performing, 
or  offering  to  perfurm,  the  act  for  the  performance  of  which  it 
is  a  security,  and  paying,  or  offering  to  pay,  the  damages,  if 
ftny,  to  which  the  holder  of  the  lien  is  entitled  for  delay. 


ARTICLE  VI. 

EXTINCTION  OF  LIENS. 

iMRROif  2909.  Lien  deemed  accessory  to  the  act  whose  performance  it  §9 
cures. 
2910.  Extinction  by  sale  or  oonverrion. 
.  2911.  Lien  extinguished  by  lapse  of  time  nvter  Stetntt  of  Uml 

ttttions. 
2912.  Apportionment  of  lien. 
M18.  Whan  xwftontion  exti&gaishei  Ilea. 
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§  2909.  A  lien  is  to  be  deemed  accessor}  to  the  act  for 

die  performance  of  which  it  is  a  security,  whether  any  person 
is  bound  for  such  performance  or  not,  and  is  extinguiahable  in 
like  manner  with  any  other  accessory  obligation. 

§  2910.  The  sale  of  any  property  on  which  there  is  a  lien, 
in  satisfaction  of  the  claim  secured  thereby,  or  in  case  of  per- 
sonal property,  its  wrongful  conversion  by  the  person  holcung 
the  b'en,  extinguishes  the  lien  thereon. 

§  2911.  Alien  is  extinguished  by  the  lapse  of  the  time 
irithin  which,  under  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, an  action  can  be  brought  upon  the  principal  obliga- 
tion.    [§§  335-347.] 

66  Cat.  3(8 ;  68  Cal.  16L 

§  2912.  The  partial  performance  of  an  act  secured  by  a 
lien  does  not  extinguish  the  lien  upon  any  part  of  the  property 
subject  thereto,  even  if  it  is  divisible. 

§  2918.  The  voluntary  restoration  of  property  to  its  owner 
by  the  holder  of  a  lien  thereon,  dependent  upon  possession,  ex- 
tmguishes  the  lien  as  to  such  property,  unless  otherwise  agreed 
by  the  parties,  and  extinguishes  it,  notwithstanding  any  such 
agreement,  as  to  creditors  of  the  owner  and  persons  subse- 
quently  acquiring  a  title  to  the  property,  or  a  lien  thei*eon, 
m  good  faith,  and  for  a  good  consideration.  [In  effect  July 
I,  1874.] 


CHAPTER  II. 

MORTGAGE. 

ABTIOU     I.  MOBTOAOES  15  GENERAL,  §§  2920-2942. 

II.  MoBTOAOBS  OF  RsAL  Propebtt,  §§  2947-2962. 
III.  MOBTOAGBS  OF  PSBSONAL  Propbbtt,  §§  2956-2871 


ARTICLE  I. 

2020.  Mortgage,  what. 

2921.  Property  adversely  held  may  b«  in< 

SB22.  To  be  in  writing. 

9B88.  Uem  of  a  mor(VH(e,  when  speeial. 
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Aionov  2924.  Transfer  of  interest,  whoi  deemed  a  mortgags. 

2925.  Transfer  made  subject  to  defeasance  may  be  proTed. 

2926.  Mortgage  on  what  a  lien. 

2927.  Mortage  does  not  entitle  mortgagee  to  possession. 

2928.  Mortgage  not  a  personal  obligation. 

2929.  Waste. 

2930.  Subsequently  acquired  title  enures  to  mortgagee. 
2981.  Foreclosure. 

2932.  Power  of  sale 

2933.  Power  of  attorney  to  execute. 

2934.  Recording  assignment  of  mortgage. 

2936.  Recording  assignment  of  mort^if^e  not  notice  to  mortgagot 

2936.  Mortgage  passes  by  assignment  of  debt. 

2937.  Time  allowed  for  filing  mortgage  for  record.    (Repealed.) 

2938.  Mortgage,  how  discharged. 

2939.  Same. 

2940.  Same. 

2941.  Duty  of  mor^;agee  on  satisfaction  of  mortgage. 

29^.  FroTisions  of  this  chapter  do  not  affect  bottomry  or  x«- 
spondentia. 

S  2920.  Mortgage  is  a  contract  by  which  specific  propertj 
l«  hypothecated  for  tiie  performance  of  an  act,  without  the 
necessity  of  a  change  of  possession. 
68  Cal.*16. 

§  2921.  A  mortgage  may  be  created  upon  property  held 
ftdversely  to  the  mortgagor. 

§  2922.  A  mortgage  can  be  created,  renewed,  or  extended, 
only  by  writing,  executed  with  the  formalities  required  in  the 
case  of  a  jjrant  of  real  property. 

53  Cal.  680  ;  66  Cal.  3i4  ;  57  Cal.  471. 

§  2923.  The  lien  of  a  mortgage  is  special,  unless  other^ 
wise  expressly  agreed,  and  is  independent  of  possession. 

§  2d24.  EveiT  transfer  of  an  interest  in  property,  other 
than  in  trust,  made  only  as  a  security  for  the  penormance  of 
another  act,  is  to  be  deemed  a  mortgage,  except  when  in  the 
case  of  personal  property  it  is  accompanied  by  actual  change 
»f  possession,  in  which  case  it  is  deemed  a  pledge.  [In  effect 
/ulv  1,  1874.1 

68  Cal.  16. 

§  2926.  The  fact  that  a  transfer  was  made  subject  to  de- 
feasance on  a  condition,  may,  for  the  purpose  of  showing  sucb 
transfer  to  be  a  mortgage,  be  proved  (except  as  against  a  sub- 
•equent  purchaser  or  mcumbrancer  for  value  and  without 
notice),  tnough  the  fact  does  not  appear  by  the  terms  of  tht 
iiHtrnment. 

5S  Cal.  11,  16. 
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§  2926.  A  mortgage  is  a  lien  npoQ  eTerythttig  diiit  wmdl 
pass  by  a  grant  of  the  property. 

§2927.  A  mortgage  does  not  entitle  the  mortgagee  to  the 
possession  of  the  property,  unless  authorized  by  the  express 
terms  of  the  mortgage;  bnt  after  the  execution  of  the  mort- 
gage the  mortgagor  may  agree  to  snch  change  of  possession 
without  a  i\ew  consideration. 

§  2928.  A  mortgage  does  not  bind  the  mortgagor  person- 
ally to  perform  the  act  for  the  performance  of  which  it  is  a 
security,  unless  there  is  an  express  Qovenant  therein  to  thai 
effect. 

§  2929.  No  person  whose  interest  is  subject  to  the  lien  ol 
a  mortgage  may  do  any  act  which  will  substantiaUy  impair 
the  mortgagee's  security. 

§  2980.  Title  acquired  by  the  mortgagor  sribse'^uent  to 
the  execution  of  the  mortgage  enures  to  the  mortgagee  as  fl^ 
cnrity  for  the  debt,  in  like  manner  as  if  acquired  bifore  tho 
execution.     [In  effect  July  1,  1874.] 

62  Cal.  336. 

§  2931.  A  mortgagee  may  foreclose  the  right  of  redemp 
tion  of  the  mortgagor  in  the  manner  prescribed  by  the  Cooe 
of  Civil  Procedure. 

Code  Ciy,   Proc.  §§  392, 664*  72ft-728,  744, 

§  2932.  A  power  of  sale  may  be  conferred  by  a  mortgage 
upon  the  mortgagee  or  any  other  pei'son,  to  be  exercised  amr 
a  breach  of  the  obligation  for  wnich  the  mortgage  is  a  se 
curity.  • 

§  2933.  A  power  of  attorney  to  execute  a  mortgage  mnst 
be  in  writing,  subscribed,  acknowledged,  or  proved,  certified, 
and  recorded  in  like  manner  as  powers  of  attorney  for  grants 
of  real  property. 

§  2934.  An  assignment  of  a  mortgage  may  be  recorded  in 
like  manner  as  a  mortgage,  and  such  record  0()erate8  as  notict 
•o  all  persons  subsequently  deriving  title  to  the  mortgiagt 
from  the  assignor.     [In  effect  July  1, 1874.] 

§  2936.  When  the  mortgage  is  executed  as  aecurity  fc 
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money  due,  or  to  become  due,  on  a  promissory  note,  bond,  or 
other  instrament,  dc^gnated  in  the  mortgage,  the  record  of 
the  assignment  of  the  mortgage  is  not,  of  itself,  notice  to  a 
mortgagor,  his  heirs,  or  personal  representatives,  so  as  to  in- 
validate any  payment  made  hy  them,  or  either  of  them,  to  the 
person  holding  such  note,  bond,  or  other  instrument.  [lu 
eflTect  July  1, 1874.] 

§  2936.  The  assignment  of  a  debt  secured  by  mortgage 
carries  with  it  the  security. 

§  2937  of  paid  Code  is  repealed.    [In  effect  July  1,  1874.] 

§  2938.  A  recorded  mortgage  may  be  discharged  by  an 
entry  in  the  margin  of  the  record  thereof,  signed  by  the  mort- 
gagee, or  his  personal  representative  or  assignee,  acknowledg- 
ing the  satisfaction  of  the  mortgage  in  the  presence  of  the  re- 
corder, who  must  certify  the  acknowledgment  in  form  sub- 
stantially  as  follows :  "  Signed  and  acknowledged  before  me, 
this  —  day  of  — ,  in  the  year  — . 

A  B,  Recorder." 

§  2939.  A  recorded  mortgage,  if  not  discharged  as  pro- 
vided in  the  preceding  section,  must  be  discharged  upon  the 
record  by  the  officer  having  cnstody  thereof,  on  the  presentation 
to  him  of  a  certificate  signed  by  the  mortgagee,  his  personal  rep- 
resentatives, or  assigns,  acknowledged  or  proved  and  certified 
as  prescribed  by  the  Chapter  on  Recording  Transfers,  stating 
that  the  mortgage  has  been  paid,  satisfied,  or  discharged. 

§  2940.  A  certificate  of  the  discharge  of  a  mortgage,  and 
the  proof  or  acknowledgment  thereof,  must  be  recorded  at 
length,  and  a  reference  made  in  the  record  to  the  book  and 
page  where  tlie  mortgage  is  recorded,  and  in  the  minute  of  the 
discharge  made  upon  the  record  of  the  mortgage  to  the  book 
and  pag^  where  the  discharge  is  recorded. 

§  2941.  When  any  mortgage  has  been  satisfied,  the  mort^ 
l^gee  or  his  as&ignee  must  immediately,  on  demand  of  the 
mortgagor,  execute,  acknowledge,  and  deliver  to  him  a  certifi 
cate  of  the  discharge  thereof,  so  as  to  entitle  it  to  be  recorded, 
or  he  must  enter  satisfaction,  or  cause  satisfaction  of  such 
mortgage  to  be  entered  of  record ,  and  any  mortgagee,  or 
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Assignee  of  such  mortgage,  who  refuses  to  execute,  acknowl- 
edge, and  deliver  to  the  mortgagor  the  certificate  of  discharge, 
or  to  enter  satisfaction  or  cause  satisfaction  of  the  mortgage 
to  be  entered,  as  provided  in  this  chapter,  is  liable  to  the  mort- 
gagor, or  his  grantee  or  heirs,  for  all  damages  which  he  or 
they  may  sustain  by  reason  of  such  refusal,  and  shall  also  for 
felt  to  him  .or  them  the  sum  of  one  hundred  dollars.  [In  efH^ct 
April  15,  I880.J 

§  2942.  Contracts  of  bottomry  or  respondentia,  although 
in  the  nature  ot  mortgages,  are  not  affectea  by  any  of  the  pro- 
visions of  this  chapter. 


ARTICLE  II. 

MOBTOAOB  OF  BEAL  PBOPEBTT. 

SienoH  2947.  What  real  property  may  be  mortgaged. 

2948.  Form  of  mortgage. 

2949.  What  must  be  recorded  as  a  mortgage.    (Repealed.) 

2950.  Defeasance,  to  affect  grant  absolute  on  its  face,  most  b« 

recorded. 

2951.  By  whom  paid  after  property  passes  by  succession  or  will 

(Repealed.) 

2952.  May  be  recorded. 

§  2947.  Any  interest  in  real  property  which  is  capable  of 
being  tran.sferred  may  be  mortgaged. 

§  2948*  A  mortgage  of  real  property  may  be  made  in 

lubstantially  the  following  form : 

**  This  mortgage,  made  the day  of ,  in  the  year ,  by 

A  B,  of ,  mortgagor,  to  C  D,  of ,  mortgagee,  witnesseth: 

*'  That  the  mortgagor  mortgages  to  the  mortgagee  [here  describe 

the  property],  as  securitv  for  the  payment  to  him  of dollars, 

on  [or  before]  the day  of ,  m  the  year ,  with  interest 

thereon  [or  as  security  for  the  payment  of  an  obligation,  describ- 
mg  it,  &C.J.  A  B.*' 

§  2949  of  said  Code  is  repealed.    [In  effect  July  1, 1874.] 

§  2960.  When  a  grant  of  real  property  purports  to  be  an 
absolute  conveyance,  but  is  intended  to  be  ocfeasible  on  the 
performance  of  certain  conditions,  snch  grant  is  not  defeated 
\T  affected  as  against  any  person  other  than  the  grantee  or  bit 
4eir8  or  devisees,  or  perf^ons  having  actual   notice,  unless  at 
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instminent  of  defeasance,  dnly  executed  and  acknowled^fed, 
shall  have  been  recorded  in  the  office  of  the  county  recorder 
of  the  county  where  the  property  is  sitnated. 

§  2961  of  said  Code  is  repealed.     [In  effect  July  1,  1874.] 

§  2962.  Mortgap^es  of  real  property  may  be  acknowledged 
or  proved,  certified  and  recorded,  in  like  manner  and  with  lik« 
effect  as  grants  thereof.     [In  effect  July  1,  1874.] 

46  Cal.  607.    Fees  for  Acknowledgment  and  Recording.    Pol.  0o4«i 
If  738, 4286, 4246. 


ARTICLE  III. 
MORTGAGE  OF  PERSONAL  PBOF£BTT. 

Baonoir  2966.  What  petfional  property  may  be  mort|;aged. 

2966.  Form  of  personal  mortage. 

2967.  When  void  as  to  third  persons. 

2968.  Mortgage  of  ships,  when  void  as  to  third  persons. 

2969.  Where  recorded. 

2960.  Property  in  transit,  where  to  be  recorded. 

2961.  Property  of  a  common  carrier,  where  to  be  recorded. 

2962.  Recorded  in  different  places. 

2963.  Personal  mortgage  may  be  recorded. 

2964.  Certified  copies  may  be  recorded,  when. 

2965.  Property  exempt  from  effect  of  mor^;age,  when. 

2966.  May  be  talten  by  mortgagee  as  a  pledge,  when. 

2967.  How  foreclosed. 

2968.  l^Iortgage  property  may  be  levied  npon. 

2969.  Ijimitations  on  right  of  levy. 

2970.  Distribution  of  proceeds  of  sale  under  process. 

2971.  Sections  not  applicable  to  mortgage  of  certain  8hi|M. 

2972.  Lien  of  a  mortgage  on  growing  crop. 

§  2966*  Mortgages  may  be  made  npon:  First,  locomo 
tives,  engmes,  and  other  rolling-stock  of  a  railroad ;  second, 
Bteamboat  machinery,  the  machinery  used  by  machinists, 
fonndry-men,  and  mechanics ;  third,  steam-engines  and  boil- 
ers; fourth,  mining  machinery;  fifth,  printing  presses  and 
material ;  sixth,  professional  libraries ;  seventh,  instruments 
of  a  suiveyor,  physician,  or  dentist;  eighth,  upholstery  and 
furniture  used  m  hotels,  lodging  or  boarding-houses,  when 
mortgaged  to  sccui*e  the  purchase  money  of  the  articles  mort- 
gaged; ninth,  growing  crops ;  tenth,  vessels  of  more  than  five 
tons  burden ;  eleventh,  instruments,  negatives,  furniture,  and 
Qxtures  of  a  photograph  gallery;  twelfth,  the  machinery, 
casks,  pipes,  tubes,  and  utensils  used  in  the  manufacture  of 
wine,  fruit  brandy,  and  fruit  .syrup  or  sugar,  fin  eflbct  May 
II    i«'^«l 
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§  2956.  A  mortf^age  of  personal  property  may  be  made  in 
substantially  the  folIowiDg  form : 

"  This  mortgagei  made  the day  of j  In  the  year  — — • 

by  A  B,  of  ,  by  occupation  a ,  mortgagor,  to  C  D,  cl 

,  by  occupation  a ,  mortgagee,  witnesseth: 

**That  the  mortgagor  mortgages  to  the  mortgagee  [beredescnbe 
the  property],  as  security  for  the  payment  to  him  of  —  dollars- 

on  {or  before]  the day  of ,  in  the  year ,  ¥nth  interest 

thereon  [or,  as  security  for  the  pa3rment  of  a  note  or  obligation, 
describing  it,  &c.].  A  B.^^ 

§  2957.  A  mortgage  of  personal  property  is  void  as 
against  creditors  of  the  mortgagor  and  subsequent  purchasers 
and  incumbrancers  of  the  property  in  good  faith  and  for 
value,  unless : 

1.  It  is  accompanied  by  the  affidavit  of  all  the  parties 
thereto  that  it  is  made  in  good  faith  and  without  any  design 
to  hinder,  delay,  or  defraud  creditors ; 

2.  It  is  acknowledged  or  proved,  certified  and  recorded,  in 
like  manner  as  grants  of  real  property. 

§  2958.  A  mortgage  of  any  vessel  or  part  of  any  vessel 
under  the  flag  of  the  United  States  is  void  as  a<rainst  any 
peraon  (other  than  the  mortgagor,  his  heirs,  and  devisee,  and 
persons  having  actual  notice  thereof),  unless  the  mortgage  is 
recorded  in  the  office  of  the  collector  of  customs  where  such 
vessel  is  registered  or  enrolled. 

§  2969.  A  mortgage  of  personal  property  must  be  re- 
corded in  the  office  of  the  county  recorder  of  the  county  in 
which  the  mortgagor  resides,  and  also  of  the  county  in  which 
the  property  mortgaged  is  situated,  or  to  which  it  may  be 
removed. 

Pol.  Code,  §  4285. 

^  §  2960.  For  the  purposes  of  this  article,  property  in  tran- 
sit from  the  poascssion  of  the  mortgagee  to  tne  county  of  the 
residence  of  the  mortgngor,  or  to  a  location  for  use,  is,  during 
a  reasonable  time  for  such  transportation,  to  be  taken-as  sit- 
uated in  the  county  in  which  the  mortgagor  resides,  or  whrre 
it  is  intended  to  be  used. 

§  2961.  For  a  like  purpose,  personal  property  used  ia 
•oodactinj;  the  business  of  a  common  carrier  is  to  be  takea  ai 


S97  soMK,  §§  2962-2967 


■Unated  in  the  county  in  which  the  piincipal  office  or  place  of 
boaineBS  of  the  carrier  is  located. 

S  2962.  A  single  mortprage  of  personal  property,  embrac- 
ing several  thimra  of  such  character  or  so  situated  that  by  the 
Erovisions  of  this  article  separate  mortgages  upon  them  would 
e  required  to  he  recorded  in  different  places,  is  only  valid  in 
respect  to  the  things  as  to  which  it  is  duly  recorded. 

§  2963.  Exc^t  as  it  is  otherwise  in  this  article  provided, 
inortH;age8  of  personal  property  may  he  acknouledged,  or 
proved  and  certified,  recorded  in  like  manner  and  with  like 
effect  as  grants  of  real  property ;  but  they  must  be  recorded 
in  books  kept  for  personal  mortgages  exclusively. 

§  2964.  A  certified  copy  of  a  mortgage  of  personal  prop- 
erty once  recorded  may  be  recorded  in  any  other  county,  and 
when  so  recorded  the  record  thereof  has  the  same  force  and 
effect  as  though  it  was  of  the  original  mortgage. 

§  2965.  When  personal  property  mortgaged  is  thereafter 
by  the  mortgagor  removed  from  the  county  in  which  it  is  sit- 
nated,  it  is,  except  as  between  the  parties  to  the  mortgage,  ex- 
empted from  the  operation  thereof,  unless  either : 

1.  The  mortgagee,  within  thirty  days  after  such  removal^ 
causes  the  mortgage  to  be  recorded  in  the  county  to  which  the 
property  has  been  removed ;  or, 

2.  The  mortgat^ee,  within  thirty  days  after  such  removal, 
takes  possession  of  the  property,  as  prescribed  in  the  next 
section. 

§  2966.  If  the  mortgagor  voluntarily  removes  or  permits 
the  removal  of  tlie  mortgaged  property  from  the  county  in 
which  it  was  situated  at  tlic  time  it  was  mortgaged,  the  mort- 
gagee may  take  possession  and  dispose  of  the  property  as  a 
pledge  for  the  p<iyment  of  the  debt,  though  the  debt  is  not 
due. 

§  2967.  A  mortgagee  of  personal  property,  when  the  debt 
to  secure  which  the  mortgage  was  executed  becomes  due,  may 
foreclose  the  mortgagor's  right  of  redemption  by  a  sale  of  the 
propertv,  made  in  the  manner  and  upon  the  notice  prescribed 
by  the  'title  on  Fledge,  or  by  proceedings  tmder  tlie  Code  of 
C&vU  Procedure.    [§§  726-728.] 

26 
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§  2968.  Personal  property  mortgaged  may  be  taken  un- 
der attachment  or  execution  issued  at  the  suit  of  a  creditor  of 

the  mortgagor. 
66  Cal.  218. 

§  2969.  Before  the  property  is  so  taken,  the  oflScer  must 
pay  or  tender  to  the  mortgagee  the  amount  of  the  mortgage 
debt  and  interest,  or  must  deposit  the  amount  thereof  with 
the  county  clerk  or  treasurer,  payable  to  the  oixier  of  the 
mortjrajree. 
68  Cal.  218.  -, 

S  2970.  When  the  property  thus  taken  is  sold  under  pro* 
cess,  the  officer  must  apply  the  proceeds  of  the  sale  as  follows  : 

1 .  To  the  repayment  of  the  sum  paid  to  the  mortgagee,  with 
interest  from  the  date  of  such  payment ;  and, 

2.  The  balance,  if  any,  in  like  manner  as  the  proceeds  of 
sales  under  execution  are  applied  in  other  cases. 

§  2971.  Sections  2957,  2959,  2960,  2961,  2962,  2963,  2964, 
2965,  and  2966  do  not  apply  to  any  mortgage  of  a  ship  or  part 
of  a  ship  under  the  flag  of  the  United  States. 

§  2972.  The  lien  of  a  mortgage  on  a  growing  crop  continues 
on  the  crop  after  severance,  whether  remaining  in  its  original 
state  or  converted  into  another  product,  so  long  ns»  the  same 
remains  on  the  land  of  mortgagor.     [In  effect  April  1,  1878.] 


CHAPTER  m. 

PLEDGE. 

IMnoa  2986.  Pledge,  what. 

2967.  When  contract  is  to  be  deemed  a  pledg* 
29S8.  Deliveiy  essential  to  validity  of  pledge. 

2989.  Increase  of  thing. 

2990.  Lienor  may  pledge  property  to  estent  of  his  lien. 

2991.  Real  owner  cannot  defeat  pledge  of  property  tianflfecTed  t| 

apparent  owner  for  the  purpose  of  pledge. 

2992.  Pledge  lender,  what. 

2993.  Pledge  holder,  what. 

2994.  When  pledge  lender  may  withdraw  property  ptodfed. 

2995.  Obligations  of  pledge  holder. 

2996.  Pledge  holder  must  enforce  rights  of  pledgee. 

2997.  Obligation  of  pledgee  and  ple^e  holder,  for  reward. 

2998.  QratuitouB  pledge  holder. 
'1.  Debtor's  misrepresentation  of  value  of  pledge 
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iBOnON  3000    \Vhcn  pled<^ee  inay  fell. 

8001.  When  pledgee  must  demand  performance. 

8002.  Notice  of  sale  to  pledgor. 

8003.  Wairer  of  notice  of  sale. 
80(M.  WaiTer  of  demand. 

8005.  Sale  must  be  by  auction. 

8006.  Pledgee's  sale  of  securities. 

8007.  Sale  on  the  demand  of  the  pledgor. 
2008.  Surplus  to  be  paid  to  pledgor. 

8009.  Same. 

8010.  Pledgee's  purchase  of  property  pledged. 

8011.  Pledgee  may  foreclose  right  of  redemption. 

§  2986.  Pledge  is  a  deposit  of  personal  property  by  wa^ 
of  security  for  the  performance  of  another  act. 

§  2987.  Every  contract  by  which  the  possession  of  per- 
soiial  property  is  transferred,  as'&ecurity  only,  is  to  be  deemed 

a  pledge. 

§  2988.  The  lien  of  a  pledge  is  dependent  on  possession, 
ind  no  pledge  is  valid  until  the  property  pledged  is  delivered 
to  the  pledgee,  or  to  a  pledge  holder,  as  hereafter  prescribed. 

§  2989.  The  increase  of  property  pledged  is  pledged  with 
the  property. ' 

§  2990,  One  who  has  a  lien  npon  property  may  pledge  it 
to  the  extent  of  his  lien. 

§  2991.  One  who  has  allowed  another  to  assume  the  ap- 
parent ownership  of  property  for  the  purpose  of  making  any 
trnnsfer  of  it,  cannot  set  up  his  own  title  to  defeat  a  pledge  of 
the  property,  made  by  the  other  to  a  pledgee  who  received 
*:he  property  in  good  faith,  in  the  ordinary  course  of  business, 
lUid  for  value. 

62  Cal.  616. 

§  2992.  Property  may  be  pledged  as  security  for  the  obli- 
gation of  another  person  than  the  owner,  and  in  so  doing  the 
owner  has  all  the  rights  of  a  pledgor  for  himself,  except  aa 
hereinafter  stated. 

§  2993.  A  pledgor  and  pledgee  may  agree  upon  a  third 
person  with  whom  to  deposit  the  property  pledged,  who,  if  he 
iccepts  the  deposit,  is  called  a  pledge  holder. 

§  2994.  One  who  pledges  property  as  security  for  the  ob- 
Mgation  of  another,  cannot  withdraw  the  property  pledged 
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otherwise  than  as  a  pledgor  for  himself  might,  and  if  he  re- 
edves  from  the  debtor  a  consideration  for  the  pledge  he  can- 
not  withdraw  it  without  his  consent. 

§  2995.  A  pledge  holder  for  reward  cannot  exonerate 
himself  from  his  undeitaking ;  and  a  gratuitous  pledge  holder 
ean  do  so  only  by  giving  reasonable  notice  to  the  pledgor  and 
pledgee  to  appoint  a  new  pledge  holder,  and  in  case  of  their 
ndlure  to  agree,  by  depositing  the  property  pledged  with  some 
Impartid  person,  who  will  then  be  entiUed  to  a  reasonable 
eompensatioa  for  his  care  of  the  same. 

§  2996,  A  pledge  holder  must  enforce  all  the  rights  of  the 
pledgee,  unless  authorized  by  him  to  waive  them. 

§  2997.  A  pledgee,  or  a  pledge  holder  for  reward,  assumes 
the  duties  and  liabilities  of  a  depositary  for  rewai'd. 

§  2998.  A  gratuitous  pledge  holder  assumes  the  duties 
and  liabilities  of  a  gratuitous  depositary. 

§  2999.  Where  a  debtor  has  obtained  credit,  or  an  exten- 
sion of  time,  by  a  fraudulent  misrepresentation  of  the  value  of 
property  pledged  by  or  for  him,  the  creditor  may  demand  a 
further  pledge  to  correspond  with  the  value  represented ;  and 
in  default  thereof  may  recover  his  debt  immediately,  though 
it  be  not  actually  due. 

§  3000.  When  performance  of  the  act  for  which  a  pledge 
b  given  is  due,  in  whole  or  in  part,  the  pledgee  may  collect 
what  is  due  to  him  by  a  sale  or  property  pledged,  subject  to 
the  rules  and  exceptions  hereinafter  prescribed. 

§  3001.  Before  property  pledged  can  be  sold,  and  after  per> 
formance  of  the  act  for  which  it  is  security  is  due,  the  pledgee 
must  demand  performance  thereof  from  the  debtor,  if  the 
debtor  can  be  found.    [In  effect  July  1,  1874.] 

§  3002.  A  pledgee  must  give  actual  notice  to  the  pledgor 
of  the  time  and  place  at  which  the  property  pledged  will  be 
V>ld,  at  such  a  reasonable  time  before  the  sale  as  will  enable 
Vhe  pledgor  to  attend. 

S  3008.  Notice  of  sale  may  be  waived  by  a  pledgor  at  any 
time ;  but  is  not  waived  by  a  mere  waiver  of  demand  of  pet 
^nnance. 
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§  3004.  A  debtor  or  pledgor  waives  a  demand  of  perform- 
ance a8  a  condition  precedent  to  a  sale  of  the  property  pledged, 
by  a  positive  refusal  to  perform,  after  performance  is  due ;  but 
cannot  wuive  it  in  any  other  manner  except  by  contract. 

§  3006.  The  sale  by  a  pledgee,  of  property  pledged,  must 
be  made  by  public  auction,  in  the  manner  and  upon  the  notice 
to  the  public  usual  at  the  place  of  sale,  in  respect  to  auction 
•ales  01  similar  property ;  and  must  be  for  the  highest  obtain* 
able  price. 

§  3006.  A  pledgee  cannot  sell  any  evidence  of  debt 
pledged  to  him,  except  the  obligations  of  governments,  states, 
or  corporations;  but  he  may  collect  the  same  when  due. 

§  3007.  Whenever  property  pledged  can  be  sold  for  a 
price  sufficient  to  satisfy  the  claim  of  the  pledgee,  the  pledgor 
may  require  it  to  be  sold,  and  its  proceeds  to  be  applied  to 
such  satisfaction,  when  due. 

§  3008.  After  a  pledgee  has  lawfully  sold  proper tx  pledged, 
or  otherwise  collected  its  proceeds,  he  may  deduct  therefrom 
the  amount  due  under  the  principiil  oUigation,  and  the  neces- 
sary expenses  of  sale  and  collection,  and  must  pay  the  surplus 
to  the  pledgor,  on  demand. 

§  3009.  When  property  pled<^d  is  sold  by  order  of  the 
pl^gor  before  the  claim  of  the  pledgee  is  due,  the  latter  may 
retain  out  of  the  proceeds  all  that  can  possibly  become  ddd 
under  his  claim  until  it  becomes  due.  [In  effect  July  1, 
1874.] 

§  3010.  A  pledgee,  or  pledge  holder,  cannot  purchase  the 
property  pledged,  except  by  direct  dealing  with  the  pledgor. 

§  3011.  Instead  of  selliu^  property  pledged,  as  hereinbe- 
fore provided,  a  pledgee  may  foreclose  the  right  of  redemption 
by  a  judical  sale,  under  the  diiection  of  a  competent  court ; 
nnd  in  that  case  may  be  authorizea  by  the  court  to  purchaae 
tithe  sale. 

Pikwabrokon    Penal  Cod*.  §§  888-8A8. 
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CHAPTER  IV. 

BOTTOMRY. 

iKJnON  3017.  Bottomry,  what. 

8018.  Owner  of  ship  may  hypothecate. 

3019.  W-lien  master  may  hypothecate  ship. 

3020.  Same. 

3021.  Wlien  master  may  hypothecate  freight  monej. 

3022.  Rate  of  interest. 

8023.  Rights  of  lender,  when  no  necessity  for  bottoKxj  as 

isted. 

8024.  Stipulation  for  personal  liability  Toid. 

8025.  When  money  loaned  is  to  be  repaid. 

8026.  When  bottomry  loan  becomes  duel. 

8027.  Bottomry  lien,  how  lost. 

8U28.  Preference  of  bottomry  lien  over  other  liens. 
8029.  Priority  of  bottomry  liens. 

§  3017.  Bottomry  is  a  contract  by  which  a  ship  or  its 
freightage  is  hypothecated  as  security  for  a  loau,  which  is  to  be 
repaid  only  iu  case  the  ship  survives  a  particular  risk,  voyage, 
or  periodf 

§  3018.  The  owner  of  a  ship  may  hypothecate  it  or  its 
freightage,  upon  bottomry,  for  any  lawful  purpose,  and  at 
ftny  time  and  place.. 

§  3019.  The  master  of  a  ship  may  hypothecate  it  upon 
bottomry  only  for  the  purpose  of  procuring  repairs  or  sup- 
plies which  are  necessary  for  accomplishing  me  objects  of  the 
voyage,  or  for  securing  the  safety  o3^  the  ship. 

§  3020.  The  master  of  a  ship  can  hypothecate  it  upon 
bottomry  only  when  he  cannot  otherwise  relieve  the  neces- 
sities of  the  ship,  and  is  unable  to  reach  adequate  funds  of 
the  owner,  or  to  obtain  any  upon  the  personal  credit  of  the 
owner,  and  when  previous  communication  with  him  is  pre- 
cluded by  the  urgent  necessity  of  the  case. 

§  3021.  The  master  of  a  ship  may  hypothecate  freighta^ 
apon  bottomry,  under  the  same  circumstances  as  those  which 
Ikuthorize  an  hypothecation  of  the  ship  by  him. 

§  3022.  Upon  a  contract  of  bottomry,  the  parties  mat 
Ijiwfully  stipulate  for  a  rate  of  interest  higher  than  that  •! 
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lowed  by  the  law  apon  other  coutracts.  But  a  competeut 
court  may  reduce  the  rate  stipulated  when  it  appears  uujutiti- 
fiable  and  exorbitant. 

§  3023.  A  lender  upon  a  contract  of  bottomry,  made  by 
the  master  of  a  ship,  as  such,  may  enforce  the  contract^ 
though  thti  circumstances  necessary  to  authorize  the  master  to 
hypoihecate  the  ship  did  not  in  fact  exist,  if,  after  due  dili- 
gence and  inquiry,  tne  lender  had  reasonable  grounds  to  1)6- 
licve,  and  did  in  good  faith  believe,  in  the  existence  of  such 
circumstances. 

§  3024.  A  stipulation  in  a  contract  of  bottomry,  imposing 
an^  liability  for  the  loan  independent  of  the  maritime  risks,  is 

TOld. 

§  3025.  In  case  of  a  total  loss  of  the  thing  hypothecated, 
from  a  risk  to  which  the  loan  was  subject,  the  lender  upon 
bottomry  can  recover  nothing;  in  case  of  a  partial  loss,  he 
can  recover  only  to  the  extent  of  the  net  value  to  the  owner 
of  the  part  saved. 

§  3026.  Unless  it  is  otherwise  expressly  agreed,  a  bot- 
tomry loan  becomes  due  immediately  upon  the  termination 
of  the  risk,  although  a  term  of  credit  is  specified  in  the  con- 
tract. 

§  3027.  A  bottomry  lien  is  independent  of  possession, 
and  is  lost  by  omission  to  enforce  it  within  a  reasonable  time. 

§  3028.  A  bottomry  lien,  if  created  out  of  a  real  or  ap- 
parent necessity,  in  good  faith,  is  preferred  to  every  other  lien 
or  chiim  upon  the  same  thing,  excepting  only  a  lien  for  sea- 
men's wages,  a  subseouent  lien  of  material  men  for  supplies 
or  repairs  indispensable  to  the  safety  of  the  ship,  and  a  sub* 
sequent  lien  for  salvage. 

§  3029.  Of  two  or  more  bottomry  liens  on  the  same  sub' 
|ecty  the  latter  in  date  has  preference,  if  created  oat  ol  necei 
fifty. 
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CHAPTER  V. 

RESPONDENTIA. 

• 

Bbotior  8036.  Respondentia,  what. 

8037.  Respondentia  by  owner. 
8088.  Respondentia  by  master. 
8039.  Rate  of  interest. 
«  8040.  Obligations  of  ship  owner. 

§  3036.  Respondentia  is  a  contract  by  which  a  cargo,  ot 
4ome  part  thereof,  is  hypothecated  as  security  for  a  loan,  tlM 
repayment  of  which  is  (dependent  on  maritime  risks. 

§  3037.  The  owner  of  cargo  may  hypothecate  it  upon 
respondentia,  at  any  time  and  place,  and  for  any  lawful  pur- 
pose. 

§  3038.  The  master  of  a  ship  may  hypothecate  its  cai*^u 
upon  respondentia  only  in  a  case  in  which  he  would  be  au- 
thorized to  hypothecate  the  ship  and  freightage,  but  is  unablo 
to  borrow  sumcient  money  thereon  for  repairs  or  supplies 
which  are  necessary  for  the  successful  accomplishment  of  the 
voyage;  and  he  cannot  do  so,  even  in  such  CHse,  if  there  is  no 
reasonable  prospect  of  benefiting  the  cargo  thereby. 

§  3039.  The  provi.^ions  of  sections  3022  to  3029  apply 
equally  to  loans  on  respondentia. 

§  3040.  The  owner  of  a  ship  is  bound  to  repay  to  the 
owner  of  its  cargo  all  which  the  latter  is  compelled  to  pay, 
under  a  contract  of  respondentia  made  by  the  master,  in  oidei 
to  discharge  its  lien. 


CHAPTER  VL 

OTHER  LIENS. 

•■onoir  8046.  Lien  of  seller  of  real  property. 

C047.  When  transfer  of  contract  wi^tcs  Ui 
8018.  Extent  of  seller's  lien. 
8049.  Lien  of  seller  of  personal  property. 
8060.  Purchaser's  lien  on  real  proputy 
80fil.  Uui  tor  servtoer 
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SKCmoH  8052.  Liens  on  personal  property. 
8063.  Lien  of  factor. 

8054.  Banker's  lien. 

8055.  Shipmaster's  lien. 

8056.  Seamen's  lien. 

8057.  Officer's  lien. 

8058.  Judgment  lien. 
3059.  Mechanic's  lien. 
8060.  Lien  on  ships. 

§  3046.  One  who  sells  real  property  has  a  Tender's  lien 
thereon,  independent  of  possession,  for  so  much  of  the  price 
as  remains  unpaid  and  unsecured  otherwise  than  by  the  per- 
sonal obli^tion  of  the  bnyer. 

56Cal.468. 

§  3047.  Where  a  buyer  of  real  property  gives  to  the 
seller  a  written  contract  for  payment  of  all  or  part  of  the 
price,  an  absolute  transfer  of  such  contract  by  the  seller 
waives  his  lien  to  the  extent  of  the  sum  payable  under  the 
contract ;  but  a  transfer  of  such  contract  in  trust  to  pay  debts, 
and  return  the  surplus,  is  not  a  waiver  of  the  lien. 

§  3048.  The  liens  defined  in  sections  3046  and  3050  are 
valid  against  every  one  claiming  under  the  debtor,  except  a 
purchaser  or  incumbi-ancer  in  good  faith  and  for  value. 

§  3049.  One  who  sells  personal  property  has  a  special 
lien  thereon,  dependent  on  possession,  for  its  price,  if  it  is  in 
his  possession  when  the  price  becomes  payable,  and  may  en« 
force  his  lieu  in  like  manner  as  if  the  property  was  pledged  to 
him  for  the  price. 

§  3050.  One  who  pays  to  the  owner  any  part  of  the  price 
of  real  property,  under  an  agreement  for  the  sale  thereof,  has 
a  special  lien  upon  the  property,  independent  of  possession. 
Cor  such  part  of  the  amount  ))aid  as  he  may  be  entitled  to  ro- 
cover  back,  in  case  of  a  failure  of  consideration. 

§-3061«  Every  person  who.  while  lawfully  in  possession  of 
kn  article  of  personal  property,  renders  any  service  to  the 
owner  thereof  by  labor  or  skill  employed  for  the  protection, 
Improvement,  safe  keeping,  or  carnage  thereof,  has  a  special 
^5en  thereon,  dep^podent  on  possession,  for  the  compensation, 
If  any,  which  is  due  to  him  from  the  owner  for  such  service. 
And  livery  or  boarding  or  feed  stable  proprietors  and  persons 
pasturing  horses  or  stock  have  a  lien  dependent  on  possession 
for  their  compensation  in  caring  for,  boarding,  feeding,  or  pas- 


§§  3062-3057  lien.  Wt 

mrinjr  such  hurses  or  stock.  [In  effect  May  28,  1878.]  Ap. 
proved  Msirch  29,  1878. 

53  Cal.  353. 

§  3052.  A  person  who  makes,  alters,  or  repairs  any  article 
of  personal  property,  at  the  request  of  the  owner,  or  legal  pos- 
sessor of  the  property,  has  a  lien  on  the  same  for  his  reasona- 
ble charges  for  work  done  and  materials  furnished,  and  may 
retain  possession  of  the  same  until  the  charges  are  paid.  If 
not  paid  within  two  months  after  the  work  is  done,  the  person 
may  proceed  to  sell  the  property  at  public  auction,  by  giving 
ten  days*  public  notice  of  the  sale  by  advertising  in  some  new»- 
|)aper  published  in  the  county  in  which  the  work  was  done ; 
or,  if  there  be  no  newspaper  published  in  the  county,  then  by 
posting  up  notices  of  the  sale  in  three  of  the  most  public  places 
m  the  town  where  the  work  was  done,  for  ten  days  previous 
to  the  sale.  The  proceeds  of  the  sale  must  be  applied  to  the 
discharge  of  the  lien  and  the  cost  of  keeping  and  selling  the 
property ;  the  remainder,  if  any,  must  be  paid  over  to  the 
owner  thereof. 

§  3053.  A  factor  has  a  general  lien,  dependent  on  posses- 
sion, for  all  that  is  due  to  him  as  such,  upon  all  articles  of 
commercial  value  that  are  intrusted  to  him  by  the  same  prin- 
cipal. 

§  3054.  A  banker  has  a  generni  lien,  dependent  on  posses- 
sion, upon  all  property  in  his  hands  belonging  to  a  customer, 
for  the  balance  due  to' him  from  such  customer  in  the  courso 
of  the  business. 

§  3055.  The  master  of  a  ship  has  a  general  lien,  inde- 
pendent of  possession,  upon  the  ship  and  freightage,  for  ad- 
vances necessarily  made  or  liabilities  necessarily  incurred  by 
bim  for  the  bene^t  of  the  ship,  but  has  no  lien  for  his  w&ges. 

§  3056.  The  mate  and  seamen  of  a  ship  have  a  general 
lien,  independent  of  possession,  upon  the  ship  and  freightage, 
for  their  wages,  which  is  superior  to  every  other  lien. 

§  3057.  An  officer  who  levies  an  attachment  or  execution 
apon  personal  property  acquires  a  special  lien,  dependent  on 

f possession,  upon  such  property,  which  authorizes  him  to  hold 
t  until  the  process  is  discharged  or  satisfied,  or  a  judicial  bs\U 
»f  the  propi-rty  is  had. 
'kxlo  Cit .  IVoc.  55  642,  6Sa 
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§  8058.  The  lien  of  a  judgment  is  regulated  by  the  Code 
y{  Civil  Procedure. 

Code  CIt.  Proc.  §§  671,  674 

§  3059.  The  liens  of  mechanics,  for  materials  and  servicee 
upon  real  property,  are  regulated  by  the  Code  of  Civil  Pro- 
cedure.    [§§  1183-1199.] 

§  3060.  Debts  amounting  to  at  least  fifty  dollars,  con- 
tracted for  the  benefit  of  ships,  are  liens  in  the'^cases  provided 
by  the  Code  of  Civil  Procedure.     [§  813.] 

.    Lien  of  Innkeepers  and  Roarding-house  Keepers,  see  §§  1861-1868  ol 
rhia  Code.    Uens  for  Wages,  &c.,  Code  Civ.  Proc.  ||  1204-1206. 


CHAPTER   VII. 
STOPPAGE  IN  TRANSIT. 

Section  3076.  When  consignor  may  stop  goods 

3077.  What  is  insolvency  of  consignee 

3078.  Transit,  when  ended. 

8079.  Stoppage,  how  effected. 

8080.  Effect  of  stoppage. 

§  3076.  A  seller  or  consignor  of  property,  whose  claim 
for  its  price  or  proceeds  has  not  heen  extinguished,  may,  upon 
the  insolvency  of  the  buyer  or  consignee  becoming  known  to 
him  after  parting  with  the  property,  stop  it  while  on  its 
transit  to  the  buyer  or  consignee,  and  resume  possession 
thereof. 

§  3077.  A  person  is  insolvent,  within  the  meaning  of  the 
last  section,  when  he  ceases  to  pay  his  debts  in  the  manner 
usual  with  persons  of  his  business,  or  when  he  declares  his 
Viability  or  unwillingness  to  do  so. 

§  3078.  The  transit  of  property  is  at  an  end  when  it 
comes  into  the  possession  of  the  consignee,  or  into  that  of 
his  agent,  unless  such  agent  is  employed  merely  to  forward 
the  property  to  the  consignee. 

§  3079.  Stoppage  in  transit  can  be  effected  only  by  notice 
to  the  carrier  or  depositary  of  the  property,  or  by  takinji 
ictuul  possession  thereof. 

§  3080.  Stoppage  in  transit  docs  not,  ot  itself,  rescind  a 
•ale.  but  is  a  means  of  enforcing  the  lien  of  the  seller. 
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TITLE   XV. 

NEGOTIABLE  INSTRUMENTS. 

Chapter  I.  Negotiable  Instruments  in  General,  §§  MM 
3165. 
II.  Bills  of  Exchange,  §§  3171-3238, 

III.  Pkomissoky  Notes,  §§  3244-3248. 

IV.  Checks,  §§  3254-3255. 

V.  Bank    Notks  and   CfiirnFiGATBy    or   Darocn 
§§  3261-3262. 


CHAPTER  I. 
NBGOTIABLB  INSTRUMENTS  IN  aENBBAXa. 

Abtiolb  I.  Geitebal  Definitions,  §§  3086-3096. 
II.  Interpretation,  §§  3099-3104. 

III.  Indorsement,  §§  3108-8125. 

IV.  Presentment  for  Payment,  §§  8130-3137. 
V.  Dishonor,  §§  3141^151. 

VI.  KxcusB  OF  Presentment  and  Notiob,  §§  8I65-<8160 
VU.  Extinction,  §§  3164-3165. 

ARTICLE  I. 
general  definitions. 

fwmov  8086.  To  what  instrumentB  this  title  b  mppUeabl*. 

8087.  Negotiable  instrument,  what. 

8088.  Must  be  for  unconditional  payment  of  moMj 

8089.  Payee. 

8090.  Instrument  may  be  in  altematir* 

8091.  Date,  &c. 

4002.  May  contain  a  pledge,  &o, 

8098.  What  it  must  not  contain. 

3094.  Date. 

8095.  Different  classes  of  n^otiable  instruments. 

§  3086.  The  provisions  of  this  title  apolv  only  trj  n^i^ 
Jal)]e  instruments,  as  defined  in  this  article. 

S  8087.  A  negotiable  instrament  is  a  wHtt«B  pKjnise  ei 
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reanest  for  the  payment  of  a  certain  sum  of  mone^  to  order 
or  Dearer,  in  comormitj  to  the  provisions  of  this  article. 

§  3088.  A.  negotiable  instrument  must  be  made  p&vable 
in  money  only,  and  without  any  condition  not  certain  of  fot 
filment. 

§  3089.  The  person  to  whose  order  a  negotiable  instm- 
mcut  is  made  payable  must  be  ascertainable  at  the  time  tiie 
instrument  is  made. 

§  3090.  A  negotiable  instrument  may  give  to  the  paye9 
an  option  l)etween  the  payment  of  the  sum  specified  tnerein 
and  tbe  performance  of  another  act ;  but  as  to  the  latter,  the 
instrument  is  not  within  the  provisions  of  this  title. 

§  3091.  A  negotiable  instrument  may  be  with  or  without 
date,  and  with  or  without  designation  of  the  time  or  place  of 
payment. 

§  3092.  A  negotiable  instrument  may  contain  a  pledge  of 
collateral  security,  with  authoiity  to  dispose  thereof. 

§  3093.  A  negotiable  instrument  must  not  contain  any 
other  contract  than  such  as  is  specified  in  this  article. 

§  8094.  Any  date  may  be  inserted  by  the  maker  of  a  ne- 
gotiable instrument,  whether  past,  present,  or  future,  and  the 
mstrument  is  not  invalidated  by  his  death  or  incapacity  at  the 
time  of  the  nominal  date. 

§  3095.  There  are  six  classes  of  negotiable  insti amenta, 
namely : 

1.  Bills  of  exchange; 

2.  Promissory  notes ; 
d.  Banknotes; 

4.  Checks; 

5.  Bonds; 

6  Certificates  of  deponfc 
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ARTICLE   II. 

INTBBPBETATIOIT  OV  KEGOTIABLB  INSTBUMBNTS. 

Siorioir  8099.  Time  and  place  of  payment. 

8100.  Place  of  payment  not  specified. 

8101.  Instruments  payable  to  a  person  or  bis  order,  how  eon 

strued. 

8102.  Unindorsed  note,  when  negotiable. 

8103.  Fictitious  payee. 

8104.  Presumption  of  consideration. 

§  3099.  A  negotiable  instrumeDt  which  does  not  specify 
the  time  of  payment  is  payable  immediately. 

§  3100.  A  negotiable  instrument  which  does  not  specify 
a  place  of  payment  is  payable  at  the  residence  or  place  of 
business  of  the  maker,  or  wherever  he  may  be  found*  [In 
effect  July  1,  1874.] 

§  3101.  An  instrument,  otherwise  negotiable  in  form,  pay- 
able to  a  person  named,  but  with  the  words  added,  "  or  to 
his  order,"  or  "  to  bearer,"  or  words  equivalent  thereto,  is  in 
the  former  case  payable  to  the  written  order  of  such  person, 
and  in  the  latter  case  payable  to  the  bearer. 

§  3102.  A  negotiable  instrument,  made  payable  to  the 
order  of  the  maker,  or  of  a  fictitious  person,  if  issued  by  the 
maker  for  a  valid  consideration,  without  indoi-sement,  has  the 
same  effect  against  him  and  all  otlier  persons  having  notice  of 
the  facts  as  if  payable  to  the  bearer. 

64  Cal.  110. 

§  3103.  A  negotiable  instrument,  made  payable  to  tht 
order  of  a  person  obviously  fictitious,  is  payable  to  the  bearer 

§  3104.  The  signature  of  ever^  drawer,  acceptor,  and  in 
dorser  of  a  negotiable  instrument  is  presumed  to  have  been 
made  for  a  valuable  consideration,  before  the  macuiity  of  the 
iartnunent,  and  in  the  ordinary  coiine  of  businesa. 
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ABTICLE  III. 

INDORSEMENT. 

Ibotioh  8106.  Tndoraement,  what. 

8109.  Agreement  to  indorse. 

8110.  When  may  be  made  on  separate  pap«r. 

8111.  Kinds  of  indorsement. 

8112.  General  indorsement,  what. 

8113.  Special  indorsement,  what. 

8114.  General  indorsement,  how  made  special 

8115.  Destruction  of  negotiability  by  indorser 

8116.  Implied  warranty  of  indorser. 
3117.  Indorser,  when  liable  to  payee. 

8118.  Indorsement  withoat  recourse. 

8119.  Same. 

8120.  Indorsee  privy  to  contract. 

8121.  Rights  of  accommodation  indorser     (Bepealed.) 

8122.  Eflfect  of  want  of  consideration. 
8128.  Indorsee  in  due  course,  what. 

8124.  Kights  of  indorsee  in  due  course. 

8125.  Instrument  left  blank. 

§  3108.  One  who  writes  his  name  upon  a  n^otiable  in 
strument,  otherwise  than  as  a  maker  or  acceptor,  and  delivera 
It,  with  his  name  thereon,  to  another  person,  is  called  an  in- 
dorser, and  his  act  is  called  indorsement. 

§  3109.  One  who  agrees  to  indorse  a  negotiable  instru- 
ment is  bound  to  write  his  signature  upon  the  back  of  the  in- 
Itrument,  if  there  is  sufficient  space  thereon  for  that  purpose. 

§  31 10.  When  there  is  not  room  for  a  signatnre  upon  the 
back  of  a  negotiable  instrument,  a  signature  equivalent  to  an 
indorsement  thereof  may  be  made  upon  a  paper  annexed 
thereto. 

§  3111.  An  indorsement  maj  be  general  or  special. 

§  3112.  A  general  indorsement  is  one  by  which  no  in- 
iorsee  is  named. 

§  3113.  A  special  indorsement  specifies  the  indorsee. 

§  3114.  A  negotiable  instrument  bearing  a  general  in 
dorsement  cannot  be  afterwards  specially  indorsed ;  but  any 
lawful  holder  may  turn  a  general  indorsement  into  a  special 
one,  by  writing  above  it  a  direction  for  payment  to  a  partio^ 
«lar  person. 
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§  3116.  A  special  iiidorsement  maj,  bj  express  words  lor 
that  purpose,  but  not  otherwise,  be  so  made  as  to  render  thu 
iostrament  not  neeotiahle. 

§  3116.  Every  indorser  of  a  negotiable  instmmeDt,  uideM 
his  indorsement  is  qualified,  warrants  to  eyery  snbiseqiienl 
holder  thereof,  who  is  not  liable  thereon  to  him : 

1 .  That  it  is  in  all  respects  what  it  purports  to  be ; 

2.  That  he  has  a  good  title  to  it ; 

3.  That  the  signatures  of  ail  prior  parties  are  binding  upon 
them ; 

4.  That  if  the  instmment  is  dishonored,  the  indorser  -will, 
npon  notice  thereof  duly  given  to  him,  or  without  notice,  where 
ft  is  excused  by  law,  pay  the  same  with  interest,  unless  exon- 
erated under  the  provisions  of  sections  thirty-one  hundred  and 
eighty-nine,  tliirty-two  hundred  and  thirteen,  thirty-two  hun- 
dred  and  forty-eight,  or  thirty-two  hundred  and  fifty-five.  [In 
e^ect  July  1, 1874.] 

§  8117.  One  who  indorses  a  negotiable  instmment  before 
it  is  delivered  to  the  payee  is  liable  to  the  payee  thereon,  as 
an  indorser. 

§  3118.  An  indorser  may  oualify  his  indorsement  with 
the  words,  "without  recourse,'  or  equivalent  words;  and 
npon  such  indorsement,  he  is  responsible  only  to  the  same  ex- 
tent as  in  the  case  of  a  transfer  without  indorsement. 

§  81 19.  Except  as  otherwise  prescribed  by  the  last  section, 
an  indorsement,  without  recourse,  has  the  same  efiect  as  any 
other  indor)<ement. 

§  8120.  An  indorsee  of  a  negotiable  instrument  has  the 
same  rights  against  every  prior  party  thereto  that  he  would 
have  had  if  the  contract  had  been  made  directly  between  them 
m  the  first  instance. 

§  8121  of  said  Code  is  repealed.    [In  effect  July  1, 1874.] 

§  8122.  The  want  of  consideration  for  the  undertaking 
of  a  maker,  acceptor,  or  indorser,  of  a  negotiable  instrument 
io<*fl  not  exonerate  him  from  liability  thereon  to  an  indorsef 
«  good  faith  for  a  consideration. 
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§  8123.  An  indorsee  in  due  course  is  one  who,  in  good 
faith,  in  the  ordinarj  course  of  business,  and  for  ralue,  before 
its  apparent  maturity  or  presumptive  dishonor,  and  without 
knowledge  of  iu  actual  dishonor,  acquires  a  negotiable  instru- 
ment dulj  indorsed  to  him,  or  indorsed  generally,  or  payable 
do  the  bearer. 
64Cal.l09. 

§  8124.  An  indorsee  of  a  negotiable  instrument,  in  due 
sourse,  noquires  an  absolute  title  thereto,  so  that  it  is  valid  in 
his  hands,  notwithstanding  any  provision  of  law  making  it 
generally  void  or  voidable,  and  notwitbstauding  any  defect  ia 
the  title  of  the  ]3erson  from  whom  he  acquired  it. 

Code  Civ.  Proc.  §  368. 

§  8126.  One  who  makes  himself  a  party  to  an  instrnment 
intended  to  be  negotiable,  but  which  is  left  wholly  or  partly 
in  blank,  fur  the  purpose  of  hlling  afterwards,  is  liable  upon 
the  instrument  to  an  indorsee  thereof  in  due  coui'se,  in  wnat- 
•rer  manner  and  at  whatever  time  it  may  be  filled,  so  long  M 
it  remains  negotiable  in  form. 


ARTICLE  IV. 

PRESENTMENT   FOR  PAYMENT. 

IMTION  8130.  Eifect  of  want  of  demand  on  principal  debtor. 

8131.  Presentment,  how  made. 

8132.  Apparent  maturity,  when. 

8133.  Frefumptive  dishonor  of  bill,  payable  after  sight. 

8134.  Apparent  maturity  of  bill,  payable  at  gight. 
8136.  Apparent  maturity  of  note. 

8136.  Same. 

8137.  Surrender  of  instrument,  when  a  condition  of  payment 

§  8180.  It  is  not  necessary  to  make  a  demand  of  payment 
upon  the  principal  debtor  in  a  negotiable  instrument  m  order 
to  charge  him  ;  but  if  the  instrument  is  by  its  terms  payable 
at  a  specified  place,  and  he  is  able  and  willing  to  pay  it  there 
at  maturity,  such  abilitv  and  willingness  are  equivalent  to  an 
oflfor  of  payment  upon  his  part. 

i  8181.  Presentment  of  a  negotiable  instrument  for  pa^ 
Bienty  when  necessary,  must  be  made  aa  follows,  as  nearly  u 
\j  reasonable  diligence  it  is  practicable : 

Itt  The  instrument  must  be  presented  by  the  holder; 

27 
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Sd.  The  instrument  must  be  presented  to  the  principa] 
debtor,  if  he  can  be  found  at  the  place  where  presentment 
should  be  made ;  and  if  not,  then  it  must  be  presented  to  some 
other  person  having  charge  thereof,  or  employed  therein,  ii 
one  can  be  found  there ; 

Sd.  An  instrument  which  specifies  a  place  for  its  payment 
must  be  presented  there ;  and  if  the  place  specified  includes 
more  than  one  house,  then  at  the  place  of  residence  or  businesi 
of  the  principal  debtor,  if  it  can  be  found  therein ; 

4th.  An  instrument  which  does  not  specify  a  place  for  its 
payment  must  be  presented  at  the  place  of  residence  or  busi- 
ness of  the  principal  debtor,  or  wherever  he  may  be  found,  at 
the  option  of  the  presentor  ;  and, 

5ih.  The  instrument  must  be  presented  upon  the  day  of  its 
maturity,  or,  if  it  be  payable  on  demand,  it  may  be  presented 
upon  any  day.  It  must  be  presented  within  reasonable  hoars; 
and,  if  it  be  payable  at  a  banking  house,  within  the  usual 
banking  hours  of  the  vicinity,  but,  by  the  consent  of  the  per- 
son to  whom  it  should  be  presented,  it  may  be  presented  at 
any  hour  of  the  day ; 

6th.  If  the  principal  debtor  have  no  place  of  business,  or  if 
his  place  of  business  or  residence  cannot,  with  reasonable  dili* 
gence,  be  ascertained,  presentment  for  payment  is  excused. 
[In  effect  July  1,  1874.] 

§  8132.  The  apparent  maturity  of  a  negotiable  instm- 
ment,  payable  at  a  particular  time,  is  the  day  on  which,  by 
its  terms,  it  becomes  due,  or  when  that  is  a  holiday,  the  next 
business  day. 

§  3133.  A  bill  of  exchange,  payable  at  a  certain  time 
after  siglit,  which  is  not  accepted  within  ten  daprs  after  iti 
date,  in  addition  to  the  time  which  would  suffice,  with  ordinary 
diligence,  to  forward  it  for  acceptance,  is  presumed  to  hav€ 
been  dishonored. 

§  3134.  The  apparent  maturity  of  a  bill  of  exchange 
payable  at  sight  or  on  demand,  is : 

1.  If  it  bears  interest, -one  year  after  its  date ;  or, 

2.  If  it  does  not  bear  interest,  ten  days  after  its  date,  in  ad* 
dition  to  the  time  which  would  suffice,  with  ordinary  diligence 
to  forward  it  for  acceptance. 

S  8 136.  The  apparent  maturity  of  a  promissory  nol« 
^yable  at  sight  or  on  demand,  is : 
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1.  If  it  bears  interest,  one  jear  after  its  date ;  or, 

2.  If  it  does  not  bear  interest,  six  months  after  its  date. 

§  3136.  Where  a  promissory  note  is  payable  at  a  certain 
time  after  sight  or  demand,  such  time  is  to  be  added  to  the 
periods  mentioned  in  the  last  section. 

§  3137.  A  party  to  a  necrotlMe  instmment  may  require, 
as  a  condition  concurrent  to  its  payment  by  him  : 

1 .  That  the  instrument  be  surrendered  to  him,  unless  it  is 
lost  or  destroyed,  or  the  holder  has  other  claims  upon  it ;  or 

2.  If  the  holder  has  a  right  to  retain  the  instrument  and 
does  retain  it,  then  that  a  receipt  for  the  amount  paid,  or  an 
exoneration  of  the  party  paying,  be  written  thereon ;  or, 

3.  If  the  instrument  is  lost  or  destroyed,  then  that  the 
holder  give  to  him  a  bond,  executed  by  himself  and  two  suffi- 
cient sureties,  to  indemnify  him  against  any  lawful  datm 
thereon. 

ARTICLE  V. 

DISHONOR  OF  NEGOTIABLB  INSTBUMBNTS. 

SionON  8141.  Dishonor,  what. 

8142.  Notice,  hy  whom  giyen. 

8143.  Form  of  notice. 

8144.  Notice,  how  serred. 

8145.  Notice,  how  served  after  indorser's  death. 

8146.  Notice  given  in  ignorance  of  death,  valid. 

8147.  Notice,  when  to  be  given. 

8148.  Notice  of  dishonor,  when  to  be  mailed. 

8149.  Notice,  how  given  by  agent. 

8160.  Additional  time  for  notice  by  iniomer. 

8161.  Effect  of  notice  of  dishonor. 

§  3141.  A  negotiable  instrument  is  dishonored,  when  it  is 
either  not  paid,  or  not  accepted,  according  to  its  tenor,  on  pre* 
sentment  for  the  purpose,  or  without  presentment,  where  that 
is  excused. 

§  3142.  Notice  of  the  dishonor  of  a  cegotiable  instrument 
Uiay  be  given : 

1    By  a  holder  thereof;  or 

2.  B^  any  party  to  the  instrument  who  might  be  compelled 
to  pav  it  to  the  holder,  and  who  would,  upon  taking  it  up,  have 
%  nght  to  reimbursement  from  the  party  to  whom  the  notice 
%  giTen. 

66  Cal  407. 
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§  3143.  A  notice  of  dishonor  may  be  given  in  any  ibmi 
which  describes  the  instrument  with  reasonable  certainty,  and 
substantially  informs  the  party  receiving  it  that  the  instrument 
has  been  disLoaored. 

67  Cal.  827. 

§  3144.  A  notice  of  dishonor  may  be  given : 

1.  By  delivering  it  to  the  party  to  be  charged,  personally, 
at  any  place ;  or, 

2.  By  delivering  it  to  some  person  of  discretion  at  the  plac« 
of  residence  or  business  of  such  party,  apparently  acting  for 
him ;  or, 

3.  By  properly  folding  the  notice,  directing  it  to  the  party 
to  be  charged,  at  his  place  of  residence,  according  to  the  best 
information  that  the  person  giving  the  notice  can  obtain,  de- 
positing it  in  the  post  office  moat  conveniently  accessible  from 
the  place  where  the  presentment  was  made,  and  paying  th« 
postage  thereon. 

57  Cal.  327. 

§  3146.  In  case  of  the  death  of  a  party  to  whom  notice  of 
dishonor  should  otherwise  be  given,  the  notice  must  be  given 
to  one  of  his  personal  representatives ;  or,  if  there  are  none, 
then  to  any  member  of  his  family  who  resided  with  him  at  his 
death ;  or,  if  there  is  none,  then  it  must  be  mailed  to  his  last 
place  of  residence,  as  prescribed  by  subdivision  3  of  the  last 
section. 

§  3146.  A  notice  of  dishonor  sent  to  a  part^  after  hit 
death,  but  in  ignorance  thereof,  and  in  good  faith,  is  valid. 

§  3147.  Notice  of  dishonor,  when  given  by  the  holder  of 
an  instrument  or  his  agent,  otherwise  than  by  mail,  must  be 
friven  on  the  day  of  dishonor,  or  on  the  next  business  day 
Uiereafter. 

S  3148.  When  notice  of  dishonor  is  given  by  mail,  it  must 
be  deposited  in  the  post  office  in  time  for  the  firat  mail  which 
closes  after  noon  of  the  first  business  day  succeeding  the  dis- 
honor, and  which  leaves  the  place  where  the  instrument  was 
dishonored,  for  the  place  to  which  the  notice  should  be  sent. 

§  8149.  When  the  holder  of  a  negotiable  instrument,  at 
the  time  of  its  dishonor,  is  a  mere  agent  for  the  owner,  it  is 
sufficient  for  him  to  give  notice  to  his  principal  in  the  sam€ 
AAimcr  as  to  an  indorser,  and  his  principal  may  give  notice  l# 
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any  other  party  to  be  charged,  as  if  he  were  himself  an  in- 
dorser.  And  it  an  agent  of  the  owner  employs  a  sub-a^ent,  i\ 
is  sufficient  for  each  successive  agent  or  sub-agent  to  give  no* 
tice  in  like  manner  to  his  own  principal. 

§  8160.  Every  party  to  a  negotiable  instrument,  receiving 
notice  of  its  dishonor,  has  the  like  time  thereaft-er  to  give  sim- 
ilar notice  to  prior  parties  as  the  original  holder  had  after  its 
dishonor.  But  this  additional  time  is  available  only  to  the 
particular  party  entitled  thereto. 

§  3161.  A  notice  of  the  dishonor  of  a  negotiable  instm- 
iient,  if  valid  in  favor  of  the  party  giving  it,  enures  to  the  ben- 
efit of  all  other  parties  thereto  whose  right  to  give  the  like 
aotice  has  not  then  been  lost. 


ARTICLE  VI. 

EXCUSE  OF  PBE8ENT1IBNT  AKD   NOTICE. 

Section  3156.  Notice  of  dishonor,  when  excused. 

8156.  Presentment  and  notice,  when  excused. 

8157.  Same. 

8158.  Delay,  when  excused. 

8159.  Waiyer  of  presentmoit  and  notice. 

8160.  Waiver  of  protest. 

§  8165.  Notice  of  dishonor  is  excused : 

1.  When  the  party  by  whom  it  should  be  given  cannot, 
with  reasonable  diligence,  ascertain  either  the  place  of  resi- 
dence or  business  of  the  party  to  be  charged ;  or, 

2.  When  there  is  no  post  office  communication  between  the 
town  of  the  party  by  whom  the  notice  should  be  given  and 
the  town  in  which  the  place  of  residence  or  business  of  the 
party  to  be  charged  is  situated ;  or, 

3.  When  the  party  to  be  charged  is  the  same  person  who 
dishonors  the  instrument ;  or, 

4.  When  the  notice  is  waived  by  the  party  entitled  thereto. 

§  8156.  Presentment  and  notice  are  excused  as  to  any 
party  to  a  negotiable  instrument  who  informs  the  holder, 
frithm  ten  days  before  its  maturity,  that  ft  will  be  dishonored. 

\  8167.  If,  before  or  after  the  maturity  of  an  instrument, 
«n  indorser  has  received  full  security  for  the  amount  thereof 
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or  the  maker  has  assigned  all  his  estate  to  him  as  such  seenr- 
itj,  presentment  and  notice  to  him  are  excused. 

§  3158.  Delay  in  presentment,  or  in  giving  notice  of  dis- 
honor, is  excused  when  caused  hj  circumstances  which  the 
party  delayin<^  could  not  have  avoided  by  the  exercise  of  rea- 
sonable care  and  diligence. 

§  3159.  A  waiver  of  presentment  waives  notice  of  di^ 
honor  also,  unless  the  contrary  is  expressly  stipulated ;  but  a 
waiver  of  notice  does  not  waive  presentment.  ^ 

§  3160.  A  waiver  of  protest  on  any  negotiable  instrument 
other  than  a  foreign  bill  of  exchange  waives  presentment  and 
notice. 

ARTICLE  VII. 

EXTINCTION  OF  NEGOTIABLE    INSTRUMENTS. 

Seoiion  8164.  Obligation  of  i>arty,  when,  extinguished. 
8166.  ReTiyai  of  obligation.    (Repealmi.) 

§  3164.  The  obligation  of  a  party  to  a  negotiable  instra- 
ment  is  extinguished : 

1.  In  like  manner  with  that  of  parties  to  contracts  in  gen 
eral;  or, 

2.  By  payment  of  the  amount  due  upon  the  instrument,  al 
or  after  its  maturity,  in  good  faith  and  in  the  ordinary  course 
of  business,  to  any  person  having  actual  possession  thereof 
and  entitled  by  its  terms  to  payment. 

§  3165  of  said  Code  is  repealed.     [In  eftect  July  1,  18r-«.* 
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ARTICLE   I. 

FORM  AND  IKTERPRBTATION   OF  A  BILL. 

Sionoir  Sin.  Bill  of  exchange,  what. 

8172.  Drawee,  in  case  of  need. 

8173.  Bill  in  parts  of  a  set. 

8174.  When  must  be  in  a  set. 

8176.  Presentment,  &c.,  of  part  of  Bet. 

8176.  Bill,  where  payable. 

8177.  Rights  and  obligations  of  drawer. 

§  8171*  A  bill  of  exchange  is  an  instrument,  negotiable 
Vn  form,  by  which  one,  who  is  called  the  drawer,  requests  an- 
other^ called  the  drawee,  to  pay  a  specified  sum  of  money. 

§  3172.  A  bill  of  exchange  may  give  the  name  of  any 
person  in  addition  to  the  drawee,  to  be  resorted  to  in  case  of 
need. 

§  3173.  A  bill  of  exchange  may  be  drawn  in  any  number 
of  parts,  each  part  stating  the  existence  of  the  othera,  and  all 
forming  one  set. 

§  3174.  An  agreement  to  draw  a  bill  of  exchange  bindi 
the  drawer  to  execute  it  in  three  parts,  if  the  other  party  to 
the  agreement  desires  it. 

§  3175.  Presentment,  acceptance,  or  payment,  of  a  single 
part  in  a  set  of  a  bill  of  exchange,  is  sufficient  for  the  whole. 

§  3176.  A  bill  of  exchange  is  payable  : 

1.  At  the  place  where,  by  its  terms,  it  is  made  payable  ;  or, 

2.  If  it  specify  no  place  of  payment,  then  at  the  place  to 
rhich  it  is  addressed ;  or, 

3.  If  it  be  not  addressed  to  any  place,  then  at  the  place  of 
residence  or  business  of  the  drawee,  or  wherever  he  may  bo 
found. 

If  the  drawee  has  no  place  of  business,  or  if  his  place  of 
bu!>ines8  or  residence  [cannot]  with  reasonable  diligence  be 
ascertained,  presentment  for  payment  is  excused,  and  the  bill 
may  be  protested  for  non-payment.     [In  effect  July  1,  1874.] 

I  8177.  The  rights  and  obligations  of  the  drawer  of  a 
MU  of  exchange  are  the  same  as  those  of  the  first  indorser  d 
lay  other  negotiable  instrument. 
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ARTICLE  n. 

DATS   OF  GBACE. 
SscnoN  S181   Bays  of  gtaoe. 
§  8181.  Days  of  grace  are  not  allowed. 

ARTICLE  in. 

PRESENTMENT  FOR  ACCEPTANCE. 

Bkizon  S186.  When  a  bill  may  be  presented. 

8186.  Presentment,  how  made. 

8187.  Presentment  to  joint  drawees. 

3188.  When  presentment  to  be  made  to  drawee  in  caM  of  UM& 
8189.  Presentment,  when  must  be  made. 

§  8186.  At  any  time  before  a  bill  of  exchange  is  payable 
the  holder  may  present  it  to  the  drawee  for  acceptaxu:e,  and  U 
acceptance  is  refused,  the  bill  is  dishonored. 

§  3186.  Presentment  for  acceptance  must  be  made  in  the 
following  manner,  as  nearly  as  by  reasonable  diligence  il  u 
practicable : 

1.  The  bill  must  be  presented  by  the  holder  or  his  agent; 

2.  It  must  be  presented  on  a  business  day,  and  within  rea- 
sonable hours ; 

3.  It  must  be  presented  to  the  drawee,  or,  if  he  be  absent 
from  his  place  of  residence  or  business,  to  some  person  having 
char<j:e  thereof,  or  employed  therein  ;  and, 

4.  The  drawee,  on  such  presentment,  may  postpone  his  ao 
ceptance  or  refusal  until  the  next  day.  If  the  draw(>e  have  no 
pliice  of  business,  or  if  liis  place  of  business  or  reLidence  can- 
not, with  reasonable  dili<:ence,  be  asceitained,  presentment  for 
acceptance  is  excused,  and  the  bill  may  be  protested  for  non- 
acceptance.     [In  eft'ect  July  1,  1874.] 

§  3187.  Presentment  for  acceptance  to  one  of  serenl 
joint  drawees,  and  refusal  by  him,  dispenses  with  presbncinent 
to  the  others. 

f  8188.  A  bill  of  exchange  which  specifies  a  (^rrrw  li 
of  need,  must  be  presented  to  him  for  accepr^^  j<  ;«  paj 
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ment,  as  the  case  may  be,  before  it  can  be  treated  as  dis- 
honored. 

§  3189.  When  a  bill  of  exchange  is  payable  at  a  specified 
time  after  sight,  the  drawer  and  indorsers  are  exonerated  if 
it  is  not  presented  for  acceptance  within  ten  days  after  the 
time  which  would  suffice,  with  ordinary  diligence,  to  forward 
It  for  acceptance,  unless  presentment  is  excused. 


ARTICLE  IV. 

ACCEPTANCB. 

BaoziOM  S193.  Acceptance,  how  made. 

81d4.  Holder  entitled  to  acceptance  on  face  of  bill. 

8195.  What  acceptance  sufiflcient  with  consent  of  hold* 

8196.  Acceptance  by  geparate  instrument. 

8197.  Promise  to  accept,  when  equivalent  to  acceptance. 

8198.  Cancellation  of  acceptance. 

8199.  What  is  admitted  by  acceptance. 

§  3193.  An  acceptance  of  a  bill  must  be  made  in  wn  ing, 
by  tlie  drawee  or  by  an  acceptor  for  honor,  and  may  be  made 
by  the  acceptor  writing  his  name  across  the  face  of  the  bill, 
with  or  without  other  words. 

§  8194.  The  holder  of  a  bill  of  exchange,  if  entitled  to  an 
acceptance  thereof,  may  treat  the  bill  as  dishonored  if  the 
drawee  refuses  to  write  across  its  face  an  unqualified  accept- 
ance. 

§  3196.  The  holder  of  a  bill  of  exchange  may,  without 
prejudice  to  his  rights  against  prior  parties,  receive  and  treat 
as  a  sufficient  acceptance  : 

1.  An  acceptance  written  upon  any  pait  of  the  bill,  or  upon 
a  separate  paper ; 

2.  An  acceptance  qualified  so  far  only  as  to  make  the  bH] 
payable  at  a  particular  place  within  the  city  or  town  in  which, 
if  the  acceptance  was  anqualitied,  it  would  be  payable  ;  or, 

8.  A  refusal  by  the  arawee  to  return  the  bill  to  the  holder 
after  presentment,  in  which  case  the  bill  is  payable  immedi- 
ately, without  regard  to  its  ternos. 

§  8196.  The  aeoeptance  of  a  bill  of  exchange,  by  a  sep 
vate  instrument,  binds  the  acceptor  to  one,  who,  npon  the 
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faith  thereof,  has  the  bill  fer  valae  or  other  good  oonsiderm 
tion. 

§  8197.  An  unconditional  promise,  in  writing,  to  accept  a 
bill  of  exchan<>;e,  is  a  sufficient  acceptance  thereof,  in  favor  of 
everj  person  who  upon  the  faiih  thereof  has  taken  the  bill  for 
value  or  other  good  consideration. 

§  3198.  The  acceptor  of  a  bill  of  exchange  may  cance 
his  acceptance  at  any  time  before  delivering  the  bill  to  the 
holder,  and  before  the  holder  has,  with  the  consent  of  the  ac- 
ceptor, transferred  his  title  to  another  person  who  has  given 
fame  for  it  upon  the  faith  of  such  acceptance. 

§  8199.  The  acceptance  of  a  bill  of  exchange  admits  the 
signature  of  a  drawer,  but  does  not  admit  the  si<rnature  of  any 
indorser  to  be  genuine.    [In  effect  July  1,  1874. J 


ARTICLE  V. 

AOCSFTANCB  OR  PAYMENT  FOR  HONOR. 

BlonOK  8203.  When  bill  may  be  accepted  or  paid  for  honor. 

8204.  Holder  of  bill  of  exchange  bound  to  accept  paymemt  fm 

honor. 
8206.  Acceptance  for  honor,  how  made. 
8206.  IIow  enforced. 
8207  Notice  of  dishonor  not  excused  by  acceptance  for  honor. 

§  8208.  On  the  dishonor  of  a  bill  of  exchange  bj  the 
drawee,  and,  in  case  of  a  foreign  bill,  after  it  has  been  duly 
protested,  it  may  be  accepted  or  paid  by  any  person,  for  the 
nonor  of  any  party  thereto. 

§  8204.  The  holder  of  a  bill  of  exchange  is  not  bound 
to  allow  it  to  be  accepted  for  honor,  but  is  boand  to  accept 
payment  for  honor. 

§  8206.  An  acceptor  or  payor  for  honor  mnst  write  a 
memortindam  upon  the  bill,  stating  therein  for  whose  honoi 
he  aceef>ts  or  pays,  and  must^ive  notice  to  such  parties,  with 
reasonable  diligence,  of  the  fact  of  such  acceptance  or  pay- 
uent.  Having  done  so,  he  is  entitled  to  reimbursement  trofll 
«Dch  parties,  and  from  aJl  parties  prior  to  them. 
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§  8206.  A  bill  of  exchange  which  has  been  accepted  for 
oonor  most  be  presented  at  its  maturity  to  the  drawee  for 
payment,  and  notice  of  its  dishonor  by  him  must  be  giyen  to 
the  acceptor  for  honor,  in  like  manner  as  to  an  indorser  * 
after  which  the  acceptor  for  honor  must  pay  the  bill. 

§  3207.  The  acceptance  of  a  bill  of  exchange  for  honor 
does  not  excuse  the  holder  from  giving  notice  of  its  dishonor 
by  the  drawee. 

ARTICLE  VI. 

FBBSENTHENT  FOR  PAYMENT. 

SwrnoN  8211.  Presentment,  when  bill  not  accepted,  where  mad6. 
8212.  Presentment  of  bill,  payable  at  particular  place. 
^13.  Effect  of  delay  in  presentment,  in  certain  cases. 
8214.  Effect  in  other  cases, 

§  3211.  If  a  bill  of  exchange  is  by  its  terms  payable  at  a 

C articular  place,  and  is  not  accepted  on  presentment,  it  must 
e  presented  at  the  same  place  for  payment,  when  present- 
ment for  payment  is  necessary. 

§  8212.  A  bill  of  exchange,  accepted  payable  at  a  partic- 
alar  place,  must  be  presented  at  that  place  for  payment,  when 
presentment  for  payment  is  necessary,  and  need  not  be  pre- 
sented elsewhere. 

§  8213.  If  a  bill  of  exchange,  payable  at  sight  or  on  de- 
mand, without  intere.^t,  is  not  duly  presented  for  payment 
within  ten  days  after  the  time  in  which  it  could,  with  reason- 
able diligence,  be  transmitted  to  the  proper  place  for  such 
presentment,  the  drawer  and  indorsers  are  exonerated,  unless 
such  presentment  is  excused. 

§  3214.  Mere  delay  in  presenting  a  bill  of  exchange  pay* 
ftble  with  interest,  at  sight  or  on  demand,  does  not  exonerati 
toy  purtj  thereto. 
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ARTICLE  Vn. 

BXCnSB  OF  PRXSENTMBNT  AlTD  NOTIOB. 

Sbotion  8218.  Presentment,  when  ezciued. 

8219.  Delay,  when  excused. 

8220.  Presentment  and  notice,  when  ezcnBed. 

§  8218.  The  presentment  of  a  bill  of  exchange  for  accept' 
ftnco  Is  excused  if  the  drawee  has  not  capacity  to  accept  it. 

§  3219.  Delay  in  the  presentment  of  a  bill  of  exchan<;e 
for  acceptance  is  excused,  when  cansed  by  circamstanccs  over 
which  the  holder  has  no  control. 

§  8220.  Presentment  of  a  bill  of  exchange  for  acceptance 
or  payment,  and  notice  of  its  dishonor,  are  excused  as  to  th« 
drawer,  if  he  forbids  the  drawee  to  accept,  or  the  acceptor  to 
pay  the  bill ;  or  if,  at  the  time  of  drawing,  he  had  no 
to  belieye  that  the  drawee  would  accept  or  pay  the  same. 


ARTICLE  VIII. 

FOKBION  BILLS. 

SionoN8224.  Definitions. 

8226.  Protest  necessary. 

8226.  Protest,  by  whom  made. 

8227.  Protest,  how  made. 

8228.  Protest,  where  made. 

8229.  Protest,  when  to  be  made. 

8280.  Protest,  when  excused. 

8281.  Notice  of  protest,  how  giyeo. 

8282.  Waiver  of  protest. 

8238.  Declaration  before  payment  for  honor. 
8284.  Damages  allowed  on  dishonor  of  foreiga  VIU. 

8235.  Rate  of  damages. 

8236.  Interest  on  amonnt  of  protestad  bill. 

8287.  Damages,  how  estimated. 

8288.  Same. 

§  8224.  An  inland  bill  of  exchange  is  one  drawn  and  pay 
ftble  within  this  State.    All  others  are  foreign. 

§  8226.  Notice  of  the  dishonor  of  a  foreign  bill  of  ex 
fbango  can  be  given  only  by  notice  of  its  protest. 
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I  8226.  Protest  must  be  made  bj  a  notary  public,  If  with 
reasonable  diligence  one  can  be  obtained ;  and  if  not,  then 
by  any  repatable  person  in  the  presence  of  two  witnesses. 

§  8227.  Protest  must  be  made  by  an  instmment  in  writ- 
ing, giving  a  literal  copy  of  the  bill  of  exchange,  with  all  that 
\r  written  thereon,  or  annexing  the  original ;  stating  the  pre- 
ventment,  and  ihe  manner  in  which  it  was  made ;  the  presence 
dr  absence  of  the  drawee  or  acceptor,  as  the  case  may  be ;  the 
'efnsal  to  accept  or  to  pay,  or  the  inability  of  the  drawee  to 
^ve  a  binding  acceptance ;  and  in  case  of  refusal,  the  reason 
assigned,  if  any ;  and,  finally,  protesting  against  all  the  parties 
to  be  charged. 

§  8228.  A  protest  for  non-acceptance  must  be  made  In  the 
^ty  or  town  in  which  the  bill  is  presented  for  acceptance,  and 
a  protest  for  non-payment  in  the  city  or  town  in  which  it  is 
.^resented  for  payment. 

§  8229.  A  protest  mnst  be  noted  on  the  day  of  present- 
nuent,  or  on  the  next  business  day ;  but  it  may  b«  written  out 
m  any  time  thereafter. 

§  3230.  The  want  of  a  protest  of  a  foreign  bill  of  ex- 
*hange,  or  delay  in  making  the  same,  is  excused  in  like  casea 
irith  the  want  or  delay  of  presentment. 

§  8231.  Notice  of  protest  mnst  be  given  in  the  same  man 
^er  as  notice  of  dishonor,  except  that  it  may  be  given  by  the 
notary  who  makes  the  protest. 

§  3232.  If  a  foreign  bill  of  exchange  on  its  face  waives 
protest,  notice  of  dishonor  may  be  ^ven  to  any  part^  thereto, 
m  like  manner  as  of  an  inland  bill ;  except  that  if  any  in- 
iorser  of  such  a  bill  expressly  requires  protest  to  be  made,  by 
A  direction  written  on  the  bill  at  or  before  his  indorsement, 
protest  mnst  be  made,  and  notice  thereof  given  to  him  and  to 
all  subsequent  indorsers. 

§  8288.  One  who  nays  a  foreign  bill  of  exchange  for 
honor  mnst  declare,  berore  payment,  in  the  presence  of  a  per- 
son authorized  to  make  protest,  for  whose  nonor  he  pays  thf 
«am«,  in  order  to  entitle  nim  to  reimbursement. 
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f  8234.  Damages  are  allowed. as  hereinafter  prescrfbed, 
M  a  full  compensation  for  interest  accrned  before  notice  ol 
dishonor,  reexchange,  expenses,  and  all  other  damages,  in  i»- 
ror  of  holders  for  value  only,  upon  bills  of  exchange  drawn  or 
negotiftfed  within  this  State,  and  protested  for  non-aceeplaoce 
or  non-payment. 

§  3236.  Damages  are  allowed  under  the  last  section  upon 
bills  drawn  npon  any  person  : 

1.  If  drawn  upon  any  person  in  this^State,  two  dollars  upon 
each  one  handred  dollars  of  the  principal  suna  specified  in  the 
bill; 

2.  If  drawn  upon  any  person  out  of  this  State,  but  in  any 
of  the  other  states  west  of  the  Eocky  Mountains,  five  dollars 
upon  each  hundred  dollars  of  the  principal  sum  specified  in 
the  bill  ; 

3.  If  drawn  upon  any  person  in  any  of  the  United  States 
east  of  the  Rocky  Mountains,  ten  dollars  npon  each  hundred 
dollars  of  the  principal  sum  specified  in  the  bill ; 

4.  If  drawn  upon  any  person  in  any  place  in  8  foreign 
country,  fifteen  dollars  upon  each  hundred  dollars  of  the  prm* 
cipal  sum  specified  in  the  bill. 

§  3236.  From  the  time  of  notice  of  dishonor  and  demand 
(^  payment,  lawful  interest  must  be  allowed  upon  the  aggre- 

fate  amount  of  the  principal  sum  specified  in  the  bill,  an.l  ilie 
amages  mentioned  in  the  preceding  section. 

§  3237.  If  the  amount  of  a  protests  bill  of  exchange 
is  expressed  in  money  of  the  United  States,  damages  ax« 
estimated  upon  such  amount  without  regard  to  the  rate  ol 
exchange. 

§  3238.  If  the  amount  of  a  protested  bill  of  exchange  it 
expressed  in  foreign  money,  damages  are  estimated  upon  the 
ralne  of  a  similar  bill  at  the  time  of  protest,  in  the  place  near 
est  to  the  place  where  the  bill  was  negotiated  and  where 
bills  are  currently  sold. 
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CHAPTER  in. 

PROMISSORY  NOTES. 

lMtlMr8S44.  PromiflBory  note,  what. 

S24&.  CeTtain  instruments  promissory  notes. 

8249.  Bill  of  exchange,  when  conTerted  into  a  note. 

8247.  Certain  sections  applicable  to  notes. 

8248.  Effect  of  delay  in  presentment. 

I  3244.  A  promissory  note  is  an  instrument,  negotiable 
In  form,  wnereby  the  signer  promises  to  pay  a  specified  sum 
of  money. 

§  3245.  An  fnstrnment  in  the  form  of  a  bill  of  ex^faang«, 
but  drawn  upon  and  accepted  by  the  drawer  himself,  is  to  m 
deomed  a  promissory  note. 

§  3246.  A  bill  of  exchange,  if  accepted,  with  the  consent 
of  the  owner,  by  a  person  other  than  the  drawee,  or  an  «e- 
reptor  for  honor,  becomes  in  effect  the  promissory  note  oi 
euch  person,  and  all  prior  parties  thereto  are  exoneratou. 

§  3247.  Chapter  I.  of  this  title,  and  sections  3181  and 
3214  of  this  Code,  apply  to  promissory  notes. 

§  3248.  If  a  promissory  note,  payable  on  demand,  or  at 
si^ht,  without  interest,  is  not  duly  presented  for  payment 
within  six  months  from  its  date,  the  indorsers  thereof  ar« 
exonerated,  unless  such  presentment  is  excused. 


CHAPTER  IV. 

CHECKS 

Smtior  3254.  Check,  what 

8255.  Rules  applicable  to  checks. 

§  8264*  A  check  is  a  bill  of  exchange  drawn  upon  a  bani 
or  banker,  or  a  person  described  as  such  upon  the  face  thereot 
ind  payable  on  demand,  without  interest. 


d 
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I  8266.  A  check  is  subject  to  all  the  jwofisioM  of  thi% 

Code  coQceming  bills  of  exchange,  except  that : 

1.  The  drawer  and  mdorseis  are  exonerated  hj  debj  in 
presentment,  onlj  to  the  extent  of  the  injury  which  tbej  anfier 
thereby ; 

2.  An  indorsee,  after  its  apparent  maturity,  but  withont 
actual  notice  of  its  dishonor,  acquires  a  title  equal  to  that  ai 
an  indorsee  before  such  period. 


CHAPTER   V. 

BONDS.  BANK    NOTES.  AND  CESTIFICATB8   OF 

DEPOSIT. 

Sionoir  8261.  Bank  note  negotiable  after  paTment. 

8262.  Title  aoqniied  by  faidoxMe.    (Bepealed.) 


I  8261.  A  bank  note  remains  negotiable,  even  after  it  has 
been  paid  by  the  maker. 

I  8262  of  said  Code  is  repealed.    [In  effect  July  1. 1474/ 


TITLE  XVI. 

GENERAL  PROVISIONS. 

SicnoN  8268.  FBrtiei  may  wmire  provlsians  of  Cote. 

§  8268.  Except  where  it  is  otherwise  declared,  the  pro- 
Tisions  of  the  fore^ing  fifteen  titles  of  this  part,  in  respect 
to  the  rights  and  obligations  of  parties  to  contracts,  are  sub- 
ordinate to  the  intention  of  the  parties,  when  ascertained  in 
t\t  manner  prescribed  by  the  Chapter  on  the  Interpretation 
of  Contracts ;  and  the  benefit  thereof  may  be  wairea  by  any 
party  entitled  thereto,  unless  such  waiver  would  be  agaiiul 
OtthDc  policy 


/ 


DIVISION  FOURTH. 


Part  I.   RELIEF,  §§  3274-3423. 

11.   SPECIAL  RELATIONS  OF  DEBTOR 

AND  CREDITOR,  §§  3429-3473. 
HL   NUISANCE,  §§  3479-3503. 
IV.  MAXIMS  OF  JURISPRUDENCE,  ff 
3509-3543. 


PART  I, 


RELIEF. 


FiTLS  I    Rblief  in  General,  §§  3274^275. 

II     COMPENSATORT   RELIEF,  §§  3281-3360. 

Ill  Specific  and  Preventive  Relief,  §§  9i3$6-34tS 


TITLE  1. 

RELIEF  IN  GENERAL. 

Sbction  8274.  Species  of  relief. 

8276.  Relief  in  case  of  forfeiture. 

§3274.  Asa  general  rule,  compensation  is  the  relief  oi 
penedy  provided  by  the  law  c^  this  State  for  the  violatioii  of 
private  rights,  and  the  means  of  securing  their  observance ; 
and  speciSc  and  preventive  relief  may  he  given  in  no  other 
eases  than  those  specified  in  this  part  of  the  Civil  Code. 

§  32'~5.  Whenever,  by  the  terms  of  an  obligation,  a  party 
thereto  incurs  a  forfeiture,  or  a  loss  in  the  nature  of  a  forfeit- 
are,  by  reason  of  his  failure  to  comply  with  its  provisions,  he 
may  be  relieved  therefrom,  upon  making  full  compensation  to 
th«  other  partv,  excep-:  iu  case  of  a  grossly  negligent,  wilful. 
vt  fraudulent  breach  of  duty. 


TITLE  n. 

COMPENSATORY  RELIEF. 

Chaptbb  I.  Damages  in  General,  §§  88$l-9894. 
IL  Mbamtrb  of  Damages,  §§  3a00-33a<^ 
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CHAPTER  L 
DAMAGES  IN  QENERAIa. 

ABXIOLS  I.  OllTEBAL  PUSCIPLBS,  §§8281-8288. 
II.  iNTxaxsT  AS  Damaobs,  §§3287-8380. 

m.  EXUIPLART  DaMAGM,  §  SSM. 

ARTICLE  L 
OBNSRAL  PBINGIPLB8. 

llOiunr  8281.  Person  suffering  detriment  maj  xeeorer  damages 

8282.  Detriment,  what. 

8283.  Injuries  resulting  or  probable  after  suit  brought 

I  8281.  Everj  person  who  soffeis  detriment  from  the  no- 
lawful  act  or  omission  of  another  may  recover  from  the  pei^ 
•on  in  fault  a  compensation  therefor  in  money,  which  is  called 
damages. 

§  3282,  Detriment  is  a  loss  or  harm  suffered  in  person  oi 
property. 

§  3283.  Damages  may  be  awarded,  in  a  judicial  proceed* 
big,  for  detriment  resulting  after  the  commencement  thereof, 
or  certain  to  result  in  the  future. 

ARTICLE  n. 

INTERBST   AS  DAMAOBS. 

Bionoir  8287.  Person  entitled  to  recorer  damages  may  neorw  iBfeOMi 
^^       thereon. 

8288.  In  actions  other  than  contract. 

8289.  Limit  of  rate  by  contract. 

8290.  Acceptance  of  principal  waiTes  claim  to  interest. 

I  8287.  Eyery  person  who  is  entitled  to  recover  damages 
certain,  or  capable  of  bein^  made  certain  by  calculation,  and 
the  right  to  recover  which  is  vested  in  him  upon  a  particular 
day,  is  entitled  also  to  recover  interest  diereon  from  that  day, 
except  during  such  time  as  the  debtor  is  prevented  by  law,  oi 
oy  the  act  of  the  creditor,  from  paying  the  debt. 

57  Cal.  866. 
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§  8288*  In  an  action  for  the  breach  of  an  obligation  no. 
arising  from  contract,  and  in  every  case  of  oppression,  fraud, 
or  malice,  interest  may  be  giyen,  in  the  discretion  of  the  jury. 

§  8289.  Any  legal  rate  of  interest  stipulated  by  a  con* 
tract  remains  chargeable  after  a  breach  thereof,  as  before,  un« 
til  the  contract  is  superseded  by  a  verdict  or  other  new  obliga- 
tion. 

§  3290.  Accepting  payment  of  the  whole  principal,  as 
inch,  waives  all  claim  to  interest. 


ARTICLE  m. 

BXBMPLABT  DAMAOB8. 
bionoH  82M.  Szemplaiy  damageg,  hi  what  cases  allowed. 

§  8294.  In  any  action  for  the  breach  of  an  obligation  not 
arising  from  contract,  where  the  def endsmt  has  been  guilty  of 
oppression,  fraud,  or  malice,  actual  or  presumed,  the  jury,  in 
addition  to  the  actual  damages,  may  give  damages  for  the 
sake  of  example,  and  by  wa^  of  punishing  the  defendant. 


CHAPTER  IL 

MEASURE  OF  DAMAGES. 

Aktiou  I.  DAXAeia  roa  Bkiach  or  CoimucT,  $§  8800-^819. 
II.  Damaois  roB  Wbozcos,  §§  3333-3310. 

III.  PXNAL  Damaoks,  §§  3344-3348. 

IV.  GursBAL  Feovisions,  §§  8353-8800. 

ARTICLE  I. 

DAXAOBB  FOB  BBEACH  OV  OONTBACT. 

lionOH  8800.  Ifeaaue  of  damages  for  breach  of  contraot. 

8801.  Damaces  must  be  certain. 

8802.  Breach  of  contract  to  pay  liquidated  sum 
8808.  Biahonor  of  foreign  bills  of  exchange. 

880A.  DatrLaent  caused  by  breach  of  covenant  of  seuln, 
whatis. 


__  J 
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SffCTuoK  8805.  Detriment  e»iiM4  by  braeoh  of  ooreoftiit  agilnst  locmm 
braneesi  is  what. 
3306.  Breach  of  agreement  to  convey  real  propertj. 

8307.  Breach  of  agreement  to  buy  real  propoty. 

8308.  Breach  of  agreement  to  sell  personal  property  not  paid 

for. 
8809.  Breach  of  agreement  to  mU  personal  property  paid  for. 
8310.  Breach  of  agreement  to  pay  for  personal  property  sold. 
8811.  Breach  of  i^^ement  to  buy  personal  property. 

8312.  Breach  of  warranty  of  title  to  personal  property 

8313.  Breach  of  warranty  of  quality  of  personal  property. 

8314.  Breach  of  warranty  of  quality  for  special  purpose. 

8315.  Breach  of  carrier's  obligation  to  receire  goods,  &e. 

8316.  Breach  of  carrier's  obligation  to  deliveir. 

8317.  Carrier's  delay. 

8318.  Breach  of  warranty  of  authority. 
2319.  Breach  of  promise  d  marriage. 

§  3300.  IB'or  the  breach  of  an  ohligatlon  arising  from  oon- 
tKict,  the  measure  of  damages,  except  where  otherwise  ex- 
pressly provided  hy  this  Code,  is  the  amount  v/hich  will  com- 
pensate the  partj  aggriered  for  ail  die  detriment  proximately 
caused  thereby,  or  which  in  the  ordinary  course  of  things 
would  be  likely  to  result  therefrom.    [In  defect  July  1,  1874!] 

§  3301.  No  damages  can  be  recovered  for  a  breach  of  eon- 
tract  which  are  not  clearly  ascertainable  in  both  their  nature 
and  origin. 

§  3302.  The  detriment  caused  by  the  breach  of  an  obliga 
*ion  to  pay  money  only,  is  deemed  to  be  the  amount  due  by 
the  terms  of  the  obligation,  with  interest  thereon. 

§  3303.  For  the  dishonor  of  foreign  bills  of  exchange  the 
damages  are  prescribed  by  sections  3235,  3237,  and  3238. 

§  3304.  The  detriment  caused  by  the  breach  of  a  cove 

nant  of  "  seizin,"  of  "  rigbt  to  convey,"  of  "  warmnty,"  or  of 
"  quiet  enjoyment,"  in  a  ^*rant  of  an  estate  in  real  property,  is 
deemed  to  be : 

1.  The  price  paid  to  the  grantor;  or,  if  the  breach  is  par- 
tial only,  such  propoition  of  the  price  as  the  value  of  the 
property  affected  by  the  breach  bore  at  the  time  of  the  gmot 
to  the  value  of  the  whole  property ; 

2.  Interest  thereon  for  the  time  during  which  the  crantet 
leriTed  no  benefit  from  the  property,  not  exceeding  fin 
fMn; 


k 
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9.  Any  expenses  properly  incurred  by  the  covenantee  in  de- 
fending his  possession. 

§  3306.  The  detriment  caused  bj  the  breach  of  a  covenant 

against  incumbrances,  in  a  grant  of  an  estate  in  real  property, 
is  deemed  to  be  the  amount  which  has  been  actually  expended 
by  the  covenantee  in  extinguishing  either  the  principal  or  in- 
terest  thereof,  not  exceeding  in  the  former  case  a  proportion 
of  the  price  paid  to  the  grantor  equivalent  to  the  relative  value 
at  the  time  of  the  grant,  of  tlie  propeity  affected  by  the  breach, 
•8  compared  with  the  whole,  or,  in  the  latter  case,  interest  on 
a  like  amount. 

§  3306.  The  detriment  caused  by  the  breach  of  an  agree- 
ment to  convey  an  estate  in  real  property  is  deemed  to  be  the 
price  paid,  and  the  expenses  properly  incurred  in  examining 
the  title  and  preparing  the  necessary  papers,  with  interest 
thereon  ;  but  adding  thereto,  in  case  of  bad  faith,  the  differ 
ence  between  the  pnce  agreed  to  be  paid  and  the  value  of  the 
estate  agreed  to  be  conveyed,  at  the  time  of  the  breach,  and 
tlie  expenses  properly  incurred  in  preparing  to  enter  upon  the 
land. 

56  Gal.  41. 

§  3307.  The  detriment  caused  by  the  breach  of  an  agree- 
ment to  purchase  an  estate  in  real  property  is  deemed  to  be 
the  excess,  if  any,  of  the  amount  which  would  have  been  due 
to  the  seller,  under  the  contract,  over  the  value  of  the  prop- 
erty to  him. 

§  3308.  The  detriment  caused  by  the  breach  of  a  seller's 
agreement  to  deliver  personal  property,  the  price  of  which  has 
not  been  fully  paid  in  advance,  is  deemed  to  be  the  excess, 
if  any,  of  the  value  of  the  property  to  the  buj'er,  over  the 
amount  which  would  have  l)eeu  due  to  the  seller  under  the 
contract,  if  it  had  been  fulfilled. 

§  3309.  The  detriment  caused  by  the  breach  of  a  seller's 
agreement  to  deliver  personal  property,  the  price  of  whieb 
has  been  fully  paid  to  him  in  advance,  is  deemed  to  be  the 
■ame  as  in  case  of  wrongful  conversion. 

I  3310.  The  detriment  caused  by  the  breach  of  a  buyeir'i 
agreemoit  to  accent  and  pay  for  personal  property,  the  title 
40  Thich  is  vested  in  him,  is  deemed  to  be  the  contract  priee 
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§  83 11*  The  detriment  caused  by  the  breach  of  a  bnjer'a 
Agreement  to  accept  and  pa^  for  personal  property,  the  tiUe  to 
miich  is  not  Tested  in  him,  is  deemed  to  be : 

1.  If  the  property  has  been  resold,  pursuant  to  section  3049, 
the  excess,  if  any,  of  the  amount  due  from  the  buyer,  under 
the  contract,  over  the  net  proceeds  of  the  resale ;  or, 

2.  If  the  pr(»perty  has  not  been  resold  in  the  manner  pre- 
scribed by  section  3049,  the  excess,  if  any,  of  the  amount  due 
from  the  buyer,  under  the  contract,  over  the  value  to  the 
■eller,  togetiier  with  the  excess,  if  any,  of  the  expenses  prop- 
erly incurred  in  carrying  the  property  to  market,  over  thos« 
which  would  have  been  incurred  for  the  carriage  thereof,  if  the 
buyer  had  accepted  it. 

§  3312,  The  detriment  caused  by  the  breach  of  a  warranty 
of  the  title  of  personal  property  sold  is  deemed  *x>  be  the  value 
thereof  to  the  buyer,  when  he  is  deprived  of  its  possession, 
together  with  any  costs  which  he  has  become  liable  to  pay  in 
an  action  brought  for  the  property  by  the  true  owner. 

§  3313.  The  detriment  caused  by  the  breach  of  a  war- 
ranty of  the  quality  of  personal  property  is  deemed  to  be  the 
excess,  if  any,  of  the  value  which  the  property  would  have 
had  at  the  time  to  which  the  warranty  referred,  if  it  had  been 
complied  with,  over  its  actual  value  at  that  time. 

§  38 14.  The' detriment  caused  by  the  breach  of  a  warranty 
of  the  fitness  of  an  article  of  personal  property  for  a  particu- 
lar purpose  is  deemed  to  be  that  which  is  delink  by  the  last 
section,  together  with  a  fair  compensation  fur  the  loss  incarred 
by  an  effort  in  good  faith  to  use  it  for  such  purpose. 

§  38 16.  The  detriment  caused  by  the  breach  of  a  earner's 
obligation  to  accept  freight,  messages,  or  passengera  is  deemed 
to  be  the  difterence  between  the  amount  which  he  had  a  right 
to  charge  for  the  carriage  and  the  amount  which  it  would  be 
necessary  to  pay  for  the  same  service  when  it  ought  to  be  pei^ 
formed. 

§  3816.  The  detriment  caused  by  the  breach  of  a  carrier's 
obligation  to  deliver  freight,  where  he  has  not  converted  it  to 
nis  own  use,  is  deemed  to  be  the  value  thereof  at  the  place  and 
on  the  day  at  which  it  should  have  been  delivered,  deductinff 
the  freightage  to  which  he  would  have  been  entitled  if  he  hai 
lompleted  the  delivery. 
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§  3817.  The  detriment  caused  by  a  carrier's  delay  in  the 
delivery  of  freight  is  deemed  to  be  the  depreciation  in  the  in 
trinsic  value  of  the  freight  during  the  delay,  and  also  the  de- 
preciation, if  any,  in  the  market  value  thereof,  otherwise  than 
by  reason  of  a  depreciation  in  its  intrinsic  value,  at  the  placp 
where  it  ought  to  have  been  delivered,  and  between  the  day  at 
which  it  ought  to  have  been  delivered  and  the  day  of  its  act- 
ual delivery. 

§  3818.  The  detriment  caused  by  the  breach  of  awar> 
ranty  of  an  agent's  authority  is  deemed  to  be  the  amount 
which  could  have  been  recovered  and  collected  from  his  prin^ 
cipal  if  the  warranty  had  been  complied  with,  and  the  reason- 
able expenses  of  legal  proceedings  taken,  in  good  faith,  to  en- 
force the  act  of  the  agent  against  his  principal. 

§  8319.  The  damages  for  the  breach  of  a  promise  of  mar* 
riage  rest  in  the  sound  discretion  of  the  jury. 

ARTICLE  II. 

DAMAGES   FOB  WRONGS. 

Baonoii  8388.  Breach  of  obligation  other  than  eontraet. 
8334.  Wrongful  occupation  of  real  proper^ 
8386.  Wilful  holding  over. 
8336.  ConTersion  of  perBonal  property. 
8887.  Same. 

8838.  Damages  of  lienor. 

8839.  Seduction. 

8310.  Injuries  to  animals 

§  3333.  For  the  breach  of  an  obligation  not  arising  from 
contract,  the  measure  of  damages,  except  where  otherwise  ex< 
pressly  provided  by  this  Code,  is  the  amount  which  will  com- 
pensate for  all  the  detriment  proximately  caused  thereby', 

whether  it  could  have  been  anticipated  or  not. 
63  Oal.  58  ;  66  Gal.  182,  218 ;  68  Cal.  242,  867. 

§  3334.  The  detriment  caused  by  the  wrongful  occupation 
of  real  property,  in  cases  not  embraced  in  sections  3335,  3344, 
and  3345  of  this  Code,  or  section  1174  of  the  Code  of  Civil 
Procedure,  is  deemed  to  be  the  value  of  the  use  of  the  property 
for  the  time  of  such  occupation,  not  exceeding  five  years  next 
^receding  the  commencement  of  the  action  or  proceeding  to 
enforce  the  right  to  damages,  and  the  costs,  if  any,  of  recover 
Vag  the  possession. 
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I  8385.  For  wilfollj  holding  over  real  property,  by  a  per 
ion  who  entered  upon  the  same,  as  guardian  or  trustee  for 
an  infant,  or  by  right  of  an  estate  terminable  with  any  life  or 
lives,  after  the  termination  of  the  trust  or  particular  estate, 
without  the  consent  of  the  party  immediately  entitled  after 
such  termination,  the  measure  of  damages  is  the  value  of  the 
profits  received  during  such  holding  over. 

§  3336.  The  detriment  caused  by  the  wrongful  conversion 
Df  personal  property  is  presumed  to  be : 

1.  The  value  of  the  property  at  the  time  of  the  conversion, 
with  the  interest  from  that  time ;  or,  where  the  action  has  been 
prosecuted  with  reasonable  diligence,  the  highest  market  value 
of  the  property  at  any  time  between  the  conversion  and  the 
verdict,  without  interest,  at  the  option  of  the  injured  party ; 
and, 

2.  A  fair  compensation  for  the  time  and  money  propeHy 
expended  in  pursuit  of  the  property.  [In  effect  January  22, 
1878.] 

60Cid.ll5;  58Cal.  278;  54Cal.l94;  67CaL826;  58  0aL212. 

§  3337.  The  presumption  declared  by  the  last  section  can 
not  be  repelled,  in  favor  of  one  whose  possession  was  wrongful 
from  the  beginning,  by  his  subsequent  application  of  the  prop- 
ert7  to  the  benefit  of  the  owner,  without  his  consent. 

§  3338.  One  having  a  mere  lien  on  personal  property 
cannot  recover  greater  damages  for  its  conversion,  from  one 
having  a  right  thereto  superior  to  his,  after  his  lien  is  dis- 
charged, than  the  amount  secured  by  the  lien,  and  the  com- 
pensation allowed  by  section  3336  tor  loss  of  time  and  ex- 
penses. 

§  3339.  The  damages  for  seduction  rest  in  the  sound  dis- 
cretion of  the  jury. 

§  3340.  For  wrongful  injuries  to  animals  being  subjects 
of  property,  committed  wilfully  or  by  gross  negligence,  in 
disregard  of  humanity,  exemplary  damages  may  be  given. 

DO0S  axe  Property,  Penal  Code,  §  491 ;  Injury  to,  Penal  Code,  %  £07. 

§  3341.  The  owner,  possessor,  or  harborer  of  any  dog  or 
other  aiiitnul  that  shall  kill,  worry,  or  wound  any  sheep,  An- 
gora or  Cashmere  goats,  shall  be  linble  to  the  owner  of  the 
same  for  the  damages  and  costs  of  suit,  to  be  recovered  before 
any  court  of  competent  jurisdiction. 
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1.  Id  the  prosecution  of  actions  under  the  provisions  of 
this  chapter,  it  shall  not  be  necessary  for  the  plaintiff  to  show 
that  the  owner,  possessor,  or  haiborer  of  such  dog  or  other 
animal  had  knowledge  of  the  fact  that  such  dog  or  other  ani- 
mal wonld  kill  or  wound  such  sheep  or  goats. 

2.  Any  person  on  finding  any  dog  or  dogs  not  on  the  prem- 
ises of  its  owner  or  possessor  worrying,  wounding,  or  killing 
any  sheep.  Angora  or  Cashmere  goats,  may,  at  the  time  of  so 
finding  said  dog  or  dogs,  kill  the  same,  and  the  owner  or  own- 
ers thereof  shall  sustain  no  action  for  damages  against  any  per- 
son so  killing  such  dog  or  dogs.    [Approved  March  13, 1883.] 

ARTICLE  III. 

PENAL  DAMAGES. 

StcnON  8314.  Failure  to  quit,  alter  notice. 

8345.  Tenant  wilfully  holding  over. 

8346.  Injuries  to  trees,  &c. 

8347.  Injuries  inflicted  in  a  duel. 
•      8848.  Same.       |^ 

§  8344.  If  any  tenant  give  notice  of  his  intention  to  quit 
&ke  premises,  and  does  not  deliver  up  the  possession  at  the 
dme  specified  in  the  notice,  he  must  pay  to  the  landlord  treble 
rent  during  the  time  he  continues  in  possession  after  such  no- 
tice. 

Code  CiT.  Proc.  §  1162. 

§  3346.  If  any  tenant,  or  any  person  in  collusion  with  the 
tenant,  holds  over  any  lands  or  tenements  after  demand  made 
and  one  month's  notice,  in  writing  given,  requiring  the  pos- 
session thereof,  such  person  holding  over  must  pay  to  the 
landlord  treble  rent  during  the  time  he  continues  in  possession 
after  such  notice. 

Code  CiT.  Proc.  §§  1162, 1174. 

§  3346.  For  wrongful  injuries  to  timber,  trees,  or  under- 
wood upon  the  land  of  another,  or  removal  thereof,  the  meas- 
ure of  damages  is  three  times  such  a  sum  as  would  compensate 
tor  the  actual  detriment,  except  where  the  trespass  was  casual 
and  involuntary,  or  committed  under  the  belief  that  the  land 
belonged  to  the  trespasser,  or  where  the  wood  was  taken  by 
the  authority  of  highway  officers  for  the  purposes  of  a  high- 
ray  ;  in  which  cases  the  damages  are  a  sum  equal  to  the  act 
oal  detriment. 

§  8347.  If  anv  person  slays  or  permanently  disables  aor 
other  person  in  a  duel  in  this  State,  the  slayer  must  provide 


M 
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*or  the  maintenance  of  the  widow  or  wife  of  the  person  slaiii 
or  permanently  disabled,  and  for  the  minor  children,  in  snob 
manner  and  at  snch  cost,  either  by  aggrfgate  compensation  i« 
dajaages  to  each,  or  by  a  monthly,  quarterly,  or  annual  allow 
ance,  to  be  determined  by  the  court. 
Duels  and  Challenges.    See  Penal  Code,  §§  226-282. 

§  8848*  If  any  person  slays  or  permanently  disables  an- 
other person  in  a  duel  in  this  State,  tne  slayer  is  liable  for  and 
omst  pay  all  debts  of  the  person  slain  or  permanently  disabled 

ARTICLE  IV. 

GENERAL  PROVISIONS. 

BMTioir  8858.  Value,  how  estimated  in  favor  of  seller. 
8354.  Value,  how  estimated  in  faTor  of  buyer. 
8855.  Property  of  peculiar  value. 

8356.  Value  of  thing  in  action. 

8357.  Damages  allowed  in  this  chapter,  excliud^  of  othats. 

8858.  Limitation  of  damages. 

8859.  Damages  to  be  reasonable. 

8860.  Nominal  dunages. 

§  8353.  In  estimating  damages,  the  value  of  property  to 
ft  seller  thereof  is  deemed  to  be  the  price  which  he  could  have 
obtained  therefor  in  the  market  nearest  to  the  place  at  which 
it  should  have  been  accepted  by  the  buyer,  and  at  such  time 
alter  the  breach  of  the  contract  as  would  have  sufficed,  with 
reasonable  diligence,  for  the  seller  to  effect  a  resale. 

§  3354.  In  estimating  damages,  except  as  provided  by 
sections  3355  and  3356,  the  value  of  property,  to  a  buver  or 
owner  thereof,  deprived  of  its  possession,  is  deemed  to  be  the 
price  at  which  he  might  have  bought  an  equivalent  thing  in 
the  market  nearest  to  the  place  where  the  property  ought  to 
have  been  put  into  his  possession,  and  at  such  time  after  the 
breach  of  duty  upon  which  his  ri^ht  to  damages  is  founded  as 
would  suffice,  with  reasonable  diligence,  for  him  to  make  snch 
a  purchiise. 

§  3355.  Where  certain  property  has  a  peculiar  valne  to  a 
person  recovering  damages  for  deprivation  thereof,  or  injury 
thereto,  that  may  be  deemed  to  be  its  value  against  one  who 
had  notice  thereof  before  incurrinq:  a  liability  to  damages  in 
r<>spect  thereof,  or  against  a  wilful  wrongdoer. 

§  8856.  For  the  purpose  of  estimating  damages,  the  valti« 
ff  an  instrument  in  writing  is  presumed  to  be  eqnal  to  thai 
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of  the  property  to  which  it  entitles  its  owner,    fin  eflfect  Jttly 
1, 1874.] 

§  3357.  The  damages  prescribed  by  tliis  chapter  Itre  «x 
elusive  of  exemplary  damages  and  interest,  except  wheni 
those  are  expressly  mentioned. 

§  8358.  Notwithstanding  the  provHiiomi  of  this  ehapt^. 
no  person  can  recover  a  greater  amount  in  damages  for  the 
breach  of  an  obligation  than  he  could  have  gained  by  the  faU 
perfoimance  tiiereuf  on  both  sides,  except  in  the  cases  siieci- 
6ed  in  the  articles  on  Exemplary  Damages  and  Penal  Dam- 
ages, and  in  sections  3319,  3239,  and  3340. 

§  3369.  Damages  must,  in  all  cases,  be  reasonable,  and 
where  an  obligation  of  any  kind  appears  to  create  a  right  to 
nnconscionable  and  grossly  oppressive  damages,  contrary  to 
substantial  justice,  no  more  than  reasonable  images  can  be 
recovered. 

§  8360.  When  a  breach  of  duty  has  caused  no  apprecia^ 
ble  detriment  to  the  party  affected,  he  may  yet  recover  nominal 
damages. 

67  Cal.  187. 


TITLE  in. 

SPECIFIC  AND  PREVENTIVE  RELIEF, 

Chapter  I.  General  Principles,  §§  3366-3369. 
II.  Specific  Relief,  §§  3375-3414. 
IIL  PRBVBMTiyB  Rbuef,  §§  3430-3423. 


CHAPTER  L 

GBNEBAIi  PBINCIPIiES. 

SlctxoH  ^06.  Specific  relief,  &e.,  when  allowed. 

3367.  Specific  relief,  how  gtren. 

3368.  PreyentiTe  relief,  how  givea. 

3369.  Not  to  enforce  penalty,  &c. 

§  8366.  specific  or  preventive  relief  may  be  given  in  thf 
^ases  specified  in  this  title,  and  in  no  others. 
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S  836 7*  Specific  relief  is  given : 

1 .  By  taking  possession  of  a  thing,  and  delirering  it  to  a 
claimant ; 

S.  By  compelling  a  party  himself  to  do  that  which  ought 
Id  be  done ;  or, 

3.  By  declaring  and  determining  the  rights  of  parties,  oth- 
erwise than  by  an  award  of  damages. 

Ood«  GiT.  Proe.  §§  729-827, 1067-1110, 667. 

§  8868.  Preventive  relief  is  given  by  prohibiting  a  party 
from  doing  that  which  ought  not  to  be  done. 
Code  Civ.  Proo.  §§  525^683, 1072, 1102-1105, 1209-1222. 

§  3369.  Neither  specific  nor  preventive  relief  can  be 
granted  to  enforce  a  penal  law,  except  in  a  case  of  naisaiiee, 
nor  to  enforce  a  penalty  or  forfeiture  in  any  case. 


CHAPTER  n. 

SPECIFIC  BELIEF. 

AinoLB  I.  PossKSSiox  or  Bsal  Propkrtt,  §  3875. 

II.  Possession  of  Pkrsonal  Pkopxrtt,§§  887D-3390. 
m.  Specific  Prrformanci  of  Obligations,  §§  8384-888ft. 
lY.  Rsvisioif  OF  Contracts,  $§  8399^3402. 
y.  RiscissiON  OF  Contracts,  §§  8406-8408. 
YI.  Canosllation  of  Instruments,  §§  3412-8414. 


ARTICLE  I. 

FOSSESSI3N  OF  REAL  PROPERTT. 
SscnoN  8375.  Judgment  for  possession  or  title. 

§  3375.  A  person  entitled  to  specific  real  property,  br 
reason  either  of  a  perfected  title  or  of  a  claim  to  title  whicn 
ought  to  be  perfected,  may  recover  the  same  in  the  manner 
prescribed  by  the  Code  of  Civil  Procedure,  either  by  a  judg- 
ment for  its  possession,  to  be  executed  by  the  sheriff,  or  by  a 
Vi dement  requiring  the  other  party  to  perfect  the  title  and  Ic 
ieliver  possession  of  the  property. 

OoAb  Civ.  Proo.  §§  788-748. 
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ARTICLE  n. 

POSSESSION  OF  PERSONAL  PROPERTT. 

Sicrriox  3379.  Judgment  for  delivery 

8380.  Wheu  holder  may  be  compelled  to  deliyer. 

§  3379*  A  person  entitled  to  the  immediate  possession 
of  specific  personal  property  may  recover  the  same  in  the 
manner  provided  by  the  Code  of  Civil  Procedure. 

Claim  and  Delivery     Code  Civ  Proc.  §§  609-620. 

§  3380.  Any  person  having  the  possession  or  control  of  a 
particular  article  of  personal  propeity,  of  which  he  is  not  the 
owner,  may  be  compelled  specitically  to  deliver  it  to  the  per- 
son entitled  to  its  immediate  possession.  [In  effect  July  1, 
1874.] 

ARTICLE  m. 

SF^OIFIO  PERFORMANCE  OF  OBLIGATIONS. 

SlonON  8384.  In  what  cases  compelled. 

8386.  Remedy  mutual.    (Repealed.) 

8386.  No  remedy  unless  mutual. 

8387.  Distinction  between  real  and  personal  property. 

8388.  Contract  £dgned  by  one  party  only  may  be  enforced  by 

other. 

8389.  Liquidation  of  damans  not  a  bar  to  specific  perf<Mrmanoe. 

8390.  What  cannot  be  specifically  enforced. 

8391.  What  parties  cannot  be  compelled  to  perform. 

8892.  What  parties  cannot  have  specific  performance  in  their 

favor 

8893.  Specific  performance  not  required  when  oppressive.    (Re- 

pealed.) 

8394.  Agreement  to  sell  property  by  one  who  has  no  title. 

8395.  Relief  against  parties  claiming  under  person  bound  to  per- 

form. 


§  3384.  Except  as  otherwise  provided  in  this  article,  th« 
ecifiuperformance  of  an  obligation  may  be  compelled.    [In 
led  July  1, 1874.1 
Secal.  639. 

§  3386  of  said  Code  is  repealed.    [In  effect  July  1, 1874.] 


i  3886.  Neither  party  to  an  obligation  :an  be  compelled 
ipecifically  to  })erform  it,  unless  the  other  party  thereto  has 
wrfoimed,  or  is  compellable  specifically  to  perform,  every* 
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thing  to  which  the  former  is  entitled  under  the  same  obliga 
tion,  either  completely  or  nearly  so,  together  with  full  com- 
pensation for  any  want  of  entire  performance. 

§  3387.  It  is  to  be  presitmed  that  the  breach  of  an  agree- 
ment to  transfer  real  property  cannot  be  adequately  relieved 
by  pecuniary  compensation,  and  that  the  breach  of  an  agree- 
ment to  transfer  personal  property  can  be  thus  relieved. 

§  3388.  A  party  who  has  signed  a  written  contract  may 
oe  conipelled  specifically  to  perform  it,  though  the  other  party 
has  not  signed  it,  if  the  latter  has  performed,  or  oflers  to  per- 
form it  on  his  pait,  and  the  case  is  otherwise  proper  for  en- 
forcing specific  performance. 


§  3389.  A  contract  otherwise  proper  to  be  specifically 
forced  may  be  thus  enforced,  though  a  penalty  is  imposed,  at 
the  damages  are  liquidated  for  its  breach,  and  the  party  in 
iefault  is  willing  to  pay  the  same. 

§  3390.  The  following  obligations  cannot  be  specifically 
enforced : 

1.  An  obligation  to  render  personal  service  ; 

2.  An  obligation  to  employ  another  in  personal  service ; 

3.  An  agreement  to  submit  a  controversy  to  arbitration ; 

4.  An  agreement  to  perform  an  act  which  the  party  has  not 
power  lawfully  to  perform  when  required  to  do  so ; 

5.  An  agreement  to  procure  the  act  or  consent  of  the  wife 
of  the  con  tractiiig  party,  or  of  any  other  third  person  ;  or, 

6.  An  agreement,  the  terms  of  which  arc  not  sufiiciently  cer- 
tain to  make  the  precise  act  which  is  to  be  done  clearly  ascer- 

tainable. 
66  Cal.  812,  589. 

§  3391.  Specific  performance  cannot  be  enforced  against 
ft  party  to  a  contract  m  any  of  the  following  cases : 

1.  If  he  has  not  received  an  adequate  consideration  for  the 
contract ; 

2.  If  it  is  not,  as  to  him,  just  and  reasonable ; 

3.  If  his  assent  was  obtained  by  the  misrepresentation,  oon- 
oealment,  circumvention,  or  unfair  practices  of  any  party  to 
whom  performance  would  become  due  under  the  contract,  oi 
by  any  promise  of  such  party  which  has  not  been  substaatiaUy 
*iilfiUed  ;  or ; 

4.  If  his  assent  was  given  under  the  influence  of  mil 
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mifli^vreheiuiioB,  or  sarprise,  exeept  that  whore  the  eontract 
proTides  for  oompeosation  in  case  of  mistake,  a  mistake  within 
the  scope  of  such  provision  may  be  compensated  for,  and  the 
contract  specifically  enforced  in  other  respects,  if  proper  to  be 
so  enforced. 

§  3392.  Specific  performance  cannot  be  enforced  in  favor 
of  a  party  who  has  not  fully  and  fairly  performed  all  the  con- 
ditions precedent  on  his  part  to  the  obligation  of  the  other 
party,  except  where  )iis  failure  to  perform  is  onlv  partial,  and 
either  entirely  immaterial  or  capable  of  being  fully  compen- 
BHted,  in  which  case  specific  performance  may  be  compelled, 
upon  full  compensation  being  made  for  the  de&ult. 

58  Cal.  364,  442. 

§  3393  of  said  Code  is  repealed.    [In  effect  July  1,  1874.] 

§  3394.  An  agreement  for  the  sale  of  property  cannot  be 
specifically  enforced  in  favor  of  a  seller  who  cannot  giye  to 
tne  buyer  a  title  free  from  reasonable  doubt. 

f  3395.  Whenever  an  obligation  in  respect  to  real  prop- 
erty would  be  specifically  enforced  against  a  paiiicnlar  pei*8on, 
it  may  be  in  like  manner  enforced  against  any  other  person 
elaiming  under  him  by  a  title  created  subsequently  to  the  obli- 
gation, except  a  purchaser  or  incumbrancer  in  good  faith  and 
for  value,  and  except,  also,  that  any  such  person  may  exoner- 
ate himself  by  conveying  all  his  estate  to  the  person  entitlflcl 
to  enforce  the  obligation.  ^ 

ARTICLE  IV. 

REVISION   OF   CONTRACTS. 

SsonOH  8899.  When  contract  may  b«  rerUed. 

8400.  Presumption  aa  to  intent  o2  parties. 

8401.  Principles  of  revision. 

8402.  Enforcement  of  revised  contract. 

§  3399.  When,  through  fraud  or  a  mutual  mistake  of  the 
parties,  or  a  mistake  of  one  party,  which  the  other  at  the  time 
cnew  or  suspected,  a  written  contract  does  not  truly  express 
hhe  intention  of  the  parties,  it  may  be  revised  on  the  applica- 
tion of  a  partv  aggrieved,  so  as  to. express  that  intention,  so 
far  as  it  can  be  done  without  prejudice  to  pghts  acquired  by 
(hird  persons,  in  good  faith  and  for  value. 

67  Cal.  899;  68CaL8. 
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$  8400.  For  the  purpose  of  reyising  a  contract,  it  miisC 
be  presamed  that  all  toe  parties  thereto  intended  to  make  an 
equitable  and  conscientious  agreement. 

§  3401.  In  revising  a  written  instrument,  the  court  may 
hiquire  what  the  instrument  was  intended  to  mean,  and  what 
were  intended  to  be  its  legal  consequences,  and  is  not  confined 
to  the  inquiry  what  the  language  of  the  instrument  was  in- 
tended to  be, 

§  3402.  A  contract  may  be  first  revised  and  then  specif- 
ically-  enforced. 

ARTICLE  V. 

RESCISSION   OF  CONTRACTS. 

Bionoir  8406.  When  rescission  may  be  adjudged 
8407.  Rescission  for  mistake. 
8406.  Court  may  require  party  rescinding  to  do  equity. 

§  8406.  The  rescission  of  a  written  contract  may  be  ad» 
Judged,  on  the  application  of  a  party  aggrieved : 

1.  In  any  of  the  cases  mentioned  in  section  1689  ;  or, 

2.  Where  the  contract  is  unlawful,  for  causes  not  apparent 
upon  its  face,  and  the  parties  were  not  equally  in  fault ;  or, 

8.  When  the  public  interest  will  be  prejudiced  by  permit- 
ting it  to  stand. 

S  8407.  Kescission  cannot  be  adjudged  for  mere  mistake, 
unless  the  party  against  whom  it  is  adjudged  can  be  restored 
to  substantially  the  same  position  as  if  the  contract  had  not 
been  made. 

§  3408.  On  adjudging  the  rescission  of  a  contract,  the 
court  may  require  the  party  to  whom  such  relief  is  granted  t« 
make  any  compensation  to  the  other  which  justice  may  n- 
fnire. 

ARTICLE  VI. 

CANCELLATION   OF   INSTRUMENTS. 

■aonoM  8412   When  cancellation  may  be  ordered. 
8418.  Instrument  obviously  void. 
8414.  Cancellation  in  part. 
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§  3412.  A  written  instrament,  in  respect  to  which  there 
(s  a  reasonable  apprehension  that  if  left  outstanding  it  may 
cause  serious  injury  to  a  person  against  whom  it  is  yoid  or 
voidable,  may,  upon  his  application,  be  so  adjudged,  and  or- 
dered to  be  ddivered  up  or  cancelled. 

§  3413.  An  instrument,  the  invalidity  of  which  is  appar- 
ent upon  its  face,  or  upon  the  face  of  another  instrument  which 
is  necessary  to  the  use  of  the  former  in  evidence,  is  not  to  lio 
deemed  capable  of  causing  injury,  within  the  provisions  of  the 
last  section. 

§  3414.  Where  an  instrument  is  eyidence  of  diiferen* 
rights  or  oblie^ations,  it  may  be  cancelled  in  part,  and  alloweo 
to  stand  for  the  residue. 


CHAPTER  ni. 
PREVENTIVE  RELIEF. 

BxonoN  8420.  Preventive  relief,  how  granted. 

8421.  Provisional  injunctions. 

8422.  Injunction,  when  allowed. 

8423.  Injunction,  when  not  allowed. 

I  3420.  Preventive  relief  is  granted  by  injunction,  pro- 
yisional  or  final. 

§  3421.  Provisional  injunctions  are  regulated  by  the  Code 
of  Civa  Procedure.     [§§  525-533.] 

§  3422.  Except  where  otherwise  provided  by  this  title,  a 
final  injunction  may  be  granted  to  prevent  the  breach  of  an 
obligation  existing  in  favor  of  the  applicant : 

1.  Where  pecuniary  compensation  would  not  afford  ade- 
|nate  relief ; 

2.  Where  it  would  be  extremely  difficult  to  ascertain  the 
unoant  of  compensation  which  would  afford  adequate  re- 
I'ef; 

3.  Where  the  restraint  ii  necessary  to  prevent  a  multiplicitj 
il  judicial  proceedings ;  or, 

4.  Where  the  obligation  arises  from  a  tmat. 


I  3423  9PSCIPI0   AND  FBEYBNTIVE   RELIEl*.  448 

S  3423*  An  injunction  cannot  be  granted : 

1.  To  stay  a  judicial  proceeding  pending  at  the  commenco- 
ment  of  the  action  in  which  the  injunction  is  demanded,  on- 
less  such  restraint  is  necessary  to  prevent  a  multiplicity  ol 
•uch  proceedings ; 

2.  To  stay  proceedings  in  a  court  of  the  United  States ; 

3.  To  stay  proceedings  in  another  State  upon  a  judgment 
of  a  court  of  that  State ; 

4.  To  prevent  the  execution  of  a  public  statute,  by  officers 
of  the  law,  for  the  public  benefit ; 

5.  To  prevent  the  breach  of  a  contract,  the  performance  of 
which  would  not  be  specifically  enforced ; 

6.  To  prevent  the  exercise  of  a  public  or  private  office,  in  a 
lawful  manner,  by  the  person  in  possession ; 

7.  To  prevent  a  legiuative  act  by  a  municipal  corporfttioik 
[In  effect  July  1, 1874.] 


PART  IL 


SPECIAL  RELATIONS   OF  DEBTOR  AND 

CREDITOR. 

TiTLB  I.  Gbitbbal  Frinciplbs,  §§  3429-3433. 

IL  Fbaudulbkt    Inst&umbnts    and    Tbansfbbi^ 
§§  3439-3442. 
HL  ASSIONMBNTS  FOB  THB   BbNBFIT  OF  CbBDITOBI^ 

§S  3449-3473. 


TITLE  L 

GENERAL  PRINCIPLES. 

Bmmom  8429.  Who  ia  &  debtor. 
8490.  Who  is  a  creditor. 

8481.  Contracts  of  debtor  are  Talid. 

8482.  Fayments  in  preference. 

8433.  SelafciTe  rights  of  different  creditpn. 

§  3429*  A  debtob,  within  the  lof  aning  of  this  title,  is  OM 
who,  by  reason  of  an  existing  obligation,  is  or  may  become 
liable  to  pay  money  to  another,  whether  such  liability  is  cer- 
tain or  contingent. 

§  3430.  A  creditor,  within  the  meaning  of  this  title,  is 
one  in  whose  favor  an  obligation  exists,  by  reason  of  which  he 
is,  or  may  become,  entitled  to  «he  payment  of  money. 

§  3431.  In  the  absence  of  fraud,  evQry  conti^ict  of  a  debtor 
\b  valid  against  all  his  creditors,  existing  or  subsequent,  who 
have  QQl  acquired  a  lien  on  the  property  affected  by  sqc^  coift 
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f  3432.  A  debtor  may  pay  one  creditor  in  preference  to 
another,  or  may  give  to  one  creditor  security  for  the  payment 
of  his  demand  m  preference  to  another. 

§  3433.  Where  a  creditor  is  entitled  to  resort  to  each  of 
several  funds  for  the  satisfaction  of  his  claim,  and  another 
person  has  an  interest  in,  or  is  entitled  as  a  creditor  to  resort 
to  some,  but  not  all  of  them,  the  latter  may  require  the  former 
to  seek  satisfaction  from  those  funds  to  which  the  latter  has 
DO  snch  claim,  so  far  as  it  can  be  done  without  impairing  the 
right  of  the  former  to  complete  satisfaction,  and  without  do 
iii^  injustice  to  third  persons. 


TITLE  IL 


FRAUDULENT   INSTRUMENTS    AND 

TRANSFERS. 

BsonoN  3439.  Transfers,  &e.,  with  hitent  to  defraud  creditors. 
8440.  Certain  transfers  presumed  fraudulent. 
3441.  Creditor's  ri^ht  must  be  judicially  ascertained. 
9442.  Question  of  fraud,  how  determined. 

§  3439.  Every  transfer  of  property  or  charge  thereon 
made,  every  obligation  incurred,  and  every  judicial  proceed- 
ing taken,  with  intent  to  delay  or  defraud  any  creditor  or 
other  person  of  his  demands,  is  void  against  all  creditors  of 
the  deotor,  and  their  successors  in  interest,  and  against  any 
person  upon  whom  the  estate  of  the  debtor  devolves  in  trust 
tor  the  benefit  of  others  than  the  debtor. 

Code  CiT.  Proc.  §  479 ;  Penal  Code,  §§  154,  681. 

§  3440.  Every  transfer  of  personal  property,  other  than 
a  thing  in  action,  or  a  ship  or  car<^o  at  sea,  or  in  a  foreign 
port,  and  every  lien  thereon,  other  than  a  mortgage,  when 
allowed  bv  law,  and  a  contract  of  bottomry  or  respondentia, 
U  conclusively  presumed,  if  made  by  a  pei*son  having  at  the 
vime  the  possession  or  control  of  the  pro^ierty,  and  not  ao- 
'\>mpanied  by  an  immediate  delivery,  and  followed  by  an 
%ctua\  and  continued  change  of  possession  of  the  things  trans* 
ft'rred,  to  be  fraudulent,  and  therefore  void,  against  those  whe 
vn  his  creditors  while  he  remains  in  possession,  and  the  sue 
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oensora  in  interest  of  such  creditors,  and  against  any  persooft 
on  whom  his  estate  devolves  in  trust  for  the  benefit  of  others 
than  himself,  and  against  purchasers  or  incumbrancers  in 
good  faith  subsequent  to  the  transfer. 
63  Cal.  402, 625. 

§  3441.  A  creditor  can  avoid  the  act  or  obligation  of  his 
debtor  for  fraud  only  where  the  fraud  obstructs  the  enforce- 
ment, by  legal  proce^8,  of  his  right  to  take  the  property  afiected 
by  the  transfer  or  obligation. 

§  3442.  In  all  cases  arising  under  section  1227,  or  under 
the  provisions  of  this  title,  except  as  otherwise  provided  in 
section  3440,  the  question  of  fraudulent  intent  is  one  of  fact, 
and  not  of  law ;  nor  can  any  transfer  or  charge  be  adjudged 
fraudulent  solely  on  the  ground  that  it  was  not  made  for  a 
raluable  consideration. 
64  Cal.  629. 


TITLE  IIL 

/ASSIGNMENTS  FOR  THE  BENEFIT  OF 

CREDITORS. 

UoiiON  8449.  When  debtor  may  execute  assignment. 

8450.  Insolvency,  what. 

8451.  Certain  transfers  not  affected. 

8452.  What  debts  may  be  secured. 

8458.  What  preferences  may  be  given.    (Repealed. ) 

8454.  Preference  must  be  absolute.    (Repealed.) 

8455.  Certain  rights  not  affected  by  preferences  in  assignment. 

(Repealed.)  i 

8456.  Joint  and  separate  debts.    (Repealed.)  j 

8457.  Assignment,  when  void.  I 

8458.  The  instrument  of  assignment. 

8459.  Compliance  with  provisions  of  last  geetion  neccHuy  U 

validity  of  assignment. 

8460.  Assignee  takes,  subject  to  rights  of  third  partiM 

8461.  Inventory  required. 

8462.  Verification  of  inventory. 

8463.  Recording  assignment  and  filing  inventory 

8464.  Same. 
8466.  Effect  of  omitting  to  record. 

8466.  Assignment  of  real  property. 

8467.  Bond  of  assignees. 

8468.  Conditions  of  disposal  and  eonverrioa. 
8409.  Accountings. 
M70.  Property  exempt. 
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Bmxiom  M71.  Compenflatkm. 

8472.  Assignees  protected  (or  aeti  doira  In  coed  fidtk. 

8i78.  Assent  of  cxeditor  nacessuy  to  modiaofttion  of  ffimtf  WMmt 


§  3449.  An  insolvent  debtor  mav,  in  good  iaith,  execnte 
an  assignment  of  propertj  to  one  or  more  assignees,  in  trust 
for  the  satisfaction  of  his  creditors,  in  conformity  to  the  pro- 
visions of  this  chapter ;  subject,  however,  to  the  provisions  of 
this  Code  relative  to  trusts  and  to  fraudulent  transfers,  and  to 
the  restrictions  imposed  by  law  upon  assignments  by  special 
partnerships,  by  corporations,  or  by  other  speciiic  classes  or 
persons. 
Penal  Code,  §  154. 

§  8450.  A  debtor  is  insolvent,  within  the  meaning  of  tUi 
title,  when  he  is  unable  to  pay  his  debts  fh>m  his  own  means, 
as  they  become  due. 

§  3461.  The  provisions  of  this  title  do  not  prevent  a  per- 
son residing  in  another  State  or  country  from  making  there, 
in  good  faith  and  without  intent  to  evade  the  laws  of  this 
State,  a  transfer  of  property  situated  within  it ;  nor  do  thej 
affect  the  power  of  a  person,  although  insolvent  and  within 
this  State,  to  transfer  propeity  to  a  particular  creditor  for  the 
purpose  of  paying  or  securing  the  whole  or  a  part  of  a  debt 
owing  to  such  creditor,  whether  in  his  own  right  or  other- 
wise. 

§  3452.  An  assignment  for  the  benefit  of  creditors  may 
provide  for  any  subi>isting  liability  of  the  assignor  which  he 
might  lawfully  pay,  whether  absolute  or  contingent. 

§  8453  of  said  Code  is  repealed.  [In  effect  July  1, 1874.j 

§  3454  of  said  Code  is  repealed.  [In  effect  July  1, 1874.] 

§  3455  of  said  Code  is  repealed.  [In  effect  July  1, 1874.] 

§  3456  of  said  Code  is  repealed.  [In  efifeet  Jnly  1, 1874.] 

§  3457.  An  assignment  for  the  benefit  of  creditors  is  voia 
ftgainst  any  creditor  of  the  assignor  not  assenting  thereto,  to 
the  followini^  cases : 

1.  If  !!t  give  a  preference  of  one  debt  or  cIm9  of  debts  orv 
uiotller; 
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S.  If  it  tend  to  coerce  anjr  ereditor  to  release  or  compromiK 
his  demand ; 

3.  If  it  provide  for  the  parent  of  any  claim  known  to 
the  assignor  to  be  false  or  frandnlent,  or  for  the  payment  of 
more  upon  any  claim  than  is  known  to  be  justly  due  from  the 
assignor ; 

4.  If  it  reserve  any  interest  in  the  assigned  property,  or  in 
any  part  thereof,  to  the  assignor,  or  for  his  benefit,  before  all 
his  existing  debts  are  paid  ; 

5.  If  it  confer  upon  the  assignee  any  power  which,  if  ex- 
ercised, might  prevent  or  delay  the  immediate  conversion  of 
the  assigned  property  to  the  purposes  of  the  trust ; 

6.  If  it  exempt  him  from  liabilitv  for  neglect  of  duty  or 
miaconduct.     [In  effect  July  1,  1874.] 

§  3458.  An  assignment  for  the  benefit  of  creditors  must 
be  in  writing,  subscribed  by  the  assignor,  or  by  his  agent 
Hiereto  authorized  by  writing.  It  must  be  acknowledged,  or 
]>toved  ahd  certified,  in  the  mode  prescribed  by  the  chapter 
on  Recording  Transfers  of  Real  Property,  and  recorded  as  r^ 
quired  by  sections  3463  and  3464  ;  but  recording  in  one  county 
constitutes  a  compliance  with  the  following  section. 

§  8469.  Unless  the  provisions  of  the  last  section  are  com- 
plied with,  an  assignment  for  the  benefit  of  creditors  is  YOid 
against  every  creditor  of  the  assignor  not  assenting  thereto. 

§  3460.  An  assignee  for  the  benefit  of  creditors  is  not  to 
be  regarded  as  a  purchaser  for  value,  and  has  no  greater  rights 
than  his  assignor  had,  in  respect  to  things  in  action  transferred 
by  the  assignments 

§  3461.  Within  twenty  days  after  an  assignment  is  made 
for  the  benefit  of  creditors,  the  assignor  must  make  and  file, 
in  the  manner  prescribed  by  section  3463,  a  full  and  true  in- 
rentory,  showing : 

1.  All  the  creditors  of  the  assignor ; 

2.  The  place  of  residence  of  each  creditor,  if  known  to  tht 
issignor ;  or  if  not  known,  that  fact  must  be  stated ; 

3.  The  sum  owing  to  each  creditor  and  the  nature  of  each 
&ebt  or  liability,  whether  arising  on  written  security,  aeeount, 
ftr  otherwise ;  ' 

4.  The  tnte  con^eration  of  the  liability  in  each  cas^  and 
Uie  place  where  it  arose ; 
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5.  ETery  exirtiDg  judgment,  mortgage,  or  other  seenritjrfot 
the  payment  of  an  j  debt  or  liability  of  the  assignor ; 

6.  All  property  of  the  assignor  at  the  date  of  the  aarign- 
ment,  which  is  exempt  by  law  from  execution  ;  and, 

7.  AU  of  the  assignor  8  property  at  the  date  of  the  assign- 
ment, both  real  and  personal,  of  every  kind,  not  so  exempt, 
and  the  incumbrances  existing;  thereon,  and  all  ronchers  and 
lecnrities  relating  thereto,  and  the  valne  of  such  property 
according  to  the  best  knowledge  of  the  assignor. 

§  3462.  An  affidavit  must  be  made  by  every  person  exe- 
cuting an  assignment  for  the  benefit  of  creditors,  to  be  annexed 
to  and  filed  with  the  inventory  mentioned  in  the  last  section, 
to  the  effect  that  the  same  is  m  all  respects  just  and  true,  ao* 
cording  to  the  best  of  such  assignor's  knowledge  and  belief. 

§  3463.  An  assignment  for  the  benefit  of  creditors  most 
be  recorded,  and  the  inventory  required  by  section  3461  filed 
with  the  county  recorder  of  the  county  in  which  the  assignor 
resided  at  the  date  of  the  a^isignment ;  or,  if  he  did  not  then 
reside  in  this  State,  with  the  recorder  of  the  county  in  which 
his  principal  place  of  business  was  then  situated ;  or,  if  he  had 
not  then  a  lesidence  or  place  of  bnsincss  in  this  State,  with 
the  recorder  of  the  county  in  which  the  principal  part  of  the 
assigned  property  was  then  situated. 

§  3464.  If  an  assignment  for  the  benefit  of  creditors  is  ex- 
ecuted by  more  than  one  assignor,  it  may  be  recorded,  and  a 
copy  of  the  inventory,  required  by  section  3461,  may  be  filed 
with  the  recorder  of  the  county  in  which  any  of  the  assignors 
resided  at  its  date,  or  in  which  any  of  them,  not  then  residing 
in  this  State,  had  then  a  place  of  business. 

§  3465.  An  assignment  for  the  benefit  of  creditors  is  void 
against  creditors  of  the  assignor,  and  against  purchasers  and 
incumbrancers  in  good  faith  and  for  value,  unless  it  is  recorded, 
and  unless  the  inventory  required  by  section  3461  is  filed,  pu^ 
iuant  to  section  3463,  within  twenty  days  after  the  date  of  th« 
assignment.     [In  effect  February  25,  1878.] 

§  3466.  Where  an  assignment  for  the  benefit  of  crediton 
embraces  real  property,  it  is  subject  to  the  provisions  of  Aiit 
ele  IV.  of  the  Chapter  on  Recording  Transfers,  as  well  «a  H 
*lMMe  of  this  title.     [§§  1 158-1217.] 
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§  34 67,  Within  thirty  days  after  the  date  of  an  assign 
tnent  for  the  benefit  of  creditors,  the  assignee  must  enter  intt 
ft  bond  to  the  people  of  this  Static,  in  such  amount  as  may  be 
fixed  by  a  judge  of  the  Superior  Court  of  the  county  in  which 
the  original  invonrory  is  filed,  with  sufficient  sureties,  to  be  ap- 
proved by  such  jiuige,  and  conditioned  f«>r  the  faithful  dis- 
charire  of  the  trust,  and  the  due  accounting  for  all  moneys 
received  by  the  assignee,  which  bond  must  he  filed  in  the  same 
office  with  the  original  inventory.  [In  effect  February  15, 1883.] 

§  3468.  Until  the  inventory  and  affidavit  required  by 
lections  3461  and  3462  have  been  made  and  filed,  and  the 
assignee  has  given  a  bond  as  required  by  the  last  section, 
the  assignee  for  the  benefit  of  creditors  has  no  authority  to 
dispose  of  the  estate  or  convert  it  to  the  purposes  of  the 
trust. 

§  8469.  After  six  months  from  the  date  of  an  assignment 
for  the  benefit  of  creditors,  the  assignee  may  be  required, 
on  the  petition  of  any  creditor,  to  account  before  the  Superior 
Court  of  the  county  where  the  accompanying  inventory  was 
filed,  in  the  manner  prescribed  by  the  insolvent  laws  of  this 
State.  [In  effect  February  15,  1883.] 
Pol.  Code,  §  19, 8ubd.  24,  continues  in  <orce.    Act  of  May  4, 1862. 

§  3470.  Property  exempt  from  execution,  and  insurance 
upon  the  life  of  the  assignor,  do  not  pass  to  the  assignee  by  a 
general  assignment  for  the  benefit  of  creditors,  unless  the  in- 
strument specially  mentions  them,  and  declares  an  intention 
that  they  should  pass  thereby. 

§  3471*  In  the  absence  of  any  provision  in  the  assignment 
to  the  contrary,  an  assignee  for  the  benefit  of  creditors  is  enti- 
tled to  the  same  commissions  as  are  allowed  by  law  to  execu- 
tors and  guardians ;  but  the  assignmenJ^  cannot  grant  more, 
and  may  restrict  the  commissions  to  a  less  amount,  or  deny 
them  altoirether. 

66Cal.628. 

§  3472.  An  assignee  for  the  benefit  of  creditors  is  not  to 
\te  held  liable  for  his  acts,  done  in  good  faith,  in  the  execution 
«f  the  trust,  merely  for  the  reason  that  the  assignment  is  afker« 
irard  adjudged  void. 

I  9473.  An  assignment  for  the  benefit  of  creditors,  whieb 
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has  been  executed  and  recorded  w>  as  to  transfer  the  property 
to  the  assignee,  cannot  afterwards  be  canceled  or  modified  by 
the  parties  thereto,  without  the  consent  of  every  creditot 
allected  thereby. 

Statutes  in  rel&Hon  to  l>rooe«d!ii|i  In  fBMlTcncT  eonliniMd  li 
SodeClT  Pnie.  « 1S22. 


PART  III. 


NUISANCE. 

TiTLB  I.  General  Principles,  §§  3479-3484» 
II.  Public  Nuisances,  §§  8490-M95. 
IIL  Pritatb  Nuisances,  §§  3501-3503. 


TITLE   I. 

GENERAL  PRINCIPLES. 

Skotion  8479.  Nalsance,  what. 

8480.  Public  nuifiance. 

8481.  Private  nuisance. 

8482.  What  is  not  deemed  a  nuisanoe. 
8488.  Successive  owners. 

8484.  Abatement  does  not  preclude  aetton. 

§  8479.  Anything  which  is  injurious  to  health,  or  is  inde- 
cent or  offensive  to  the  senses,  or  an  obstruction  to  the  free 
nse  of  property,  so  as  to  interfere  with  the  comfortable  enjoy- 
ment of  life  or  property,  or  unlawfully  obstructs  the  free  pas- 
sage or  use,  in  the  customary  manner,  of  any  navigable  lake, 
or  river,  bay,  stream,  canal,  or  basin,  or  any  public  park, 
square,  street,  or  highway,  is  a  nuisance.  [In  c^ect  Jnly  1, 
1874.] 

Code  Giv.  Proc.  §  781 ;  Penal  Code,  $$  870-871. 

^  §  3480.  A  public  nuisance  is  one  which  afi^cts  at  the  same 
time  an  entire  community  or  neighborhood,  or  any  consider 
able  number  of  persons,  althotij^h  the  extent  of  the  annoyance 
or  damage  inflicted  upon  individuals  maybe  unequal,    [tn 
tffect  July  1,  1874.] 
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§  3481*  Ever  J  nuisance  not  incladed  in  the  definition  ai 
the  last  section  is  private. 

§  8482.  Nothing  which  is  done  or  maintained  nnder  tht 
express  authority  of  a  statute  can  be  deemed  a  nuisance. 

§  8483.  Every  successive  owner  of  property  who  neglect! 
to  abate  a  continuing  nuisance  upon,  or  in  the  use  of,  snob 
property,  created  by  a  former  owner,  is  liable  therefor  in  the 
lanie  manner  as  the  one  who  first  created  it. 

Cod*  CiT.  Proc.  §  781. 

§  8484.  The  abatement  of  a  nuisance  does  not  prejudice 
the  right  of  any  person  to  recover  damages  for  its  past  exist- 
•nce. 

VuiiaoMr     Penal  Code,  §§  870-874 


TITLE  IL 

PUBLIC  NUISANCES. 

SiOTiON  8490.  Lap«e  of  time  does  not  l^pidlse. 

8491.  Abiatement. 

8492.  When  notice  Is  required. 

8493.  Remedies  for  public  nuisance. 

8494.  Action. 

8495.  Uow  abated. 

§  8490.  No  lapse  of  time  can  legalize  a  public  nnisaaWi 
imounting  to  an  actual  obstruction  of  public  right. 

§  3491.   The  remedies  ap^ainst  a  public  nuisance  are : 

1.  Indictment  or  information  ; 

2.  A  civil  action  ;  or, 

3.  Abatement.     [In  effect  March  2,  1880.] 

§  3492.  The  remedy  by  indictment  or  information  is  reg- 
ulated by  the  Penal  Code. 
Pen-M  Code,  §f  870-874. 

§  3493.  A  private  person  maj  maintain  an  action  for  a 
public  nuisance,  if  it  is  specially  mjnrions  to  himself,  but  nol 
otherwise. 
64  Cal.  588. 
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§  3494.  A  public  nnisance  may  be  abated  bj  any  public 
body  or  officer  authorized  thereto  by  law. 

§  8495.  Any  person  may  abate  a  public  nuisance  which 
is  specially  injurious  to  him  by  removing,  or,  if  necessary, 
destroying  the  thing  which  constitutes  the  same,  without 
committing  a  breach  of  the  peace,  or  doing  unnecessary 
Injury. 


TITLE  III. 
PRIVATE  NUISANCES. 

SicnoN  8501.  Remedlefi  for  private  nuisanee 

3502.  Abatement,  when  allowed. 
•  8503.  When  notice  is  required. 

§  8501.  The  remedies  against  a  private  nuisance  are: 

1.  A  civil  action ;  or, 

2.  Abatement. 

§  8602.  A  person  injured  by  a  private  nuisance  may  abate 
it  by  removing,  or,  if  necessary,  destroying  the  thing  which 
constitutes  the  nnisance,  without  committing  a  breach  of  the 
peace,  or  doing  unnecessary  injury. 

§  8503.  Where  a  private  nuisance  results  from  a  mere 
omission  of  the  wrongdoer,  and  cannot  be  abated  without  en- 
tering upon  his  land,  reasonable  notice  most  be  given  to  liia 
before  entering  to  abate  it. 


PART  I\. 


MAXIMS  OF  JURISPRUDENCE. 

I  8609.  Thb  maxims  of  jurisprudence  hereinafter  eel 
forth  are  intended  not  to  qualify  any  of  the  forecoing  pio> 
riaions  of  this  Code,  but  to  aid  in  their  just  application. 

§  3510.  When  the  reason  of  a  role  ceases,  so  should  th« 
role  itself. 

§  36 1 1«  Where  the  reason  is  the  same,  the  rule  should  be 
the  same. 

§  3512.  One  must  not  change  his  purpose  to  the  injury  of 
another. 

§  3513.  Any  one  may  waive  the  advantage  of  a  law  in- 
tended solely  for  his  benefit.  But  a  law  established  for  a  pub- 
lic reason  cannot  be  contravened  by  a  private  agreement. 

68  Cal.  98. 

§  3614.  One  must  so  use  his  own  rights  as  not  to  iufringv 
upon  the  rights  of  another. 

f  3516*  He  who  consents  to  an  act  is  not  wronged  by  it. 

§  3616.  Acquiescence  in  error  takes  away  the  right  o 
objecting  to  it. 

§  36 17.  No  one  can  take  advantage  of  his  own  wrong. 

§  8  618.  He  who  has  fraudulently  dispossessed  himself  of  a 
thing  may  be  treated  as  if  he  still  had  possession. 

§  8619*  He  who  can  and  does  not  forbid  that  which  if 
ione  on  his  behalf  is  deemed  to  have  bidden  it. 
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I  3520.  No  one  should  suffer  bj  the  act  of  another. 

§  3621.  He  who  takes  the  benefit  must  bear  the  burden. 

§  3522.  One  who  grants  a  thing  is  presumed  ""o  grant  also 
Ivhatever  is  essential  to  its  use. 

§  3623.  For  every  wrong  there  is  a  remedy. 

§  3524.  Between  those  who  are  equally  in  the  right,  or 
squally  in  the  wrong,  the  law  does  not  interpose. 

§  3525.  Between    rights  otherwise  equal,  the  earliest  is 
preferred. 

§  3526.  No  man  is  responsible  for  that  which  no  man  can 
control. 

§  3527.  The  law  helps  the  vigilant,,  before  those  who 
deep  on  their  rights. 

§  3528.  The  law  respects  form  less  than  substance. 
68  Cal.  98. 

§  3529.  That  which  ought  to  have  been  done  is  to  be  re- 
irded  as  done,  in  favor  of  hii 
from  whom,  performance  is  due. 


earded  as  done,  in  favor  of  him  to  whom,  and  against  him 
fr         ' 


§  3530.  That  which  does  not  appear  to  exist  is  to  be 
garded  as  if  it  did  not  exist. 

§  3531.  The  law  never  requires  impossibilities. 

67  Cal.  635. 

§  3532.  The  law  neithei  ^ocs  nor  requires  idle  acts. 
53  Cal.  98. 

§  3533.  The  law  disregards  trifles. 

§  3534.  Particular   expressions  qualify  those  which  an 
^oneraL 

f  3636.  Contemporaneous  exposition  is  in  general  tlM 
best. 

§  3636.  The  greater  contains  the  less. 

30 
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§  8687*  Sapexfinitj  does  not  vitiate. 

f  8688«  That  U  certain  which  can  be  made  certain. 

f  8639.  Time  does  not  confirm  a  void  act. 

§  8640.  The  incident  follows  the  principal,  and  not  the 
principal  the  incident. 

§  8641.  An  interpretation  which  gnres  effect  is  preferred 

to  one  wbich  makes  void. 

§  8642.  Interpretation  mast  be  reasonable. 

§  3643.  Where  one  of  two  innocent  persona  must  Buffer 
by  the  act  of  a  third,  he,  by  whose  negligence  it  happened 
must  be  the  sufferer. 


Approved,  March  21,  1872. 

NEWTON  BOOTH, 

Grovernor. 


The  amendments  wbich  took  effect  July  1, 1874,  and  are  go  maikiad  at 
the  end  of  each  section,  were  passed  bj  Act  of  March  30, 1874,  the  clos- 
ing pora^praph  of  which  is  as  follows  :  — 

"  All  provisions  of  law  inconsistent  with  the  proTisions  of  this  act  are 
hereby  repealed,  but  no  rights  acquired  or  proceedings  taken  under  the 
proviMions  repealed,  shall  be  impaired  or  in  any  manner  affected  by  this 
repeal ;  and  whenever  a  limitation  or  period  of  time  is  prescribed  by  such 
repealed  provii^ious  for  acquiring  a  right  or  barring  a  remedy,  or  for  any 
other  purpose,  has  begun  to  run  before  this  act  takes  effect,  and  the  same 
or  any  other  limitation  is  prescribed  by  thin  act.  the  time  of  limitation 
which  shall  have  run  when  this  act  takes  effect  snail  be  deemed  part  of 
the  time  prescribed  by  this  act. 

"  With  relation  to  the  laws  passed  at  the  present  session  of  the  Legis- 
lature, this  act  must  be  construed  as  though  it  had  been  passed  at  the 
first  day  of  the  present  session,  if  the  provisions  of  any  law  passed  at  the 
present  session  of  the  Jjegislature  contravenes  or  is  inconsistent  with  Um 
provisions  of  this  act,  the  provisions  of  such  law  most  prevail. 

*'  This  act  shall  take  effect  on  the  first  day  of  July,  ons  thouisnd  cii^ 
kundxed  and  seventy-four. 

*'  AppMVWl,  tfareh  80. 1874." 
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An  Ad  tuppUmefUary  to  an  Act  entitled  *'  An  Act  to  provide /or  (he 
Incorporation  of  SoUegea,**  approved  April  twentieth,  eighteen 
hundred  andfifyf.     [Stats  1871-2,  pp.  10,  11.] 

[Enacting  clause.] 

BEcnoR  1.  Gertnin  powere  granted  to  grand  lodges  of  beneTolent  and 
fraternal  organisations. 
2.  Requirements  in  certain  cases. 
8.  Extension  of  powers. 

Section  1.  Whenever  any  benevolent,  religious,^  or  frateraal 
organization,  or  society,  having  a  grand  lodge  or  other  legislative 
head,  duly  organized  and  existing  in  this  State,  shall  found  and 
establish  a  college  in  this  State,  and  shall  incorporate  or  desire  to 
incorporate  the  same  under  the  act  to  which  this  act  is  supple- 
mentary, such  organization  or  society  shall  have  and  may  retain 
the  rignt,  through  its  grand  lodge  or  other  legislative  head,  not 
only  to  select  and  name  (he  persons  who,  subject  to  the  approval 
of  the  State  B4)ard  of  Education,  shall  form  such  corporation 
and  be  the  first  trustees  thereof,  but  also  to  prescribe  the  terms 
of  office  of  such  trustees  and  provide  for  their  classification,  so 
that  a  portion  thereof  shall  go  out  of  office  and  their  successors 
be  elected  at  each  annual  session  of  such  grand  lodge  or  society ; 
provided,  however,  that  the  terms  of  not  more  than  one  third  of 
such  trustees  shall  expire  at  the  same  time ;  and  also  to  reserve 
to  itself  the  power  of  electing  the  successors  of  such  trustees  as 
their  terms  expire.  It  may  also  provide  that  no  person  shall  be 
a  trustee  of  such  corporation  unless  he  be  a  member  of  such 
order,  organization,  or  society,  in  good  standing  ;  and  also  re- 
quire said  board  of  trustees'  to  report  annually  to  the  grand 
lodge  or  society  founding  the  same  the  condition  of  the  affairs 
of  such  corporation,  and  the  amount  and  manner  of  its  receipts 
and  expenditures. 

Sec.  2.  Any  corporation  already  formed  under  the  act  to 
▼hich  this  act  is  supplementary  of  a  college  founded  or  estalv 

'  The  word  "  religious  *'  was  inserted  by  amendment  of  February  ? 
IS;4.    Stats.  187a-4,  p.  86. 
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lished  by  the  grand  lodge  or  society  of  any  benevolent,  religioiiB,^ 
or  fraternal  organization  in  this  State,,  may,  bv  resolution  of  its 
board  of  trustees,  a  certified  copy  of  which  shall  be  filed,  with  its 
original  certificate  of  incorporation,  in  the  office  of  the  secre- 
tary of  state,  surrender  to  the  grand  lodge  or  society  which  founded 
it  the  right  to  exercise  all  control  over  it  {.rovided  by  the  first 
section  of  this  act,  and  thereafter  such  grand  lodge  or  society 
shall  have  the  right  to  and  may  exercise  the  same  control  ovet 
such  corporation  as  if  the  same  had  been  specially  formed  undef 
this  act  and  the  act  to  which  this  is  supplementary. 

Sec.  3.  The  corporation  of  any  college  established  or  founded 
by  any  such  benevolent,  religious,  or  fraternal  organization  or 
bociety,  and  incorporated  as  provided  in,  this  act  and  the  act  to 
which  this  is  supplementary,  maj",  in  addition  to  holding  the  prop- 
erty necessary  for  its  college  purposes,  also  establish,  own,  and 
control,  under  the  same  management,  a  home  for  the  mainten- 
ance and  education  of  orphans,  and  an  as3'lum  for  the  care  of 
the  aged  and  indigent  of  the  order  or  society  founding  such  in- 
Btitulion. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

Approved  January  8,  1872. 


An  Act  to  amend  an  Act  entUUdj  **An  Act  to  provide  for  the  For^ 
motion  of  Corporaiions  for  the  Accumulation  and  fncestment  of 
Ftmds  and  Savings^^*  approved  April  eleventh^  eighteen  hundred 
and  mxty-two.    [Suts.  1871-72,  pp.  132-^.] 

[Enacting  clause.] 

SxoTiON  1.  Acts  not  lawful. 

2.  Increase  of  capital  stock. 

Section  1.  Section  eighteen  of  an  act  entitled  "  An  act  to 
provide  for  the  formation  of  corporations  for  the  accumulation 
and  investment  of  funds  and  savings,"  approved  April  eleventh, 
eighteen  hundred  and  sixty-two,  is  hereby  amended  so  as  to  reaa 
as  follows : 

Sec.  18.  It  shall  not  be  lawful  for  the  directors  to  divide, 
withdraw,  or  in  any  way  pay  to  the  stockholders,  or  any  of  them, 
any  part  of  the  capital  stock,  nor  to  reduce  the  amount  of  thi 
lame,  except  as  hereinafter  provided. 

t  The  word  "  relieious ''  was  insertiKi  by  amendment  of  Vtbnmrr  T 
»74. 
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Sbc.  2.  Section  nineteen  of  the  act  mentioned  in  the  fini 
lection  of  this  act  is  hereby  amended  so  as  to  read  as  follows  : 

Sbc.  19.  Whenever  it  is  desired  to  increase  the  amount  oi 
capital  stock,  and  in  cases  where  the  capital  stock  is  partly  but 
not  all  taken  and  paid  in  it  is  desired  to  reduce  the  same  to  not 
less  than  the  amount  paid  in,  a  meeting  of  stockholders  may  be 
called,  bv  a  i.otice  signed  by  at  leasL  a  majority  of  the  directors, 
and  published  at  least  sixty  da\'s  in  every  U^ue  of  some  news- 
paper published  in  the  county  where  the  principal  place  of  busi- 
ness of  the  company  is  located,  which  notice  shall  specify  the 
object  of  the  meeting,  the  time  and  place  where  it  is  to  be  held, 
and  the  amount  to  which  it  is  proposed  to  increase  or  reduce  the 
capital  stock,  as  the  case  may  be  ;  and  a  vote  of  two  thirds  of  all 
the  shares  of  stock  represented  at  the  meeting  shall  be  necessary 
to  an  increase  or  decrease  of  the  amount  of  capital  stock ;  pnYvidea^ 
that  nothing  in  this  act  contained  shall  be  held  to  authorize  the 
release  of  any  subscription  to  the  capital  stock,  or  the  reduction  of 
the  amount  of  capital  stock  below  the  full  amount  that  shall  have 
been  subscribed  thereto. 

Skc.  3.  Section  twenty  of  the  act  mentioned  in  the  first  sec- 
tion of  this  act  is  hereby  amended  so  as  to  read  as  follows : 

Sec.  20.  If  at  any  meeting  so  called  a  sufficient  nomber 
of  votes  has  been  given  in  favor  of  increasing  or  reducing  the 
amount  of  capital  stock,  a  certificate  of  the  proceedings,  showing 
a  compliance  with  these  provisions,  the  amount  of  the  capital 
actually  paid  in,  and  the  amount  to  which  the  capital  stock  is  to  bo 
increased  or  reduced,  shall  be  made  out,  signed,  and  verified  by 
the  afiidavit  of  the  chairman  and  secretary  of  the  meeting,  cer- 
tified by  a  majority  of  the  directors,  and  filed  as  required  by  the 
second  section  of  this  act.  When  so  filed  the  capital  stock  of  the 
corporation  shall  be  increased  or  reduced  to  the  amount  specified 
in  the  certificate. 

Sec.  4.  This  act  shall  take  effect  from  and  after  its  passage. 

Approved  February  21,  1872. 


An  Act  for  the  Protection  of  Miners,    [Stats.  1871-72,  p.  413.^ 

[Enacting  clause.] 

Sectiox  1.  Protection  of  miners. 
2.  Escape  shaft. 
8.  Liabilities.    Damages. 

Section  1.  It  shall  not  be  lawful  for  any  corporation,  associ 
Kion  owner,  or  owners  of  any  quartz  mining  claims  within  the 
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Btate  of  Califoraia,  where  such  corporation,  association,  owner,  or 
owners  employ  twelve  men  daily,  to  sink  down  into  such  mine  or 
mines  any  perpendicular  shaft  or  incline  beyond  a  depth  from  the 
surface  of  three  hundred  feet  without  providing  a  second  mode  of 
•gress  from  such  mine,  by  shaft  or  tunnel,  to  connect  widi  the 
main  shaft  at  a  depth  oi  not  less  than  one  hundred  feet  from  the 
surface. 

Sec.  2.  It'shall  be  the  duty  of  each  corporation,  association, 
owner,  or  owners  of  any  quartz  mine  or  mines  in  this  State, 
where  it  becomes  necessary  to  work  such  mines  beyond  the 
depth  of  three  hundred  feet,  and  where  the  number  of  men  em- 
ployed therein  daily  shall  be  twelve  or  more,  to  proceed  to  sink 
Hnother  shaft  or  construct  a  tunnel  so  as  to  connect  with  the 
main  working  shaft  of  such  mine  as  a  mode  of  escape  from  un- 
derground accident  or  otherwise.  And  all  corporations,  associ- 
ations, owner,  or  owners  of  mines  as  aforesaid,  working  at  a 
greater  depth  than  three  hundred  feet,  not  having  any  other 
mode  of  egress  than  from  the  main  shaft,  shall  proceed  as  herein 
provided. 

Sec.  3.  When  any  corporation,  association,  owner,  or  owners 
of  any  quartz  mine  in  this  State  shall  fail  to  provide  for  the  proper 
egress  as  herein  contemplated,  and  where  any  accident  shall  occur, 
or  any  miner  working  therein  shall  be  hurt  or  injured  and  from 
such  injury  might  have  escaped  if  the  second  mode  of  egress  had 
existed,  such  corporation,  association,  owner,  or  owners  of  the 
mine  where  the  injuries  shall  have  occurred  shall  be  liable  to  the 
person  injured  in  all  damages  that  may  accrue  by  reason  thereof ; 
and  an  action  at  law  in  a  court  of  competent  jurisdiction  may  be 
maintained  against  the  owner  or  owners  of  such  mine,  which  own- 
ers shall  be  jointl}'  or  severally  liable  for  such  damages.  And 
where  death  shall  ensue  from  injuries  received  from  any  negli- 
gence on  the  part  of  the  owners  thereof  by  reason  of  their  failure 
to  comply  with  any  of  the  provisions  of  tiiis  act,  the  heirs  or  rel- 
atives surviving  the  deceased  may  commence  an  action  for  the  re- 
covery of  such  damages  as  provided  by  an  act  entitled  an  act 
requiring  compensation  for  causing  death  by  wrongful  act,  neglect, 
or  default,  approved  April  twenty-sixth,  eighteen  hunarea  and 
Bixty-two. 

8  EC.  4.  This  act  shall  take  effect  and  be  in  force  six  monthi 
from  and  after  its  passage. 

Approved  March  16, 1872. 


APPENDIX.  469 

4f»  Act  tupplemental  to  an  4gt  entilUd^*  An  Act  eomeerrUng  C&rpo- 
ratiotu.**  pcused  twefUy-eecond  Aprils  one  thousand  eight  hmndred 
umd  Jifty,    [Stats.  1871-73,  pp.  44^-444.] 

[Enacting  clause.] 

BionOH  1.  Petition  of  shareholders.    Publication  of  notice. 

2.  Organizing.    Meeting.    Calling  roll.    Declaring  result. 

8.  Vacancies.    Tellers. 

4.  Certificate  of  election.    Filing  of  certificate. 

6.  Fees  of  county  cleric. 

Section  1.  On  petition  of  the  majority  of  the  shareholders  of  any 
corporation,  formed  for  the  purpose  of  mining,  to  the  county  judge 
of  the  county^  where  oaid  corporation  has  its  principal  place  of 
business,  verified  by  the  signers,  to  the  effect  that  they  are  sever- 
ally the  holders  on  the  boolcs  of  the  company  of  the  number  of 
shares  set  opposite  their  signatures  to  the  foregoing  petition,  the 
county  judge  shall  issue  his  notice  to  the  shareholders  of  said  com- 
pany that  a  meeting  of  the  shareholders  will  be  held,  stating  the 
timCj  not  less  than  five  nor  more  than  ten  days  after  the  first  pub- 
lication of  such  notice,  and  the  place  of  meeting  within  said 
county,  and  the  object  to  be  to  take  into  consideration  the  removal 
of  officers  of  said  company ;  which  notice,  signed  by  the  said 
county  judge,  shall  be  published  daily  in  one  or  more  daily  news- 
papers published  in  said  county  for  at  least  five  days  before  the 
time  for  the  meeting. 

Sec.  2.  At  the  time  and  place  appointed  by  said  notice  those 
claiming  to  be  shareholders  who  shall  assemble  shall  proceed  to 
organize  by  the  appointment  of  a  chairman  and  secretary,  and 
thereupon  those  claiming  to  be  shareholders  shall  present  proof 
thereof,  and  only  those  snowing  a  right  to  vote  shall  take  part  in 
the  further  proceedings.  If  it  appears  that  at  tiie  time  appointed, 
or  within  one  hour  tnereafter,  stiareholders  of  less  than  one  half 
tlie  shares  are  present,  no  further  proceedings  shall  be  had,  but 
the  meeting  shall  be  ipto  facto  dissolved;  provided^  however^ 
that  by  a  vote  of  the  holders  of  the  majority  "^  of  the  capita* 
ttock  of  the  corporations  aforesaid,  the  board  of  trustees  may  be 
*equired  to  furnish 'to  the  meeting  a  written  detailed  statement 
and  account  of  the  affairs,  business,  and  property  of  the  corpora- 
tion ;  but  if  the  holders  of  a  majority  ^  ol  the  shares  are  presen/ 
they  shall  proceed  to  vote,  the  secretary  calling  the  roll  and  the 
members  voting  yea  or  no,  as  the  case  may  be.  The  secretary 
shall  enter  the  same  upon  his  list,  and  when  he  has  added  up  tii'« 
list  and  stated  the  result,  he  shall  sign  the  same  and  hand  it 

<  Amended  from  two  thirds  to  a  majority  by  Act  of  April  1,  187G 
«telr  1875-76,  p.  7S0. 
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lo  the  chairman,  who  shall  also  sign  the  same  and  declare  the 
rasolt.  ^ 

Sec.  3.  If  the  result  of  the  rote  »  that  the  holders  of  a  matr 
jority  of  all  the  shares  of  the  company  are  in  favor  of  the  remova 
of  one  or  more  of  the  officers  of  the  company,  the  meeting  shab 
then  proceed  to  ballot  for  officers  to  supply  the  vacancies  thus  cre- 
ated. Tellers  shall  be  appointed  by  the  chainnan,  vrho  shall  col- 
lect the  ballots  and  deliver  them  to  the  secretary,  who  shall  count 
the  same  in  o)>en  session,  and  having  stated  the  result  of  the  count 
in  writing,  xhail  sign  the  same  and  hand  it  to  the  chairman,  who 
shall  announce  the  result  to  the  meeting. 

Sec.  4.  A  report  of  the  proceedings  of  the  meeting  shall  be 
made  in  writing,  signed  by  the  chairman  and  secretary  and  veri- 
fied b}'  them,  and  delivered  to  the  county  judge,  who  shall  there- 
upon issue  to  each  person  chosen  a  certificate  of  his  election,  and 
shall  also  issue  an  order  requiring  that  all  books,  papers,  and  all 
property  and  effects  be  immediately  delivered  to  the  officers  elect, 
and  the  petition  and  report,  indorsed  with  the  date  and  fact  of 
the  iRSuance  of  such  certificate  and  order,  shall  be  delivered  to  th^ 
county  clerk  to  be  by  him  Hied  in  his  office,  and  thereafter  the  per- 
sons thus  elected  officers  shall  be  the  duly  elected  officers  and  hold 
office  until  the  next  regular  annual  meeting,  unless  removed  under 
the  provisions  hereof. 

Sec.  5.  For  all  services  in  these  proceedings  the  county  cIcfriE 
shall  receive  ten  dollars  on  the  issuance  of  the  notice  and  ten  dol- 
lars on  the  issuance  of  the  certificates. 

Sec  6.  All  acts  or  parts  ot  acts  conflicting  with  this  act 
hereby  repealed. 

Sec  7.  This  act  shall  take  effect  immediately. 

Approved  March  21,  1872. 


An  Act  to  amend  an  Act  entitled  "  An  Act  to  provide  for  the  Fop' 
mation  of  Corporations  for  certain   Purposes,"  approved  Aprii 
fourteenth^  eighteen  hundred  and  ffty-tnree.    [Stats.  1871-71, 
pp  526-7.J 

[Enacting  clause.] 
SscTiON  1.  Three  or  more  persons  may  incorporate. 

Section  1.  Section  two  of  said  act  is  hereby  amended  so  as  to 
read  as  follows : 

Sec  2.  Any  three  or  more  persons  who  may  desire  to  form  • 
lompany  for  any  one  or  more  of  the  purposes  specified  in  the  pre- 
ceding section,  may  make,  sign,  and  acknowledge  before  8om# 
ifficer  competent  to  take  the  acknowledgment  of  deeds,  and  file  im 
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Jbe  office  of  the  county  clerk  of  the  county  in  which  the  print ipal 
place  of  business  of  the  company  is  intended  to  be  locared,  and 
certified  copies  thereof  under  the  hand  of  the  clerk  and  seal  of  the 
Count}'  Court  of  said  county,  in  the  office  of  the  secretary  of  state, 
and  in  the  office  of  the  clerk  of  the  several  counties  in  which  thev 
maj'  carry  on  their  business,  a  certiticate  in  writing,  in  which  shall 
be  statedthe  corporate  name  of  the  company,  the  object  for  which 
the  company  shall  be  formed,  the  amount  of  its  capital  stock,  the 
time  oMts  existence,  not  to  exceed  fifty  years,  the  number  of 
ahares  of  which  the  stock  shall  consist,  the  number  of  trustees, 
and  their  names,  who  shall  manage  the  concerns  of  the  company 
for  the  first  three  months,  and  the  names  ot  the  city,  or  town,  and 
county  in  which  the  principal  place  of  business  of  the  company 
is  to  be  located. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  aitd  alter 
Xs  passage. 

Approved  March  23, 1872. 


An  Act  supplemental  to  an  Act  entitled  ^^  An  Act  to  authorize  ih€ 
Incnr^oration  of  Canal  Companies^  and  to  provide  for  the  Con- 
atruction  of  Canals  and  Ditches^''^  approved  April  second^  one  thim- 
Band  eight  hundred  and  seventy.     [Stats.  1871-72,  pp.  732-733.] 

[Enacting  clause.] 

Section  1.  Formation  of  corporationB. 
2.  Location  of  routes  and  sitM. 
8.  Condemnation  of  land. 
4.  Bridees. 
6.  Applies  only  to  Tehama  County. 

SECmoN  1.  Corporations  may  b;  formed  under  the  provisions 
of  the  act  entitled,  *^  An  act  to  provide  for  the  formation  of  cor- 
porations for  certain  purposes,'^  approved  April  fourteenth,  eigh- 
teen hundred  and  fifty-three,  and  oi  the  several  acts  amendatory 
thereof  and  supplementary  thereto,  for  the  following  purposes, 
namely,  the  construction  of  canals,  ditches,  and  fiumes,  for  the 
transportation  of  passengers  or  of  freight,  or  of  both  passengers 
and  freight,  for  supplying  water  for  irrigation,  for  procuring  water 
power,  for  conveying  water  for  mining  or  manufacturing  or  agri- 
cultural purposes,  or  for  any  or  all  of  such  purposes  combined. 

Sec.  2.  Any  company  organized  in  pursuance  of  this  act,  or  any 
company  organized  under  any  preexisting  acts  for  similar  pur* 
poses,  shall  have  power  to  locate  and  fix  upon  the  line  or  route  of 
Its  proposed  ditch,  canal,  or  flume,  and  select  the  site  or  sites  oj 
Its  proposed  dams,  embankments,  and  reservoirs,  in  conformity  • 
trf th  tlie  designation  of  its  engineer  or  business  manager. 
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Sbc.  8.  After  the  lapse  of  ten  days  from  the  filing  of  the  report 
of  the  commissioners,  if  no  motion  to  vacate  the  same  is  made,  or 
if.  beine  made,  it  is  denied,  or  after  the  lapse  of  ten  days  from  the 
filing  01  the  report  of  a  new  commission,  as  provided  in  the  act  to 
wbi&  this  act  is  supplemental,  the  county  judge  shall  proceed  to 
make  an  order  upon  the  same,  condemning  so  much  of  the  land  a. 
he  shall  deem  necessary  for  such  canal,  or  ditch,  or  flume  and  othef 
works ;  such  order  h>hall  declare  the  sum  to  be  paid  by  way  of 
damages  by  such  company,  and  shall  award  to  such  compMSiny 
the  right  to  occupy  such  land  and  construct  the  proposed  worka 
upon  payment  by  it  to  such  owner  or  occupant  of  the  sum  so  pro- 
vided, which  said  order  shall  be  duly  tiled  m  the  ofiice  of  the  clerk 
of  said  County  Court  ;  and  from  the  date  of  the  payment  of  such 
sum  to  such  owner  or  occupant,  the  said  company  shall  have  full 
right  and  authority  to  enter  upon  such  land,  and  to  erect  and  con- 
struct its  proposed  canal,  ditch,  or  flume,  and  other  works  alonff 
tiie  proposed  route  and  upon  its  proposed  site  and  sites,  and  shaU 
have  and  enjoy  the  said  land  so  condemned  during  the  existence 
of  such  company;  provided^  tiiat  at  any  stage  of  the  proceedings 
under  this  act  subsequent  to  the  presentation  of  the  county  judge 
of  the  petition  mentioned  in  the  act  to  which  this  is  supplementaL 
and  to  the  filing  of  the  same  in  the  oflice  of  the  clerk  of  said 
court,  said  court  or  the  judge  thereof  at  chambers  shall,  by  order 
or  rule  in  that  behalf  made,  authorize  such  conipan3',  if  already  in 
possession,  to  continue  the  use  and  possession  of  the  land  so  sought 
to  be  condemned,  or  if  not  in  possession,  to  take  possession  of  and 
to  use  the  same  for  the  purposes  for  which  it  is  sought  to  be  con- 
demned, during  the  pendency  &u^  until,  the  final  conclusion  of 
such  proceedings,  and  shall  stay  ail  actions  and  proceedings  against 
such  company  on  account  thereof  yprovidtd^  further,  that  sudi 
company  shall  pay  into  court  a  sufficient  sum  of  money,  or  give 
security  to  be  approved  by  said  court  or  the  judge  thereof,  to 
pay  the  said  damages  when  ascertained,  and  such  other  damages 
as  such  owner  or  occupant  of  said  premises  shall  sustain  by  reason 
of  such  entry  upon  and  use  of  the  same  under  and  in  pursuance 
of  the  order  last  aforesaid  if  said  petition  shall  be  denied  or  cUa 
missed. 

8kc.  4.  Every  company  organized  in  pursuance  of  this  act  shall 
construct  and  keep  in  good  repair  at  all  times,  for  public  use,  the 
various  bridges  across  any  canal,  ditch,  or  flume  owned  by  it, 
required  by  the  board  of  supervisors  of  the  county  wherein  such 
crossing  is  situated,  such  bridge  being  on  the  line  or  crossing  a 
public  highway  or  county  road,  and  necessary  for  public  use. 

Sue.  5.  The  provisions  of  this  supplemental  act  shall  applv  to 

the  county  of  Tehama  only;  but  nothing  herein  contained  sniJl 

y^e  construed  as  repealing  any  part  or  portion  of  the  act  to  which 

,  this  act  is  supplemental,  or  of  the  act  entitled,  "  An  act  to  author* 

ae  thf  incorporation  of  canal  companies  and  the  conttruetioii  el 
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Mnala,'*  tpproved  Mav  fourteenth,  eighteen  hnndred  and  sixty* 
two,  but  the  8|iid  act  shall  be  and  remain  in  full  force,  except  as 
said  act  shall  be  construed  and  modified  in  its  application  to  th. 
eounty  of  Tehama  by  the  provisions  of  this  act. 

Sec.  6.  This  act  shall  take  effect  and  be  in  force  from  and  aftat 
its  passage. 

Approved  March  30,  1872. 


Jm  Ad  in  ReloUion  to  Foreign  Corporations,    [Stats.  1871-7S, 

p.  826.] 

[Enacting  clause.] 

iionon  1.  A  resident  must  be  designated  upon  whom  proosss  maj  be 
served. 
2.  Penalty  for  failure  to  designate. 
8.  Privileges  on  compliance. 

Section  1.  Every  corporation  heretofore  created  br  the  laws  of 
any  other  State  and'  doing  business  in  this  State  shall,  within  one 
hundred  and  twenty  da^'s  after  the  passage  of  this  act.  and  any 
corporation  hereafter  created  and  doing  business  in  this  State, 
within  sixty  days  from  the  time  of  commencing  to  do  business  in 
this  State,  designate  some  person  residing  in  the  county  in  which 
the  principal  place  of  business  of  said  corporation  in  this  State  is, 
upon  whom  process  issued  by  authority  of  or  under  any  law  of 
this  State  may  be  served,  and  within  the  time  aforesaid  shall  file 
Buch  designation  in  the  oitice  of  the  secretary  of  state;  and  a 
copy  of  such  designation,  duly  certilied  by  said  officer,  shall  be 
evidence  of  such  ap()ointment;  and  it  shall  be  lawful  to  serve  on 
such  per.<(on  so  designated  any  process  issued  as  aforesaid.  Such 
8er\'ice  shall  be  made  on  such  person  in  such  manner  as  shall  be 
prescribed  in  case  of  service  reauired  to  be  made  on  foreign  cor^ 
porations,  and  such  service  shall  be  deemed  to  be  a  valid  service 
thereof. 

Skc.  2.  Every  corporation  created  by  the  laws  of  any  other  Stata 
which  shall  fail  to  comply  with  the  provisions  of  the  first  section 
of  this  statute  shall  be  denied  the  benefit  of  the  statutes  of  this 
State  limiting  the  time  for  the  commencement  of  civil  actions. 

Skc  3.  Every  corporation  created  b}'  the  laws  of  any  othai 
Btate  which  shall  coiuply  with  the  provisions  of  the  first  sectioo 
of  this  statute  shall  be  entitled  to  the  benefit  of  the  statutes  oi 
this  State  limiting  the  time  for  the  commencement  of  civil  ai* 
ions. 

ApproTod  April  1,  1872. 
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.im  Ad  topromoU  Irrigation.    [Stats.  1871-2.  pp.  M^^MB. 

[Enacting  clanse.] 


Saofwiil. 

Ptttltlonfl. 

2. 

Publieadon. 

8. 

Districts. 

4. 

Approval  of  petitions. 

6.  Record. 

6. 

Trustees. 

7. 

By-laws. 

8. 

Powers  of  trustees. 

9. 

Reports. 

10. 

Assessments  for  benefits. 

11. 

Warrants. 

12.  Pajmentfl. 

18. 

Subsequent  assessments. 

14. 

Lists. 

16. 

What  lists  must  contain. 

16. 

Certified  copies. 

17. 

Liens. 

18. 

Time  for  payments. 

19. 

Collection  by  suit. 

20. 

Work. 

21. 

Accounts. 

22. 

Property. 

28. 

Condemnation. 

24. 

Code  of  civil  procedure. 

25. 

Indiridual  owners. 

Se.  PriTllegM. 

SacnoN  1.  Whenever  the  owners  of  any  body  of  lands 
tible  of  one  mode  of  irrigation  or  drainage  desire  to  irrigate  or 
drain  the  same,  they  may  present  to  the  board  of  supenrisors  of 
the  county  in  which  the  lands  or  the  greater  portion  thereof  are 
situated,  at  a  regular  meeting  of  the  board,  a  petition  settine  forth 
that  they  desire  to  adopt  measures  to  irrigate  the  same,  me  de- 
scription of  the  lands  by  legal  subdivisions,  the  number  of  acres  in 
the  whole  district,  and  the  number  of  acres  in  each  tract,  with  the 
names  of  the  owners  thereof  and  the  names  of  three  persons  who 
may  desire  to  serve  as  trustees  for  the  first  three  months. 

Seo.  3.  The  petition  must  be  verified  by  the  affidavit  of  one  of 
the  petitioners,  and  must  be  published  for  four  weeks  next  preced- 
ing the  hearing  thereof,  in  some  newspaper  published  in  thecoun^ 
hi  which  the  lands  are  situated ;  or,  if  there  is  no  newspaper  pab> 
Ushed  in  the  county,  then  it  must  be  published  in  some  newspaper 
having  a  general  circulation  in  the  county,  and  an  affidavit  ol 
Viblication  must  be  filed  with  such  petition. 

Sko.  3.  When  a  district  is  sitiuited  partiy  in  different  countiei 
the  trustees  must,  after  the  petition  has  been  granted,  fonrard 
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BOpy  thereof  to  the  clerk  of  the  board  of  supervisors  of  each  of  the 
Bounties  in  which  any  portion  of  the  district  may  He,  and  thi 
board  to  which  the  same  is  forwarded  must  not  allow  another  dis- 
trict to  be  formed  within  such  district  unless  with  the  consent  of 
the  trustees  thereof. 

Sec.  4.  If  the  board  of  supervisors  find  upon  the  hearing  of  th« 
petition  that  the  statements  are  correct,  and  that  no  land  is  im- 
properly included  or  excepted  from  the  district,  they  must  note 
their  approval  on  the  petition,  which  approval  must  be  sfgned  by 
the  president  and  attested  bv  the  clerk ;  and  from  and  after  the 
approval  the  district  is  duly  formed,  and  the  persons  named  in  the 
petition  are  the  trustees  for  the  first  three  months,  and  until  their 
successors  are  appointed. 

Sec.  5.  The  petition  must  then  be  recorded  by  the  county  re 
corder  in  a  bodk  kept  for  the  purpose. 

Sec.  6.  After  the  approval  of  the  petition,  the  petitioners  may 
make  such  by-laws  as  they  deem  necessarv  for  future  appoint- 
ment of  trustees  and  to  effect  the  works  of  irrigation  or  drainage, 
keep  the  same  in  repair  and  operation,. and  for  the  control  and 
management  thereof,  by  the  votes  or  consent  of  a  majority  of  the 
owners  of  the  lands  within  their  district. 

Sec.  7.  The  by-laws  adopted  must  be  signed  by  persons  owning 
a  majority  of  the  land  within  the  district,  and  must  be  recorded 
by  the  county  recorder  in  the  same  book  and  immediately  follow- 
ing the  petition. 

Sec.  8.  The  board  thus  formed  have  power  to  elect  one  of  their 
number  president  thereof,  and  to  employ  engineers  to  surve^^^, 
plan,  locate,  and  estimate  the  cost  of  the  works  necessary  for  the 
irrigation,  the  water  rights  needed,  and  the  land  needed  for  right 
of  way,  including  drains,  canals,  sluices,  water  gates,  embank- 
ments, and  material  for  construction,  and  to  construct,  maintain, 
and  keep  in  repair  all  works  necessary  to  the  object  in  view. 

Sec.  9.  The  board  of  trustees  must  report  to  the  board  of  super* 
visors  of  the  county,  or  if  the  district  is  in  more  than  one  county 
then  to  the  board. of  supervisors  of  each  county  in  which  the  dis* 
trict  is  situated,  the  plans  of  the  work  and  estimates  of  the  costa,. 
together  with  estimates  of  the  incidental  expenses  of  superintend- 
ence, repairs,  &c. 

Sec.  10.  The  board  by  which  the  district  was  formed  must  ap- 
point three  commissioners,  disinterested  persons,  resident  of  the 
county  in  which  the  district  or  some  part  thereof  is  situated,  and 
must  View  and  assess  upon  the  lands  situated  within  the  district 
a  charge  proportionate  to  the  whole  expense  and  to  the  benefits 
which  will  result  from  such  works,  which  charge  must  be  collected 
and  paid  into  the  county  treasury  as  hereinafter  provided,  and 
must  be  placed  by  the  treasurer  to  the  credit  of  the  district,  and 
IHud  out  tor  the  work  of  irrigation  or  drainage  upon  the  warrantf 
of  the  trustees,  approved  by  the  board  of  supervisors  of  tht 
loonty. 
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Skc.  11.  The  warrants  drawn  by  the  trustees  must,  after  thej 
ftra  approved  b}"*  the  board  of  supervisors,  be  presented  to  the 
treasurer  of  the  county,  and,  if  the}"  are  not  paid  on  presentation, 
like  indorsement  must  be  made  thereon,  and  the}*^  must  be  regis- 
tered in  like  manner  as  county  warrants. 

Sec.  12.  If  a  district  is  situated  partly  in  different  counties,  the 
charp^e  must  be  paid  into  the  treasury  of  the  county  in  which  the 
partioulnr  tract  may  be  situated. 

Sec.  13.  If  the  original  asst* ssment  is  insufficient  to  provide  for 
the  complete  irrigation  or  drainage  of  the  lands  of  the  district,  or 
if  further  assessments  are  from  time  to  time  required  to  provide 
for  the  protection,  maintenance,  and  repair  of  the  works,  the 
trustees  must  present  to  the  board  of  supervisors  by  which  the 
district  was  formed  a  statement  of  the  work  to  be  done  and  its 
estimated  cost,  and  the  board  must  make  an  order  directing  the 
commissioners  who  made  the  original  assessment,  or  other  com- 
missioners to  be  named  in  such  order,  to  assess  the  amount  of  such 
estimated  cost  as  a  charge  upon  the  lands  within  the  district, 
which  assessment  must  be  made  and  collected  in  the  same  man- 
ner as  the  original  assessment. 

Sec.  14.  The  commissioners  appointed  by  the  boaird  of  supers 
visors  must  make  a  list  of  the  charges  assessed  against  each  tract 
of  land. 

Sec.  15.  The  list  must  contain  : 

1.  A  description  by  legal  subdivisions  or  natural  boundaries,  of 
each  tract  assessed. 

2.  The  number  of  acres  in  each  tract. 

3.  The  names  of  the  owners  of  each  tract,  if  known,  and  if  an* 
known,  that  fact. 

4.  The  amount  of  the  charge  assessed  against  each  tract. 

Sec.  16.  The  list  so  made  must  be  tiled  with  the  county  treaa- 
arer  of  the  county,  or  if  the  district  is  partly  situated  in  different 
counties,  then  the  original  list  must  be  filed  in  the  count}'  first  in 
order  under  alphabetical  arrangement,  and  copies  thereof,  certified 
by  the  commissioner,  must  be  filed  with  the  treasurer  of  each  of 
t£e  other  counties. 

Skc  17.  From  and  after  the  filing  of  the  list,  or  certified  copy 
thereof,  the  charges  assessed  upon  any  tract  of  land  within  tne 
county  constitutes  a  lien  thereon. 

Sec.  18.  The  lists  thus  prepared  must  remain  in  theofiSce  of  the 
treasurer  for  thirty  days,  or  longer  if  ordered  by  the  board  of 
trustees,  and  during  the  time  they  so  remain  any  person  may  pay 
the  amount  of  the  charge  against  any  tract  to  tlie  treasurer,  with- 
out cost. 

Sec.  19.  If  at  the  end  of  thirty  days,  or  of  the  longer  time  fixed 
by  the  trustees,  all  of  the  charses  have  not  been  paid,  the  tieas* 
aror  must  return  the  lists  to  me  district  attorney,  whc  must  «f 
tnce  proceed  by  civil  action  to  collect  such  chai^ses. 
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Skc.  20.  The  work  must  he  executed  under  the  direction  and  in 
the  manner  prescribed  by  the  board  of  trustees. 
^  Sec.  21.  The  board  must  keep  accurate  accounts  of  all  expen- 
ditures, which  accounts,  and  ali  contracts  that  may  be  made  by 
them,  are  open  to  the  inspection  of  the  board  of  supervisors  and 
every  person  interested. 

Sec.  22.  The  trustees  may  acquire,  by  purchase,  all  property 
necessary  to  carry  out  and  maintain  the  system  of  irrigation  or 
drainage  provided  for. 

Skc.  23.  The  trustees  may  acquire  by  condemnation : 

1.  The  right  to  the  use  oi  any  running  water  not  already  used 
for  culinary  or  domestic  purposes,  or  for  irrigating,  milling,  or 
mining  purposes. 

2.  The  right  of  way  for  canals,  drains,  embankments,  and  other 
t%ork  necessary,  and  may  take  materials  for  the  construction, 
maintenance,  and  repair  thereof,  from  lands  outside  of  as  well  as 
within  the  limits  of  the  district. 

Skc.  24  The  provisions  of  Title  VII.,  Part  III.,  of  the  Code  of 
Civil  Procedure  are  applicable  to,  and  the  condemnation  herein 
provided  for  must  be  made  thereunder. 

Skc,  25.  Whenever  any  district  susceptible  of  one  mode  of  irri- 
gation or  drainage  is  entirely  owned  by  parties  who  desire  to  irri- 
gate or  drain  the  same,  ana  to  manage  the  irrigation  or  drai:3ige 
without  the  intervention  of  trustees  or  the  establishment  of  by- 
laws, they  may  file  the  petition  provided  for  in  sections  one  and 
two,  and  must  state  therein  that  they  intend  to  undertake  the 
irrigation  or  drainage  on  their  own  responsibility. 

Sec.  26.  If  the  petition  is  granted,  the  owners  of  the  lands 
have  all  the  rights,  immunities,  and  privileges  granted  to  boards 
9f  trustees,  and  in  all  proceedings  the  names  of  the  ownirs  may 
be  used  instead  of  the  names  of  trustees. 

Sec.  27.  This  act  shall  not  be  so  construed  as  applyincr  to-Hhe 
counties  of  Fresno,  Kern,  Tulare,  and  Yolc. 

Skc.  28.  This  act,  and  the  provisions  of  the  title  of  the  Code 
of*  Civil  Procedure  herein  referred  to,  so  far  as  proceedings  under 
this  act  are  to  be  had,  shall  be  in  force  from  and  after  the  passage 
»f  this  act. 

Approved  April  1,  1872. 
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An  Act  in  Belatljn  to  the  Care  of  Orphan  and  AhancUmtd  CkiSU 
dren.     [Stats.  1873-4,  pp.  29*^-8.] 

[Enacting  clause.] 

Bbotion  1.  Names  must  be  published  quarterly. 

2.  Abandonment  by  parents  a  misdemeanor. 

3.  Child  remaining  in  asylum  one  year  is  deemed  abandcmed. 

4.  Blanagers  entitled  to  guardianship  of  abandoned  child. 

Section  1.  It  shall  be  the  duty  of  the  officers  or  managers  of 
etich  and  every  orphan  asvlum  in  this  State,  to  publish,  on  the 
first  of  January,  April,  July,  and  October,  in  each  year,  in  some 
newspaper  of  general  circulation  published  in  the  county  where 
such  asylum  snail  be  situated,  a  notice,  giving  the  name,  age, 
and  ^ex  of  each  child  received  into  such  orphan  asylum  as  an 
orphan  since  the  last  quarterly  publication,  together  with  auch 
other  information  as  would  be  likeh'  to  lead  to  the  identificatioa 
of  such  child  by  its  relations  or  friends.  Such  notice  must  be  pub- 
lished for  at  least  four  weeks,  if  in  a  weekly,  and  for  at  least  ten 
days,  if  in  a  daily  newspaper. 

Skc.  2.  Any  parent  who  shall  knowingly  and  wilfully  abandon, 
and  who,  having  the  ability  so  to  do,  shall  fail,  neglect,  or  refuse 
to  maintain  his  or  her  minor  child  under  the  age  of  fourteen  years, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  may  be  prosecuted 
and  punished  therefor,  and  shall  forfeit  the  guardianship  of  such 
child.  Any  person  who  shall  falsely,  knowmg  the  same  to  be 
false,  represent  to  any  manager,  officer,  or  agent  of  any  orphan 
Asylum  or  charitable  association  for  the  care  of  orphans,  that  any 
child  for  whose  admission  into  such  asylum  application  is  made,  u 
an  orphan,  shall  be  deemed  guilty  of  a  misdemeanor,  and  punished 
accordingly. 

Sec.  3.  An}*^  parent  or  guardian  who  shall  knowingly  permit 
his  or  her  child  or  ward  to  remain  for  the  space  of  one  year  m  ant 
orphan  asyldm  in  this  State,  wherein  such  child  shall  be  supported 
by  charity,  and  who,  during  such  period,  shall  fail  or  neglect  t4 
give  notice  in  writing  to  the  managers  or  officers  of  such  asylum 
that  he  or  she  is  such  parent  or  guardian,  shall  be  deemed  to  have 
abandoned,  and  shall  forever  forfeit  all  right  to  the  guardianship, 
care,  cui^tody,  and  control  of  such  child. 

Sec.  4.  "fhe  officers  or  managers  of  the  orphan  asylum  having 
any  such  abandoned  child  in  its  care,  shall  have  the  preferred 
right  to  the  guardianship  of  such  child,  and  upon  application  to 
the  courts  in  the  macner  prescribed  bylaw,  shall  be  duly  appointed 
such  guardians,  and  shall  have  letters  of  guardianship. 

Sec.  5.  This  act  shall  take  effect  from  and  after  its  passage. 

Approved  Munh  7,  1874. 

See  Act  of  March  26  1880. 
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Sn  Act  relating  to  Conveyances  of  Real  Estate.    [Stats.  1873-4 

pp.  34'5-6.] 

[Enacting  clause.] 

SiOTioZf  1.  GonTeyance  by  party  who  has  changed  his  name. 
2.  Conveyance  to  be  indexed  in  both  names. 
8.  Duty  of  recorders. 

Section  1.  Any  person  in  whom  the  title  of  real  estate  is  vested, 
who  shall  afterwards,  from  any  cause,  have  his  or  her  name 
changed,  shall,  in  any  conveyances  of  said  real  estate  so  held,  set 
forth  the  name  in  which  he  or  she  derived  title  to  said  real 
estate. 

Sec.  2.  All  conveyances  of  real  estate,  except  patents  issued  by 
the  State  as  a  party  made  by  any  public  officer  pursuant  to  any 
law  of  this  State,  shHil,  when  recorded  by  the  county  recorder, 
be  by  him  alphabetically  indexed  in  the  ^*  Index  of  Grantors," 
both'in  the  name  of  the  officer  making  such  sale,  and  in  tiie  name 
of  the  person  owning  the  property  so  sold. 

Sec.  8.  It  is  hereby  mad6  the  duty  of  all  county  recorders  to  al- 
phabetically index,  in  the  *'  Index  of  Grantors,^'  both  in  the  name 
Dy  which  title  was  acquired,  and  also  by  which  the  same  was  cott- 
veyed,  all  conveyances  referred  to  in  section  one  of  this  act. 

Sec.  4.  This  act  shall  be  in  force  from  and  after  its  passage. 

Approved  March  11,  1874. 


dn  Act  supplementary  to  an  Act  entitled  an  Act  to  authorize  the 
FomMtton  of  Corporations  to  provide  the  Members  thereof  with 
Homesteads^  or  Lots  of  Land  suitable  for  Homttteads^  approved 
May  twentieth  f  eighteen  hundred  and  sixty-one.  [Stats.  1878-4, 
p.  525.] 

[Enacting  clause.] 

SsonON  1.  Sxtending  corporate  existence. 
2.  Extension,  how  made. 

Section  1.  Any  corporation  formed  under  the  act  to  which  thlh 
act  is  supplemental,  whose  period  of  existence  is  not  stated  in  its 
articles  of  incorporation  to  be  ten  years,  may  continue  its  corporate 
txlstence  for  ten  years  from  the  date  of  filing  its  articles  of  incor- 
poration, upon  complying  with  the  provisions  of  this  act. 

Sec.  2.  Any  such  corporation  existing  on  the  first  day  of  Jan- 
feaiy  eighteen  hundred  and  seventy-four,  ma3%  at  any  time  befon 
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its  period  of  exinfence,  m  stated  in  its  articles  of  incorponitkMi, 
»haU  expire,  continue  its  existence,  as  stated  in  section  one  off  this 
«ct,  by  a  majority  vote  of  its  board  of  trustees  at  any  meeting  of 
«uch  board,  or  by  a  vote  of  a  majority  of  the  stockholders  as  the 
board  of  trustees  may  elect.  A  cerulicate  of  the  action  of  the 
directors,  signed  by  them  and  their  secretary,  when  the  election 
is  made  by  their  vote,  or  upon  the  written  consent  of  the  stock- 
iiolders  or  members,  or  a  certificate  of  the  proceedings  of  the  meet- 
ing of  the  stockholders  or  members,  when  such  election  is  made  at 
•ny  such  meeting,  signed  by  the  chairman  and  secretary  of  the 
meeting  and  a  majority  of  the  directors,  must  be  filed  in  tbe  office 
of  the  clerk  of  tbe  county  where  the  original  articles  of  incorpora- 
tion are  filed,  and  a  certified  copy  thereof  must  be  tiled  in  the 
office  of  the  secretary  of  state ;  and  thereafter  the  corporation 
nhall  continue  its  existence  under  tbe  provisions  of  this  act,  and 
«hall  possess  all  the  rights  and  powers,  and  be  subject  to  all  the 
obligations,  restrictions,  and  limitations  prescribed  by  the  act  of 
which  this  is  supplementary. 

Skc.  3.  This  act  shall  take  effect  from  and  after  its  passage. 

Approved,  March  23, 1874. 


4m  Act  to  efuUtle  Certain  Parties  therein  named  to  alienate  or   •• 
cumber  Homeiteads.    [Stats.  1873-4,  pp.  682-3.] 

[Enacting  clause.] 

Skction  1.  Bale  of  homestead  of  hisane  person. 
2.  What  notice  given. 
8.  Application,  when  filed. 
4.  Order  of  court. 
6.  Fees  of  pabllo  administrator. 

Skctioh  1.  In  case  of  a  homestead,  if  either  the  hosband  or 
wife  shall  become  hopelessly  insane,  upon  application  of  tbe  hus- 
band or  wife,  not  insane,  to  the  Probate  Court  of  the  county  in 
which  said  homestead  is  situated,  and  upon  due  proof  of  such 
t sanity,  the  court  may  make  an  order  permitting  the  husband  or 
wife,  not  insane,  to  sell  and  convey,  or  mortgage  such  home* 
itead. 

Ssc.  2.  Notice  of  the  application  for  such  order  shall  be  given 
by  publication  of  the  same,  m  a  newspaper  published  in  the  county 
n  which  such  homestead  is  situated,  if  there  be  a  newspaper 
published  therein,  once  each  week  for  three  successive  weeks  prior 
*o  the  hearing  of  such  application,  and  a  copy  of  such  notice 
ihall  also  be  served  upon  the  nearest  male  relative  of  such  insaiN 
a  laband  or  wife,  resident  in  this  State,  at  least  three  weeks  prior 
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JD  such  application ;  and  in  ease  there  be  no  such  male  relativ* 
Known  to  the  applicant,  a  copy  of  such  notice  shall. be  servei 
upon  the  public  administrator  of  the  county  in  which  such  home- 
stead is  situated  ;  and  it  is  thereby  made  the  duty  of  such  public 
administrator,  upon  being  served  with  a  copy  of  such  notice,  to 
appear  in  court  and  see  that  such  application  is  made  in  good 
faiih,  and  that  the  proceedings  thereon  are  fairly  conducted. 

Skc.  3.  Thirty  days  before  the  hearing  of  any  application  under 
the  provisions  of  the  act,  the  applicant  shall  present  and  tile  in 
the  court  in  which  such  application  is  to  be  heard,  a  petition  for 
the  order  mentioned  in  the  first  section  of  tliis  act,  subscribed  and 
sworn  to  by  the  applicant,  setting  forth  the  name  and  age  of  the 
insane  husband  or  wife;  the  number,  age,  and  sex  of  the  chil- 
dren of  such  insane  husband  or  wife ;  a  description  of  the  prem- 
ises constituting  the  homestead;  the  value  of  the  same;  the 
county  in  which  it  is  situated,  and  such  facts  in  addition  to  tliat 
of  the  insanity  of  the  husband  or  wife  relating  to  the  circum- 
stances and  necessities  of  the  applicant  and  his  or  her  famil}*,  as 
he  or  she  may  rely  upon  in  support  of  the  petition. 

Sec.  4.  If  the  court  shall  make  the  order  provided  for  in  the 
first  section  of  this  act,  the  same  shall  be  entered  upon  the  min- 
utes of  the  court,  and  thereafter  any  sale,  conveyance,  or  mort- 
gage made  in  pursuance  of  such  order,  shall  be  as  valid  and 
effectual  as  if  the  property  affected  thereby  was  the  absolute 
property  of  the  person  making  such  sale,  conveyance,  or  mort- 
gage, in  fee  simple. 

Skc.  5.  For  all  services  rendered  by  any  public  administrator, 
under  the  provisions  of  this  act,  he  shall  be  allowed  a  fee  not 
exceeding  twenty  dollars,  to  be  fixed  by  the  court,  and  the  same 
shall  be  taxed  as  costs  against  the  person  making  application 
for  the  order  herein  provided  for. 

Sec.  6.  All  acts  and  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act  are  hereb}"  repealed. 

Sec.  7.  This  act  shall  take  effect  and  be  in  force  from  and 
nfter  its  passage. 

Approved,  March  25,  1874. 


in  j.^  relating  to  Mutual,  Beneficial^  and  Relief  A880ciati<m$ 

[Stats.  1873-74,  pp.  745-6.] 

[Enacting  clause.] 

Bamiov  1.  Aasociationa  may  be  formed.    Number  of  members. 
2.  Formed  by  filing  certificate. 
8.  Assesfiimentit. 
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4  Msy  racaiid  uwii  pwytty 

Sectiosi  L  AmocuIhmis  maj  be  formed  for  the  fjunwae  of  pav^ 
ing  to  the  nomliiee  of  any  member,  a  com  npoo  the  death  of  aald 
member,  not  exceeding  three  dollan  for  each  member  of  anch  as- 
sociation. Xo  anch  aMOciatton  shall  exceed  m  nmnber  one  thoa* 
nnd  persons. 

Se'T.  2.  Such  association  shall  be  formed  bj  filing  a  verified 
eertibcate  in  the  office  of  tbe  clerk  of  the  oountv  in  vhich  the 
pfrincipal  place  of  business  shall  be  sitoated,  and  filing  a  like  cer- 
tificate in  the  office  of  the  secretary  of  the  state  ;  such  certificate 
•ball  stale  the  general  objects  of  the  association,  its  principal  place 
of  biuiiiiefls,  and  the  names  of  tbe  officers  selected  to  hold  office 
for  the  first  three  months,  and  shall  be  signed  by  said  officers,  and 
verified  by  at  least  three  of  them. 

Sec.  3.  Said  asMciations,  upon  the  death  of  each  member,  may 
•evy  ail  assessment  upon  each  member  living  at  the  time  of  the 
death,  not  exceeding  three  dollars  for  each  member,  and  collect 
the  Hanie,  and  pay  the  same  to  the  nominee  of  such  deceased;  and 
may  also  provide  the  payment  of  such  annual  payments  of  mem- 
bers as  may  be  deemed  best.  Such  annual  assessment  upon  any 
one  member  not  to  be  raised  above  the  annual  assessment  estab- 
lished at  the  time  such  member  joined  such  association. 

Skc.  4.  Such  aj>8ociatioii,  by  its  name,  may  sue  and  be  sued,  and 
may  loan  such  funds  as  it  may  have  on  hand,  and  may  own  sn^l- 
cient  real  eKtate  for  its  business  purposes,  and  such  other  real  es- 
tate as  it  ma^  be  necessary  to  purchase  on  foreclosure  of  its  mort- 
gages ;  provided,  such  real  estate  so  obtained  through  foreclosure 
shall  be  sold  and  conveyed  within  five  years  from  the  day  title  is 
obtained,  unless  the  District  Court  of  the  proper  district  shall,  upon 
petition  and  good  cause  shown,  extend  the  time. 

Skc.  5.  Such  association  may  make  such  by-laws,  not  incon- 
sistent with  the  laws  of  this  State,  as  may  be  necessary  for  its  gov 
eminent,  and  for  the  transaction  of  its  business,  and  shall  not  be 
subject  to  the  provisions  of  the  general  insurance  laws. 

Skc.  6.  AH  associations  heretofore  formed  for  the  objects  oon- 
tein plated  b^'  this  act,  and  now  in  operation,  may  avail  themselvei 
|f  it^  provisions  by  filing  the  certificate  provided  for  in  section  one 
^•roviaed,  that  such  societies  shall  not  have  a  greater  membenhif 
than  three  thousand. 

Seo.  7.  This  act  shall  take  effect  immediately. 

Approved  March  28, 1874. 
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iiii  Act  for  the  Better  Protection  of  the  Stockholders  in  Corpora' 
tiona  formed  under  the  Laws  of  the  State  of  Caiifomiajjor  the 
purpose  of  Carrying  on  and  Conducting  the  Business  of  Mining. 
[Stats.  1873-74,  pp.  866-867.] 

[Enacting  clause.] 

BxcTiox  1.  Books  to  be  open  for  examination  of  stockholders ;  written 
statements  semi-annually. 
2.  Stockholders  to  have  the  right  of  examining  property. 
8.  Irustees  liable  to  fine  and  expenses. 

Section  1.  It  shall  be  the  duty  of  the  secretary  of  every  coi 
poration  formed  under  the  laws  of  the  State  of  California,  for  bne 
purpose  of  mining,  to  keep  the  books  of  such  corporation,  as^re- 
scrioed  by  its  by-laws,  provided  such  by-laws  are  not  incoiu^tent 
with  the  laws  of  this  State.  The  booksof  such  corporatym  shall 
be  produced  for  examination  and  inspection  during  ttn^hours  of 
business,  every  day  in  the  year,  Sundays  and  le^al  Ivnlidaya  ex- 
cepted, upon  the  demand  of  any  stockholder,  holdino^nd  present- 
ing a  certificate  of  stock  in  such  corporation,  eitner  in  his  own 
name  or  properly  indorsed;  and  the  secretary  oL^uch  corporation 
shall  be  required  upon  the  demand  of  any  s^ckholder  holding 
stock  in  such  corporation,  to  the  amount  ofynve  hundred  dollars, 
par  value,  to  have  the  books  of  the  corpoi^non  written  up  at  the 
end  of  each  month,  and  shall  make  ou^^  balance  sheet  showing 
the  correct  financial  condition  of  the  conporation ;  and  on  or  before 
the  tenth  day  of  January  and  July  o^cach  year,  he  shall  make  out 
a  written  statement,  showing  all  tbe  business  and  financial  trans- 
actions of  the  corporation  for  tj^c  six  months  preceding,  which 
statement  shall  also  contain  &Au\\  description  of  all  property  of 
the  corporation,  and  the  chao^ter  and  extent  of  the  same,  and 
such  statements,  together  wUm  all  papers  and  records  of  the  corpo- 
ration, shall  be  open  to  e^niination  and  inspection  upon  any  de- 
mand by  such  stockhold^  All  demands  of  stockholders,  as'  spe 
cified  in  this  section,  sh^ll  be  made  to  the  secretary,  at  the  ofiice  ol 
the  corporation,  whe^its  principal  place  of  business  is  located. 

Sec.  2.  Any  own^r  of  stock,  of  the  par  value  of  $500,  in  any 
of  the  corporation^  mentioned  in  section  one  of  this  act,  shall  at 
all  hours  of  bu^iess  or  labor  on  or  about  the  premises  or  property 
of  such  corpo^tion,  have  the  right  to  enter  upon  such  property 
and  examiy!/ the  same,  either  on  the  surface  or  underground.  Ana 
it  is  hevef^  made  the  duty  of  sm^  and  all  ofiicers,  managers, 
agentsy^perintendents,  or  persons  in  charge,  to  allow  any  such 
BtockKTlder  to  enter  upon  and  examine  any  of  the  property  of  such 
corn^ation,  at  an^  time  during  the  hours  of  business  or  labor. 
Aj^  the  presentation?  of  certificates  of  stock  in  the  corporation  of 
pie  par  value  of  $500,  to  the  officer  or  person  in  charge,  shall  b« 
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primd/acie  evidence  of  ownerahip  and  right  to  enter  upon  or 
and  make  examinations  of  the  property  of  the  corporation^ 

Sec.  3.  The  violations  of  any  of  the  provisions  of  Midons  one 
and  two  of  this  act,  shall  subject  the  trustees  of  th^^Srporation  to 
a  fine  of  two  hundred  dollars  and  costs  of  suj^flmd  the  expen!«s 
of  the  stockholders  so  refused,  in  travellmp»<oand  from  the  prop- 
erty, which  may  be  recovered  in  an^,/:xJurt  of  competent  jun«iic- 
tion,  eiiher  in  the  county  where^>^roperty  is  situated,  or  in  the 
county  where  the  office andpi'tticipal  place  of  business  of  the  cor- 
Deration  is  situated,  whjp^fsaid  fine  sliall  be  imposed  and  collected 
for,  and  paid  over$p><iie  person  so  refused,  together  with  all  mon- 
eys collected  fpjxcioe  said  travelling  expenses. 

Skc  4.^^A^!Cact8  in  conflict  with  the  provisions  of  this  act  are 
berebj 

ri^roved  March  30,  1874. 
^See  Act  of  1880,  p.  491. 


An  Act  concerning  Corporations  and  Persons  engaged  in  the 
ness  of  Bailing.    [Stats.  1875-76,  p.  729.] 

[Enacting  clause.] 

Section  1.  Banks  to  publish  semi-annual  Rtatements. 
2.  Assets  and  liabilities  to  be  det^cribed. 
8.  Liability  for  making  fiilse  statement. 
4.  Foreign  bulking  corporations. 
6.  Recorder  to  keep  records. 
6.  Fees  of  recorder. 

Section  1.  Every  corporation,  and  all  persons,  and  every  per- 
son hereafter  doing  a  banking  business  in  this  State  shall,  in  tfan- 
uary  and  July  of  every  year,  publish  in  at  least  one  newspaper 
published  in  the  county  in  which  the  principal  office  of  such  cor- 
poration may  be  situated,  or  in  which  said  persons  or  person  may 
reside,  and  also  file  for  record,  in  the  recorder's  ofhce  of  said 
county,  a  sworn  statement,  verified,  in  the  case  of  any  such  cor- 
pciration,  by  its  president  or  manager,  and  by  its  secretary  or 
cashier,  and  in  the  case  of  any  such  individual  or  individuals,  by 
him  or  them,  of  the  amount  of  capital  actually  paid  into  such  cor- 
poration, or  into  such  banking  business ;  pi'ovuJed^  that  nothing 
shuil  be  deemed  capital  actually  paid  in  except  money  ftond  ^oe 
])aid  into  the  treasury  of  such  bank,  and  under  no  circumstances 
shall  the  promissory  note,  check,  or  other  obligation  of  any  di- 
rector or  stockholder,  or  of  the  proprietors  or  proprietor  of  any 
such  bank,  be  treated,  computed,  or  in  any  manner  considered 
%ny  part  of  such  actually  paid  in  capital.  If  no  newspaper  of 
fsneral  circulation  be  published  in  the  aforementioned  county^ 
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iien  an  •'  n  that  case  such  publication  of  said  statement  shall  be 
nade  it.  &t  least  one  newspaper  of  general  circulation  pablisbed 
.n  the  ij'r/  and  county  of  San  Francisco,  and  in  one  newspaper  of 
gener/«J.  circulation  published  in  the  citj'  and  county  of  Sacra- 
mento. 

Sec.  2.  Every  corporation  and  all  persons  and  every  person 
hereafter  doing  a  banicing  business  in  this  State  shall  likewise 
publish  in  such  newspaper  or  newspapers,  and  shall  al^o  tile  for 
reci>rd,  in  the  recorder's  office  of  said  county,  in  January  and 
July  of  eacli  year,  a  like  sworn  statement  of  the  actual  condition 
and  value  of  its  assets  and  liabilities,  and  where  said  assets  ure 
situated. 

Skc.  3.  The  directors  of  every  such  corporation  which  shall 
pubiiAh  or  tile  fur  record,  as  aforesaid,  a  false  statement  of  the 
amount  of  capital  actually  and  bcmajide  paid  into  such  corpora- 
tion, or  a  false  statement  of  the  actual  condition  and  value  of  its 
assets  and  liabilities,  or  as  to  where  said  assets  are  situated,  shall 
be  jointi}'  and  severally  liable  to  any  person  thereafter  dealing 
with  such  corporation  to  the  full  extent  of  such  dealing ;  and  no 
corporation,  and  no  person  or  persons  who  fail  to  comply  with  the 
provisions  or  any  of  the  provisions  of  this  law,  shall  maintain  or 

grosecute  any  action  or  proceeding  in  any  of  the  courts  of  this 
tate  until  the}'  shall  have  first  duly  filed  the  statements  herein 
pxovided  for,  and  in  all  other  respects  complied  with  the  provisions 
of  this  law ;  nor  shall  any  assignee  or  assignees  of  any  such  cor- 
fforation  or  person  whose  assignment  shall  be  made  subsequent  to 
''my  such  failure  to  comply  with  the  provisions  of  this  law,  main- 
ain  any  action  or  proceeding  in  any  court  of  this  State  until  his 
ir  their  assignor  or  assignors  shall  have  first  duly  complied  with 
he  provisions  of  this  law. 

Sec.  4.  Where  any  of  such  banking  corporations  shall  be  for- 
eign, the  statements  hereinbefore  provided  for  shall  be  verified  by 
fhe  agent  or  manager  of  the  business  of  such  corporation  resident 
in  this  State,  who  shall  be  subject  to  the  same  liabil  ties  herein 
provided  as  against  directors  of  any  such  banking  corporation,  and 
also  as  against  every  such  bank  officer. 

Sec.  5.  Tiie  recorder  of  each  county  of  this  State  shall  keep  two 
sets  of  well-bound  books  for  the  record  of  the  sworn  statements 
herein  provided  for,  respectively,  one  of  which  sets  of  books  shall 
be  labelled,  ^*  Statements  of  Banking  Capital,"  and  the  other, 
"Statements  of  Banking  Assets,"  and  said  recorder  shall,  upon 
the  payment  of  his  fees  for  the  same,  record  separately  said  respec- 
tive sworn  statements  in  its  appropriate  book,  and  shall  keep  a 
separate  index  of  each  of  said  sets  of  books.  Said  original  sworn 
statements  need  not  be  acknowledged  ic  order  to  be  recorded  as 
foresaid,  but  must  be  verified  as  aforesaid  before  some  judge  or 
ttfficer  of  this  State  authorljted  to  take  affidavits  to  be  used  before 
\ny  court  in  this  State,  and  shall  always  remain  and  be  kept  or 
file  in  the  ofiice  of  said  recorder. 
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Sec.  6.  The  recorder  of  every  county  in  this  State  shall  reeeire, 
for  recording  any  of  the  sworn  statements  herein  provided  for,  fof 
every  folio,  twenty-five  cents ;  and  for  noting  on  any  such  sworn 
statement  the  time  when  and  the  place  where  recorded,  twenty- 
five  cents ;  and  for  certified  copies  of  snch  sworn  statements,  to 
which  any  one  paying  for  the  same  shall  be  entitled,  twenty-fivs 
eents  per  folio. 

Sec.  7.  This  act  shall  take  effect  from  and  after  its  passage. 

Approved  April  1,  1876. 


Am  Act  concerning  Lodging-houses  and  Sleeping  Apartments  mtkin 
the  Limits  of  Incorporated  Cities.     [Stats.  1875-6,  p.  759.] 

[Enacting  clause.] 

Sectiom  1.  Number  of  cubic  feet  for  each  perBon. 

2.  Misdemeanor. 

8.  Arrest. 

4.  Buildings  excepted. 

Skction  1.  Every  person  who  owns,  leases,  lets,  or  hires,  to 
any  person  or  persons,  any  room  or  apartment  in  any  building, 
house,  or  other  structure,  within  the  limits  of  any  incorporated 
city,  or  city  and  county,  within  the  State  of  California,  for  the 
purpose  of  a  lodging  or  sleeping  apartment,  which  room  or  apart- 
ment contains  less  than  five  hundred  cubic  feet  of  space,  in  the 
clear,  for  each  person  so  occupying  such  room  or  apartment,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction 
thereof,  be  punished  by  a  fine  of  not  less  than  fift^'  (50)  dollars  or 
more  than  five  hundred  (500)  dollars,  or  by  imprisonment  in  the 
county  jail,  or  by  both  such  fine  or  imprisonment. 

Sec.  2.  Any  person  or  persons  found  sleeping  or  lodging,  or 
who  hires  or  uses  for  the  purpose  of  sleeping  in,  or  lodging  in,  any 
room  or  apartment  whicn  contains  less  than  five  hundred  (50U) 
cubic  feet  of  space,  in  the  clear,  for  each  person  so  occupying  such 
room  or  apartment,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction,  be  punished  by  a  fine  of  not  less  than  ten 
(10)  or  more  than  fifty  (50)  dollars,  or  by  both  such  fine  and  im- 
prisonment. 

Sec.  3.  It  shall  be  the  duty  of  the  chief  of  police  (or  such  other 
person  to  whom  the  police  powers  of  a  city  are  delegated),  to  de- 
tail a  competent  and  qualified  ofiicer  or  officers  of  the  regular  force 
to  examine  into  any  violation  of  any  of  the  provisions  of  this  act, 
»nd  to  arrest  any  person  guilty  of  any  such  violation. 

Seo.  4.  The  provisions  of  this  act  shall  not  be  construed  tc 
Ipply  to  hospitals,  jails,  prisons,  insane  asylums,  or  other  publk 
^titntions. 
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Sbc.  5.  All  acts  or  parts  of  acts  in  conflict  with  the  proWsions  of 
ttiis  act  are  hereby  repealed. 

Sbo.  6.  This  act  shall  take  effect  and  be  in  force  from  and  alb  M 
its  passage. 

Approved  April  3, 1876. 


An  Act  Relative  to  Apprentices  and  Masters,    [Stats.  1875-<),  pp. 
842-845 ;  as  amended  Stats.  1880,  p.  177.] 

[Enacting  clause.] 

Sbotion  1.  Minora  may  be  apprenticed. 

2.  By  whom. 

3.  Consent  of  mhior  necessary. 

4.  Indentaies. 

5.  Indentures  not  binding  after  death  of  ma0t«r 

6.  When  mother  may  consent. 

7.  Executor  may  bind. 

8.  County  Court  may  bind. 

9.  Obligations  of  master. 

10.  Payments  to  be  to  apprentice  alone. 
^  11.  Treatment  of  apprentices. 

12.  Age  to  be  stated. 

13.  Court  to  hear  complaints. 

14.  Court  may  discharge  apprentice. 
16.  Liability  of  master. 

16.  Action  for  neglect,  &c.,  of  apprentice 

17.  Court  may  dissolve  apprenticeship. 

18.  Parties  to  indenture  liable  for  breach  of  eorenant 

19.  Encouragement  of  runaway  a  misdemeanor 

20.  On  removal  of  master  from  the  State. 

Section  1.  All  minors,  at  the  age  of  fourteen  years,  maybe 
bound  by  covenant  or  indenture,  in  conformity  with  the  stipulA- 
kions  herein  specified,  to  any  mechanical  trade  or  art,  or  the  occu- 
pation of  farming,  as  apprentices ;  males,  to  the  age  of  twenty- 
one  years,  and  females  to  the  age  of  eighteen. 

Sec.  2.  Minors,  at  or  above  the  age  of  fourteen  years,  may  be 
CK)nnd  by  the  father,  or,  in  case  of  his  death,  incompetency,  or 
where  he  shall  have  wilfully  abandoned  his  family  for  one  year 
without  making  suitable  provision  for  their  support,  o*  has  become 
tn  habitual  drunkard,  vagrant,  &c.,  then  by  their  mother,  or  by 
^eir  legal  guardian ;  and  if  illegitimate,  they  may  be  bound  by 
their  mother;  and  if  the^  have  no  parent  competent  to  act,  and 
to  guardian,  they  may  bind  themselves,  with  the  approbation  of 
the  Superior  Court  of  the  county  where  they  reside  •  but  the  power 
if  a  mother  to  bind  her  children*  whether  legitimate  or  illegiti* 


108  APPEKDIX. 

mate,  shall  cease  upon  her  subsequent  marriage,  and  shall  not  b^ 
exercised  by  herself  or  her  husband,  at  an}'  time  during  her  man 
riage,  without  the  approval  of  the  Superior  Court  of  the  county 
wherein  she  or  he  resides. 

Skc.  3.  In  all  cases,  the  consent  of  the  minor,  personally,  is 
required  as  a  party  to  the  covenant,  and  should  be  so  expressed 
in  the  indenture,  and  testified  b}'  his  or  her  signing  the  same. 

Skc.  4.  Indentures  shall  be  signed,  sealed,  and  delivered  in 
duplicate  copies,  in  the  presence  of  all  the  parties  concerned,  and 
when  uiadt)  with  the  approbation  of  the  Superior  Court,  or  the 
judge  thereof,  in  vacation,  such  approbation  shall  be  certitiel  in 
writing  indorsed  upon  each  copy  of  the  indenture.  One  copy  ol 
the  indenture  shall  be  kept  for  the  use  of  the  minor  by  his  paVcnt 
or  guardian  (when  executed  by  them,  respectively),  but  when 
made  with  the  approbation  of  the  court,  it  shall  be  deposited  in 
the  safe  keeping  of  the  clerk  of  said  court  for  the  use  of  the 
minor.  The  other  copy  shall  be  held  by  the  master,  and  delivered 
up  by  him  to  the  apprentice  at  the  expiration  of  his  term  of 
service. 

Sec.  5.  No  indenture  of  apprentice,  made  in  pursuance  of  this 
act,  shall  bind  the  minor  after  the  death  of  his  master,  but  the 
apprenticeship  shall  be  thenceforth  discharged,  and  the  minor  may 
be  bound  out  anew. 

Sec.  6.  Facts  of  incapacity,  desertion,  drunkenness,  vagrancy, 
&c.,  shall  be  decided  in  the  said  court  by  a  jury,  before  the  m- 
denture  shall  take  effect,  and  an  indorsement  on  the  indenture, 
under  seal  of  the  court,  that  the  charge  or  charges  are  proved, 
shall  be  sufficient  evidence  of  the  mother's  power  to  give  such  con- 
sent; but  if  the  jury  do  not  find  the  charge  or  charges  to  be  true, 
the  person  at  whose  instance  such  proceedings  may  have  been  had 
shall  pay  all  costs  attending  the  same. 

Sec.  7.  The  executor  who,  by  the  will  of  the  father,  is  directed 
to  bring  up  his  child  to  a  trade  or  calling,  shall  have  power  to 
bind  such  by  indenture  in  like  manner  as  the  father,  if  living, 
might  have  done. 

Sec.  8.  When  anj"^  minor  who  is  poor,  homeless,  char^able  to 
the  county,  or  an  outcast,  has  no  visible  means  of  obtaining  an 
honest  livelihood,  it  shall  be  lawful  for  the  said  court  to  bind 
such  apprentice  until,  if  a  male,  he  arrives  at  the  age  of  twenty- 
one,  and  if  a  female,  to  the  age  of  eighteen. 

Sec.  9.  It  shall  be  unlawful  for  any  master  to  remove  an  ap* 

firentice  out  of  this  State;  and  in  all  indentures  b}'  the  said  court 
or  bhiding  out  any  orphan  or  homeless  minor  as  an  apprentice, 
there  shall  be  inserted,  among  other  covenants,  a  clause  to  th« 
following  effect:  that  the  master  to  whom  such  minor  shall  be 
bound  shall  cause  the  same  to  be  taught  to  read  and  write,  and 
the  ground  rules  of  arithmetic,  and  the  ratio  and  proportion,  and 
^allgive  him  requisite  iostruction  in  the  different  branches  ol 
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his  trade  or  calling;  and  at  the  expiration  of  his  term  of  senrice, 
shall  give  him  two  full  new  suits  of  clothes  and  the  sum  of  fifty 
dollars,  gold;  and  if  a  female,  she  shall  have  two  full  new  suits 
of  clothes  and  the  sum  of  hfty  dollar-s,  gold ;  the  two  new  suits  in 
either  case  to  be  worth  at  least  sixty  dollars,  gold. 

Sec.  10.  All  considerations  of  money  or  clothes  paid  or  allowed 
by  the  master,  in  conformity  with  the  foregoing  section,  are  the 
Bole  property  of  the  apprentice,  and  to  whom  the  master  is  ac- 
countable for  the  same,  and  he  shall  pay  or  donate  into  the  hand 
of  the  apprentice  alone. 

Skg.  11.  Parents  and  guardians  and  the  said  court  shall,  from 
time  to  time,  inquire  into  the  treatment  of  the  children  bound  by 
them  respective! V,  or  with  their  approbation;  and  the  judges  of 
the  said  courts  snail  be  responsible  for  the  charge  of  indentured 
apprentices  bound  by  the  approbation  of  their  predecessors  in 
ofiice,  and  defend  them  from  all  cruelty,  neglect,  breach  of  con- 
tract, or  misconduct  on  the  part  of  their  masters. 

Sec.  12.  The  age  of  every  apprentice  shall  be  inserted  in  the 
indenture,  and  all  indentures  entered  into,  otherwise  than  as  ia 
herein  provided,  shall  be,  as  to  all  apprentices  under  age,  utterly 
void. 

Sec.  13.  The  County  Coart  shall  hear  the  complaints  of  appren- 
tices who  reside  within  the  county,  against  their  masters,  alleging 
undesen*ed  or  immoderate  correction,  insufficient  allowance  of 
food,  raiment,  or  lodging,  want  of  instruction  in  the  different 
branches  of  their  trade  or  calling,  or  that  they  are  in  danger  of 
being  removed  out  of  the  State,  or  any  violation  of  the  indenture 
of  apprenticeship;  and  the  court  may  hear  and  determine  such 
cases,  and  make  such  order  therein  as  will  relieve  the  party  in- 
jured in  the  future. 

Sec.  14.  The  Superior  Court  shall  have  power,  where  circum- 
stances require  it,  to  discharge  an  apprentice  from  his  apprentice- 
ship, and  in  case  any  money  or  other  thing  has  been  paid,  or  con- 
tracted to  be  paid  by  either  party,  in  relation  to  such  apprentice- 
ship, the  court  shall  make  such  order  concerning  the  same  as  shall 
seem  just  and  reasonable.  If  the  apprentice  so  discharged  shall 
have  been  originally  bound  by  the  Superior  Court,  it  shall  be  the 
duty  of  the  court^  if  found  necessary,  again  to  bind  such  appren- 
tice, if  under  age. 

Sec.  15.  Every  roaster  shall  be  liable  to  an  action  on  the  inden- 
ture for  the  breach  of  any  covenant  on  his  part  therein  contained ; 
and  all  damages  recovered  in  such  action,  after  deducting  the  nec- 
tssary  charges  in  prosecuting  the  same,  shall  be  the  property  of 
the  minor,  and  shall  be  applied  and  appropriated  to  his  use  b}'  the 
oerson  who  shall  recover  the  same,  and  shall  be  paid  to  the  minoi: 
if  a  male,  at  the  age  of  twenty-one  ^ears,  and  if  a  female,  at  the 
jge  of  eighteen  years.  If  such  action  is  not  brought  during  the 
minority  of  such  apprentice,  it  may  be  commenced  in  his  own 
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name  at  any  tiine  within  six  months  after  coming  of  age,  but  ii»4 
later  than  two  years. 

Sec.  16.  An'apprentice  who  shall  be  guilty  of  any  gross  m!she» 
havior,  or  refusal  to  do  his  duty,  or  wilful  neglect  thereof,  shall 
render  himself  liable  to  the  complaint  of  the  master  in  the  Superior 
Court  of  the  county  wherein  he  resides,  which  complaint  shall  set 
forth  the  circumstances  of  the  case;  and  to  said  complaint  shall 
be  attached  a  citation,  signed  by  the  clerk  of  said  court,  requiring 
tb<s  apprentice  and  all  persons  who  have  covenanted  in  his  behalf, 
to  appear  and  answer  to  such  complaint,  which  complaint  and  cita- 
tion shall  be  served  on  them  in  the  usual  manner  of  serving  civil 
process. 

Sec.  17.  The  court  shall  proceed  to  hear  and  determine  the 
cause,  and  after  a  full  hearing  of  the  parties,  or  if  the  adverse 
part}'  shall  neglect  to  appear  after  due  notice,  the  court  may  render 
|udgment  or  decree  that  the  master  be  discharged  from  the  con- 
tract of  apprenticeship,  and  for  the  costs  of  suit  ;  such  costs  to  b^ 
recovered  of  the  parent  or  guardian  of  the  minor,  if  there  be  any 
who  signed  the  indenture,  and  execution  therefor  issued  accord- 
ingly ;  and  if  there  be  no  parent  or  guardian  liable  for  such  costs, 
execution  may  be  issued  therefor  agamst  the  minor,  or  the  amount 
thereof  may  be  recovered  in  an  action  against  him  after  he  shall 
arrive  at  full  age. 

Sec.  18.  The  parties  to  an  indenture  shall  also  be  liable  to  the 
master  in  an  action  on  the  indenture,  for  the  breach  of  any  cove- 
nant on  their  part  therein  contained,  committed  before  the  master 
was  so  discharged  from  such  indenture. 

Sec.  19.  It  shall  be  unlawful  for  any  person  to  entice,  counsel, 
or  persuade  to  run  away  any  apprentice,  or  employ,  harbor,  or  con- 
ceal such,  knowing  said  apprentice  to  be  a  runaway  ;  and  the  par- 
ties so  offending  shall  be  guilty  of  a  misdemeanor,  and  be  subject 
to  a  fine  of  not  less  than  fifty  and  not  more  than  one  hundred  dol- 
lars, to  be  recovered  by  the  master  in  any  court  having  jurisdic- 
tion thereof. 

Skc.  20.  Whenever  any  master  of  an  anprentice  shall  wish  to 
remove  out  of  this  State,  or  to  quit  his  traae  or  business,  he  shall 
appear  with  his  apprentice  before  the  Superior  Court  of  the  propel 
county,  and  if  the  court  be  satisfied  that  the  master  has  done  jus- 
tice to  the  said  apprentice,  for  the  time  he  has  had  charge  of  the 
pame,  such  court  shall  have  power  to  discharge  such  apprentice 
from  the  service  of  such  master,  and  again  bind  him,  if  necessary, 
lo  some  other  person. 

Sec.  21.  All  acts  and  parts  of  acts  in  conflict  with  the  prcvis' 
tons  of  this  act  are  hereby  repealed. 

Skc.  22.  This  act  shall' take  effect  and  be  in  force  from  and  aft« 
ts  passage. 

[Approved  April  3,  1876.     Amended  April  9,  1880.] 


APPENDIX.  491 

An  Act  amendeUory  of  an  Act  entitled  "  An  Act  for  the  bett'>.r 
Protection  of  the  Stockholders  in  Corporations^  jormed  ttndi^' 
the  Laws  of  the  State  of  California^  joi'  the  purpose  of  Carr^  • 
ina  on  and  Conducting  the  Business  of  Minin^,*^  approvea 
March  thirtieth,  eighteen  hundred  and  seventy  f our. ^* 

Section  1.  It  shall  be  the  duty  of  the  secretary  of  every  cor- 
poration, formed  under  the  laws  of  this  State  for  the  purpose  of 
mining,  to  keep  a  complete  set  of  books,  showing  all  receipts  and 
expenditures  of  such  corporation,  the  sources  of  such  receipts,  and 
the  object  of  such  expenditures,  and  also  all  transfers  of  stock. 
All  books  and  papers  shall  at  all  times,  during  business  hours,  be 
open  to  the  inspection  of  any  bond  fa  e  stockholder;  and  if  any 
stockholder  shall  at  any  time'so  request,  it  shall  be  the  duty  of  the 
secretary  to  attend  at  the  office  of  said  company  at  least  one  hour 
ill  the' day  out  of  regular  business  hours,  and  exhibit  such  books 
and  papers  of  the  company  as  such  stockholder  may  desire,  who 
shall  be  entitled  to  be  accompanied  by  an  expert;  and  he  shffll 
also  be  entitled  to  make  copies  or  extracts  frov  any  such  books  or 
papers.  It  shall  be  the  duty  of  the  directors,  oil  the  first  Monday 
of  each  and  every  month,  to  cause  to  be  made  an  itemized  account 
or  balance  sheet  for  the  previous  month,  embracing  a  full  and 
complete  statement  of  all  disbursements  and  receipts,  showing 
from  what  sources  such  receipts  were  derived,  and  for  what  and  to 
whom  such  disbursements  or  payments  were  made,  and  for  what 
object  or  purpose  the  same  was  made;  also  all  indebtedness  or 
liabilities  incurred  or  existing  at  the  time,  and  for  nhat  the  same 
were  incurred,  and  the  balunce  of  money,  if  any,  on  hand.  Such 
account  or  balance  sheet  shall  be  verified  under  oath  by  the  presi- 
dent and  secretary,  and  posted'  in  some  conspicuous  place  in  the 
office  of  the  company-.  It  shall  be  the  duty  of  the  superintendent, 
on  the  first  Monday  of  each  month,  to  file  with  the  secretary  an 
itemized  account,  verified  under  oath,  showing  all  receipts  and 
disbursements  made  by  him  for  the  previous  month,  and  for  what 
said  disbursements  were  made.  It  shall  also  be  the  duty  of  the 
superintendent  to  file  with  the  secretarj  a  weekly  statement,  under 
oath,  showing  the  number  of  men  employed  under  him  and  for 
what  purpose,  and  the  rate  of  wages  paid  to  each  one.  He  shall 
attach  to  such  account  a  full  and  complete  report,  under  oath,  of 
the  work  done  in  said  mine,  the  amount  vi  ore  extracted,  from 
vhat  part  of  the  mine  taken,  the  amount  sent  to  mill  for  reduction, 
its  assa^  value,  the  amount  of  bullion  received,  the  amount  of  bul- 
lion shipped  to  the  office  of  the  company  or  elsewhere,  and  tlie 
amount,  if  any,  retained  by  the  superintendent.  It  shall  also  be 
his  duty  to  forward  to  the  office  of  the  company  a  full  report, 
under  oath,  of  all  discoveries  of  ores  or  mineral-bearing  quartz 
made  in  said  mine,  whether  by  boring,  drifting,  sinking,  or  other* 
wise,  together  with  the  assa}*  value  thereof.    All  accounts,  reports, 


492  APPENDIX. 

and  correspondence  from  the  superintendent  shall  be  kept  in  some 
conspicuous  place  in  the  office  of  said  company,  and  be  open  to 
the  fnspection  of  all  stockholders. 

Sec.  2.  Any  bond  Jide  stockholder  of  a  corporation  formed 
onder  the  laws  of  this  State  for  the  purpose  of  mining,  shall  be 
entitled  to  visit,  accompanied  by  his  expert,  and  examine  the 
mine  or  mines  owned  by  such  corporation,  and  every  part  thereof, 
at  any  time  he  may  see  tit  to  make  such  visit  and  examination; 
and  when  such  stockholder  shall  make  application  to  the  president 
of  such  corporation,  he  shall  immediately  cause  the  secretary 
thereof  to  issue  and  deliver  to  such  applicant  an  order,  under  the 
seal  of  the  corporation,  directed  to  the  superintendent,  command- 
ing him  to  show  and  exhibit  such  parts  of  said  mine  or  mines,  as 
the  party  named  in  said  order  may  desire  to  visit  and  examine. 
It  shall  be  the  duty  of  the  superintendent,  on  receiving  such  order, 
to  furnish  such  stockholder  every  facility  for  making  a  full  and 
complete  inspection  of  said  mine  or  mines,  and  of  the  workings 
therein ;  it  shall  be  his  duty  also  to  accompany  said  stockholder 
either  in  person,  or  to  furnish  some  person  familiar  with  said  mine 
or  mines  to  accompany  him  in  his  visit  to  and  through  such  mine 
or  mines,  and  every  part  thereof.  In  case  of  the  failure  or  refusal 
of  the  superintendent  to  obey  such  order,  such  stockholder  shall 
be  entitled  to  recover,  in  any  court  of  competent  jurisdiction, 
against  said  corporation,  the  sum  of  one  thousand  dollars,  and 
travelling  expenses  to  and  from  said  mine  as  liquidated  damages, 
together  with  costs  of  suit.  In  case  of  such  refusal,  it  shall  be  the 
duty  of  the  directors  of  such  corporation  forthwith  to  remove  the 
officer  so  refusing,  and  thereafter  he  shall  not  be  employed,  di> 
rectly  or  indirectly,  by  such  corporation,  and  no  salary  shall  be 
paid  to  him. 

Sec.  3.  In  case  of  the  refusal  or  neglect  of  the  president  to 
cause  to  be  issued  by  the  secretary  the  order  in  the  second  section 
of  this  act  mentioned,  such  stockholder  shall  be  entitled  to  recover 
against  said  president  the  sum  of  one  thousand  dollars  and  costs, 
OS  provided  in  the  last  section.  In  case  of  the  failure  of  the  direc- 
tors to  have  the  reports  and  accounts  current  made  and  posted  as 
in  the  first  section  of  this  act  provided,  they  shall  be  liable,  either 
severally  or  jointly,  to  an  action,  by  any  stockholder  in  any  court 
of  competent  jurisdiction  complaining  thereof,  and  on  proof  of 
«uch  reiusal  or  failure,  such  complaining  stockholder  shall  recover 
Judgment  for  one  thousand  dollars  liquidated  damages,  with  costi 
of  suit. 

Skc.  4.  All  acts  and  parts  of  acts,  so  far  as  they  do  conflict  will 
Ibis  act,  are  hereby  repealed.    [In  effect  April  23,  IMO.] 
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[  Tks  refereneet  an  to  the  uctiant.] 

iBAVDONKO,  ficder  of  thing  not  bound  to  keep  it  for  owner,  $  1871 
iiAflHONMENT,  of  husband  by  wife,  relieyes  him  from  duty  of  fnppoil 
175. 

of  child  by  parent,  evidence  of  relinquishment  of  control,  197 
See  Act  of  March  7, 1874,  Appendix,  p.  478. 

of  homestead,  how  only  effected,  1243-1244. 

of  ^hip  by  shipnia-efcr,  ^0. 

of  ship,  duties  of  shipmaster  on,  2941 
Im  Mariru  Insurance  ^ 

defined,  2716. 

may  be  made,  in  what  canes,  2717. 

may  be  made,  at  wliat  time,  2719. 

how  effected,  2721. 

must  be  absolute  and  total,  2718. 

when  defeated,  2720. 

notice  of,  may  be  oral  or  written,  2721. 

notice  of,  to  contain  what,  2722.  

can  be  sustained  only  on  ground  specified  in  notice,  27S& 

effect  of,  2724. 

Insurer  paring  for  total  loss,  entitled  to,  2725. 

agents  of  insured  act  for  insurer  after,  2726. 

acceptance  of,  not  necessary,  2727. 

acceptance  of,  not  presumed  from  silence,  2727. 

acceptance  of,  conclu^iYe,  2728. 

made  and  accepted  irreyocable,  2729. 

to  whom  freightage  belongs  after,  2730. 

liability  of  insurer  refusing  to  accept,  2731. 

not  necessary  to  recover  actual  loss,  2732. 

not  necessary  to  recover  actual  total  loss,  2709.        

terminates  authority  of  master  on  behalf  of  owner,  2881. 

See  iNSUBANCK. 

of  legacies,  1862. 

See  Nuisances,  3484, 3494-3495, 3502. 
llsnroB,  effect  of,  on  marriage,  61,  97,  98. 

temporary,  when  may  be  converted  into  desertion,  100. 
JLbubb,  of  parental  authority,  remedy  for.  208. 

of  authority,  renders  contract  voidable,  1567, 1576* 
iOODTAHOK,  of  accord,  is  satisfaction,  1523. 

of  benefit  of  transaction,  effect  of,  1589. 

of  partial  performance,  when  necessary,  1741 

if  rent  renews  lease,  when,  1945 
32 
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^  Aoeeptanoe,  of  Kuaranty,  notice  of  when  necessary,  §  2795. 
of  principal,  waiyes  claim  to  interest,  when,  3290. 

See  ABA!n)ONMENT,  2727-2729,  2731 :  Bul  of  Exohakoi.  818B 
8193-3199,3203-3207.  »■, «« 

0/ Proposal  to  Contract.  * 

See  Contract,  1582-1588. 
AoOBPTOR.    See  Bill  of  Exchanoe,  3193,  3196,  3198,  3199,  3205,  8206. 
A.COESSION,  property  may  b*  Hwt»iiw»d  hy^  lOflO. 
To  Real  Property, 
by  fixtures,  1013 
by  alluvion,  1014. 
by  removal  of  bank,  1015. 
by  accumulation  of  earth,  1016. 
by  change  of  river's  course,  1019. 
To  Ptrsonal  Property^ 

by  union  of  several  things,  1025« 
by  admixture  of  materials,  1028. 
by  formation  of  new  things,  1029. 
by  workmanship,  1030 
by  wilful  trespass,  1031. 
AooESSORT,  pass^by  transfer  of  principal,  1084, 3540. 

lien  Is,  ^*KR/' 
iociDENT,  error  in  contract  caused  by,  to  be  disregarded,  1610. 
deposit  by,  must  be  accepted,  1816. 
thing  gained  by,  held  in  trust,  2224. 

See  MisTAKJB. 
Aoooao,  defined,  1521. 
effect  of,  1522. 

acceptance  of,  is  satisfaction,  1523. 
of  liquidated  debt,  1524. 
AOOOUNT,  employee  must  render,  1986. 

voluntary  interferer  with  property  must  render,  2078 
for  what  trust  must,  2237. 
mutual  liability  of  partners  to  render,  2412. 
partner  may  be  required  to,  for  certain  profits,  24S8. 
AcouMOLATiONs,  disposition  of,  722. 
when  void,  723. 
certain,  allowed,  724. 

certain  directions  concerning,  when  void  in  part,  728. 
surplus  of,  in  trust,  when  liable  to  creditors,  859. 
certain  allowances  may  be  made  out  of,  726. 
^OENOWLEDGMRNT,  of  declaration  of  marriage,  77. 

of  inventory  of  separate  property  of  wife,  166. 

of  marriage  settlement  contracts,  178. 

of  contract  of  apprenticeship  of  alien  minors,  276. 

of  articles  of  incorporation,  292. 

letters  patent  may  be  recorded  without,  1160. 

of  instruments  for  record,  1168. 

of  instruments  evidencing  judgment  title,  for  record.  lUiO 

who  may  take,  in  this  State,  1180-1181. 

who  may  take,  in  oth^r  States,  1182.  ; 

who  may  take,  out  of  the  United  States,  1188. 

deputy  may  take.  1184. 

requisites  for,  1186. 

ofllcer  taking,  must  indorse  certificate  thexvon,  1188 

form  of  certificate  of,  1189. 
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icknowledginent,  oertiflcato  of,  bj  attorney  in  fact,  $  1192. 

by  married  women,  1186. 

certificate. of,  by  married  women,  1191. 

interpreter  may  be  employed  in  taking,  1201. 

oflSicers  authorized  to  taJce,  may  punisli  for  contempt,  when, 
1201. 

after  taking,  must  affix  seals  and  signatures,  1193. 

after,  party  may  liaTe  action  to  correct  error  in  certifying,  1202. 

of  instruments  heretofore  made,  to  be  geverned  by  then  existing 
laws,  1205. 

of  instruments  affecting  homesteads,  1242. 

of  homestead  declaration,  1262. 

of  certificate  of  change  of  name  in  partnership^  2469. 

of  certificate  on  formation  of  special  partnership,  2480. 

of  real  mortgages,  2952. 

of  persona]  mortgages,  2963. 

of  assignment  for  benefit  of  creditors,  3458. 
Act,  title  of  establishing  the  CiTil  Code,  1. 

how  cited,  21. 
A.CT  OP  Qoo,  injures  no  one  8526. 

See  Superhuman  Cause. 
A-CXtMN,  commenced  previous  to  taking  effect  of  Code,  not  affected,  6, 20. 

minor  may  enforce  his  rights  by  ciril,  42. 

to  affirm  unsolemnized  marriage,  77. 

to  obtain  decree  of  nullity  of  marriage,  83. 

to  obtain  exclusive  control  of  children,  199. 

for  abuse  of  parental  authority,  203. 

by  supervisors,  to  recover  for  support  of  cliild,  205. 

to  recover  stock  sold  to  pay  delinquent  assessments,  347. 

to  retain  possession  of  property,  793,  810. 

to  enforce  easemeot,  by  whom  maintainable,  809. 

for  injury  to  inheribince,  by  whom  maintainable,  826. 

to  correct  defect  in  eert^cate  of  acknowledgment,  1292. 

to  prove  instrumentior  record,  1203. 

by  creditor  of  mortgagor,  2968. 

relating  to  special  partnership,  special  partner  need  not  be  naif 
to,  2492. 
iDM msTBATon.   See  Personal  BEPRESEMTATiVKt. 
iDOFTiON,  child  may  be  adopted,  221. 

who  may  adopt,  222. 

consent  of  parents  necessary,  223- 

consent  of  child's  parents  necessary,  224. 

consent  of  child^when  necessary,  225 

proceedings  on,  229. 

judge's  order  on,  227. 

effect  of,  228. 

effect  of,  on  former  relations  of  cliild,  229. 

of  illegitimate  child,  230. 
AnULTXST,  divorce  to  be  granted  for,  92. 

defined,  93. 

.legitimacy  of  issue  of  marrii^^e  divorced  oa  account  of,  141-148 

disposition  of  community  property  on  divorce  for,  147. 
%j>ULT8,  who  are,  27. 

compensation  for  support  of,  child,  210. 
IBTAVOXMSNT,  what  is  deemed,  1897. 
•Seetof.l3Q0 
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AdTanceuMnt,  effect  of  when  hefaradraneed  to  diee  before  teetator  f  ]tt9 

when  deemed  ademption,  Iftl. 

ralne  of,  how  determined,  1898. 

eonstitutes  part  of  distribntiye  share,  1395. 

when  in  excess  or  insufficient,  effect  of,  1896. 
ABf AUTAQi,  unfair,  when  fraudulent,  1676. 

unfair,  when  CTidence  of  undue  influenoej^l&JS. 

trustee  must  not  use  influence  to  obtain,  2228,  2231. 

partner  must  not  obtain,  oyer  copartners,  1411. 
AviMBSM  Claim,  depositary  to  give  notice  to  depositor  of,  1825.       ^^ 

trustee  to  giye  notice  to  beneficiary  of  his  acquisition  of,  2288L 
kVWMMM  PoBSSssiON,  owner  of  property  in,  may  transfer  his  right,  1047 

property  in,  may  be  mortf^sged,  2921. 
AffiikATiT,  of  officers  of  corporations,  on  filing  articles  of  incorporation 
296. 

of  publication  of  notice  of  sale  of  delinquent  stock,  348. 

of  publication  of  notice  of  change  of  paotnemhip  name,  2471. 

of  publication  of  notice  of  formation  of  special  partnerslilp 
2484. 

of  truth  of  iuTentoiy  to  be  made  \>j  iiwignnr  for  hii— ill  <f  c— d 
itors,  34€2. 
kamoi.    See  Aokht,  2295,  2299,  2800, 2807, 2808-2810, 2816-2818, 7M% 

2344^849, 23&5,  2866. 
iSBMi,  defined,  2206. 

must  keep  his  principal  informed,  2020. 

authority  of  limited^l9. 

collecting,  duty  of,  2021. 

agent  of  not  responsible  to  principal,  2022. 

wno  may  appoint,  2296. 

special,  defined,  2297. 

general,  defined^^d?. 

actual,  defined,  2299. 

ostensible,  defined,  2800. 

authority  of,  2304. 

authority  of,  may  extend  to  what,  2805. 

has  no  authority  to  defraud  windpal,  2806. 

how  deriyes  his  authority,  2307. 

consideration  not  necessary  to  creation  of  authority  of, 

authority  of  must  be  in  writing,  2809. 

oral  authority  to,  when  sufficient,  2809. 

authority,  how  conferred  on,  by  ratification.  2810. 

partial  ratification  of  act  of,  when  total,  ^11. 

ratification  of  act  of,  when  yalid  and  when  yoid,  2812. 

ratification  of  act  of,  not  to  prejudice  third  person.  2818* 

ratification  of  act  of,  may  be  rescinded,  when,  2814. 

extent  of  authority  of,  '2816. 

actual  authority  of,  2316. 

ostensible  authority  of,  2817. 

fanplied  authority  of,  2319. 

effect  of  special  restrictions  on  authority  of,  2818. 

authority  of,  to  disobey  instructions,  29U0. 

general  authority  limited  by  specifiCj^^21. 

general  authority  of,  how  limited,  2822.  

authority  of,  to  sell  personal  property,  effect  of,  2828 

authority  of,  to  sell  real  property,  effect  of,  WL 

authority  of,  to  sell,  includes  authority  to  reoelre 
8826-3328. 
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igenft,  represents  principal,  to  what  extent,  §  2880. 

acts  of,  bind  principal,  when,  2331,  2333,  2387. 

deemed  to  hare  notice,  of  what,  2^:2. 

how  far  principal  iR  bound  by  acts  of,  2834. 

when  principal  exonerated  by  payment  to,  23%. 

when  person  dealing  with,  may  set  off  claim  against,  2180. 

instnunent  binding  principal  binds,  2837. 

principal  responsible  for  negligence  of,  when,  2388. 

principal  responsible  for  wrongful  acts  of,  when,  23€9 

obligations  of,  as  to  warranty  of  authority,  2342. 

obligations  of,  as  principal  in  certain  cases,  2348. 

must  surrender  property  to  true  owner,  2344. 

obligations  of,  when  incapable  of  contracting,  2815. 

may  delegate  power,  when,  2349. 

responsible  for  sub-agent,  when,  2350. 

when  not  responsible  for  S'lb-agent,  2351. 

authority  of,  when  terminated.  2355. 

power  of,  how  terminated,  2356. 

general  partner  is,  for  the  firm,  2429. 
.  auctioneer  as,  2862. 

factor  as,  2867. 

shiiMnaster  as,  2878. 

partner  in  mines,  antiiority  as,  2519. 

ship's  manager  as,  2388. 

insurance  by,  how  effected,  2589. 

indemnity  extends  to  acts  of,  2775. 

notice  of  dishonor,  how  giyen  by,  3149. 

of  insured,  acts  for  insurer  on  abandonment,  2726. 

damages  for  breach  of  warranty  of  authority  of,  8318. 
iCMimMT,  of  separation,  husband  and  wile  may  make,  159. 

consideration  for  such,  160. 

in  indentures  of  apprenticeship,  272. 

to  sell  personal  property,  when  title  passes  to  buyer  under,  1140 

of  sale  not  a  revocation  of  will,  1301. 

what  must  be  in  writing,  1624. 

contract  in  writino:  may  be^altered  by,  1698. 

for  sale,  what,  1726. 

to  buy,  defined,  1728. 

to  sell  or  buy,  defined,  1729. 

to  sell,  defined,  1727. 

to  sell,  wha*^  may  be  subject  of,  1730. 

to  sell,  real  '/roperty,  1731, 1741. 

to  sell  real  property,  binds  seller  to  Insert  certain  eoreiuuitf 
1733. 

form  of  such  covenants,  1734. 

to  sell  personal  property.  1739. 

to  sell  real  property,  1740. 

of  sale,  with  warranty,  entitles  buyer  to  inspect  goods,  1785. 

of  sale  may  be  rescinded  for  breach  of  warrunty,  1786. 

seamen  not  to  be  deprived  of  wages  or  lien  by,  2052. 

with  seamen,  restrictions  on,  20^. 

obligations  of  common  carrier  can  be  altered  only  by,  3174 

certain,  with  common  carrier,  void,  2175. 

•ifect  of  written,  with  common  carrier,  3176. 

•xpress,  not  necesstiry  to  create  mining  porniership,  2513 

not  to  transfer  insured  interest,  when  void,  2599 
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Afreement,  of' indemnity,  }  2772. 

to  conyey  real  property,  damages  for  breach  of,  S806. 

to  purchase  real  property,  damages  for  breach  of,  8907. 

to  wll  personal  property,  damages  for  breach  of,  8808^8800. 

to  buy  personal  property,  damages  for  breach  of,  8311. 
lORICCLTUaAL  FAIR  CORPORATIONS.     See  CORPORATIONS,  286,  820-422 
AORICULTDRAL  LAND,  limitation  on  lease  of,  717. 
AUKM,  minors,  apprenticeship  of,  274. 

may  hold  property,  671. 

inheriting,  when  must  claim  or  be  barred,  672, 1404. 

resident,  may  take  by  succession,  1404. 
AlXKNAriON,  restraints  on,  when  void,  711,  716. 

how  long  power  of  may  be  suspended,  716. 

disposition  of  income  during  suspension  of  power  of,  788. 

of  intermediate  interest  does  not  defeat  future  interest,  7^. 

suspension  of  power  of,  770. 

suspension  of  power  of,  by  trust,  771. 

See  Grantj  Transfkb. 
AUMONT,  when  court  may  grant,  13i-139. 

security  for,  140. 

when  may  not  be  granted,  142. 

out  of  what  property  granted,  141. 
Alluvion,  ownership  of,  1014. 

Altkeation,  of  interests  disposed  of  by  will,  when  a  reyocation  of  will 
1304. 

of  interefti  disposed  oi  by  will,  when  does  not  t9irck.e  will 
1303. 

of  contract  in  writing,  how  made.  1698. 

of  contract  in  duplicate,  effect  of  ^1701. 

of  representation  in  insurance,  25i6. 

of  thing  covered  by  fire  insurance,  increasing  xiak,  effect  of 
2753. 

of  thing  insured,  not  increasing  risk,  effect  of,  27&4. 

of  obligation  exonerates  guarantor,  2821. 
See  Contract,  1697, 1699-1700. 
Ali XSNATTVX,  future  interest  nuvy  be  in,  Wi. 

obligation,  who  has  right  of  selection  under,  1448. 

obligation,  right  of  selection  under,  how  lost,  1448. 

obligation,  selection  under,  how  made,  1460. 

obligation,  effect  of  nullity  of  one  branch  of,  1451. 

negotiable  instrument  may  be  made  in,  8090. 
iMBiaoirr,  in  will,  how  construed,  1323. 

in  contract,  how  construed,  1649. 
Anixals,  corporations  for  insuring  lives  of  domestic,  maj  be 
286. 

corporations  for  improving  breed  of,  may  be  formed,  286 

domestic,  subject  of  ownership,  655. 

wild,  how  far  subject  of  ownership,  656. 

depoititary  of,  must  use  wtiat  degree  of  care,  1834. 

rate  of  compensation  of  depositary  of,  1853. 

borrower  of,  for  use,  must  use  great  kindiiees,  1887. 
AmuXTT,  defined,  1357. 

owner  of,  may  dispose  of  it,  868. 

when  due,  1368. 
iPNUiTMiNT,  of  guardian  by  the  court,  248-244. 

of  guardian  by  the  court  supersedes  parent,  80i. 
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kppointment,  no  penon  giuurdiau  of  estate  wit'uout,  {  242. 

effect  of,  power  of  781. 

of  trustee,  how  made,  2287. 

of  successor  to  trustee,  duty  of  trustee  concerning,  2260. 
iPPOBTiONMKKT,  of  burden  of  servitude  on  partition  ot  dominant  tene- 
ment, 807. 

of  losses  occasioned  by  collision  of  vessels,  973. 

of  consideration  in  case  of  prevention  of  performance,  1514 

of  covenants,  1467. 

of  hire,  1935. 

of  freightage,  by  contract,  2140-2141.      . 

of  freightage,  according  to  distance,  2142. 

of  Uen,  2912. 

See  Homestead    1249 
ippRAiSERS.    See  Homestead,  1245, 1246,'l219-i252, 1258. 
ippREMTiCE.    See  Appsenticeship,  264,  276. 
iPP&ENTiCESHiP,  who  may  enter  into,  *z64. 

whose  consent  necessary  to,  and  how  given,  265. 

consent  to,  to  be  in  writing,  266. 

executors  may  bind  out  to,  267. 

supervibors  may  bind  out  to,  268. 

town  Officers  may  bind  out  paupers  to,  269. 

what  must  be  stated  in  indentures  o4  2*^0. 

conditions  in  indentures  of^  271-272. 

deposit  of  indentures  of,  2<3. 

of  alien  minors,  how  effected,  274-275. 

causes  for  annulling  indentures  of,  276. 

See  Act  of  April  3, 1876,  Appendix,  p.  487. 
OPBOPEIATION,  rights  to  water  may  be  acquired  by,  1410. 

such  to  be  for  useful  purpose,  1411. 

priority  of  such  establishes  priority  of  right,  1414. 

notice  of  such,  1415. 

diligence  in  prosecuting  such.  1416. 

of  payments,  by  the  debtor,  1479. 

of  payments,  by  the  creditor,  1479. 

of  payments,  by  the  law,  1479. 
^PPUKTEMANCES,  defined,  662. 

certain,  deemed  fixtures,  661. 

to  land,  what,  662. 

to  ship,  what,  961. 

pass,  by  transfer  of  land,  476, 1084,  3640. 
See  Kasements  ;  Servitude. 
iRBiTRATiON,  partner  has  no  power  to  submit  partrership  claims  to 
2430. 

agreement  for,  not  specifically  enforced,  3390. 
(Lbt.    See  Corporations,  285,  286. 
A&TiCLES  or  Incorporation.    See  Corporations,  289-296,  857. 

certified  copy  oi^  prima,  facie  evidence  of  facts  therein,  297. 
issESSMENTS.     0/  Corporations.    See  Corporations,  831-839,  841, 84<- 

347. 
iLssiONEE,  of  lessor,  liability  of,  822. 

For  Benefit  of  Creditors.    See  Assignment,  3460,  8467-8472. 
illMNMSNT,  non-negotiable  contract  in  writing  may  pass  by,  1450 

of  partnership  property,  partner  cannot  make,  2480. 

of  mortgage  may  be  recorded,  2934. 

of  mortgage,  effect  of  recording,  2985 
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AMiKoment,  of  debt  secured  by  mortgage,  camee  the  wcoritj  with  II 
§2036. 

general,  by  maker  of  negotiable  instrument  to  indorser,  ezeum 
notice  of  dishonor. 
tor  Benefit  of  Oediton. 

who  may  make,  S44v. 

certain  transfers  not  affected  by  proTuions  concerning,  8461. 

what  debts  may  be  secured  by,  84^. 

Toid  against  creditor,  when,  8167, 8469. 

must  be  in  writing,  m68. 

must  be  subscribed,  8468. 

must  be  acknowledged  or  proved,  8468. 

gives  no  rights  greater  than  debtor  had,  3460. 

hiTentory  to  accompany,  8461. 

affldayit  of  truth  of  inyentory  to  be  annexed  to,  8462. 

inventory  accompanying,  must  be  filed  where,  3468. 

must  be  recorded  where,  2463-2464. 

void  if  not  recorded.  2466. 

of  leal  property,  suDject  to  certain  prorisions,  8460 

assignee  under,  must  give  bond,  8467. 

when  power  deTolves  on  assi|^ee  under,  8468. 

assignee  under,  may  be  required  to  account, -8469. 

compensation  of  assignee  under,  8471. 

assignee  not  liable  for  acts  in  good  faith,  though  void,  8472L 

property  exempt  from  execution  does  not  pass  by,  8470. 

life  insurances  do  not  pass  by,  8470. 

how  cancelled  or  modified,  84 < 3. 

partner  has  no  authority  to  make,  2430. 
issioiroB.    See  Assignment,  8468, 3461-3462, 8470. 
AisuEANCx,  executory  contract  for  sale,  binds  seller  to  insert  eoTenftm 
of  further,  1783. 

See  INSURANOK. 

kxtunif  who  may  be  placed  in  lunatic,  and  how.  268. 

orphans  in  orphan,  may  be  apprenticed,  how,  266. 

corporations  may  be  formed  for  maintenance  of,  286. 
Attornkt.    See  Attornet  in  Fact  ;  Power  op  Attornet. 
Attorney  General,  may  inquire  into  affairs  of  corporations,  882. 

duty  of,  when  alien  heir  does  not  claim  inheritance,  1406. 
A^ORNXT  IN  Fact,  how  must  execute  certain  instruments,  1096. 

power  of,  how  revoked,  1216. 

form  of  certificate  of  acknowledgment  by,  1101. 
Auction.   See  Sale,  1792-1798. 

sale  of  delinquent  stock  to  be  by,  841. 

sale  of  pledged  property  to  be  by,  8006. 
Auctioneer.    See  Sale,  1795, 1798. 

authority  of,  from  seller,  2362. 

authority  of,  from  bidder,  2868. 
Author,  of  product  of  the  mind,  exclusive  owner  thereof,  980. 

rights  of  subsequent,  984. 
iUTHORTTT,  defined,  2316-231i. 

construction  of  words  giving  joint,  12. 

abuse  of,  renders  contract  voidable,  1666. 
0/ Agent.    See  Agent,  2804,  2806-2810,  2815-2826, 2880, 2881, 

2842,  2849-2860,  2865. 
Cf  Auctioneer.    See  Auotxonru,  2862,  2868. 
0/  BxeeutoTf 

to  appoint  executor,  void,  1872. 
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imsoRiTT  —  Of  Factor.    See  Faotob,  %%  2868-2368. 
Of  Parent.    See  Paeent,  203-204. 

Of  Shipmaster.    See  Shipmaster,  2874-2377,  8019 ;  Tbostb,  2238- 
2235,2287,2288,2251,2282.  . 
Ituaoe,  general,  defined,  2148. 

general,  how  adjusted,  2152. 

general,  owner  of  goods  stowed  on  deck,  when  entitled  to  benefit 

of,  2154. 
general  value,  bow  ascertained  for  L'urpose  of,  2158. 
general,  marine  insurer  liable  for,  2712,  2744. 
shipmaster  has  i>ower  to  adjust,  2388. 
insurance  free  frpm,  effect  of,  2711. 

Bail,  defined,  2780. 

how  regulated,  2781. 
Banker,  quarterly  statement  by  Act  of  April  1, 1876|  Appendix,  p.  484. 
Banking.    See  Corporations,  286,  321,  356. 

special  partnership,  cannot  carry  on,  2477. 
Bank  NotE^  negotiable  after  payment,  8261. 

See  CnECK  ;  Neootiablk  Instbuhert. 
Bastard.    See  Illegitimate  Child 
Bknspiciart.    In,  Real  Property ^ 

has  no  interest  therein,  when,  863. 

when  may  dispose  of  his  interest,  863. 

when  cannot  dispose  of  his  interest,  867. 
Of  Trust.    See  Trustee,  2218,  2222,  2280-2236,  2237,  2238,  2251, 
.  2282 ;  Trust  ;  Trusts  in  Real  Property. 
BursFiT,  consent  of  party  entitled  to,  necessary  to  transfer  of  burden, 
1457. 

voluntary  acceptance  of,  is  assumption  of,  1589. 

he  who  takes,  must  bear  burden,  3521. 
BsauEST.    See  Will,  1274-1275,  1282,  1302-1304, 1322,  1831,  1883,  1337 
1341. 

when  does  not  lapse  by  death  of  legatee,  1310. 

to  heirs,  relatives,  &c.,  effect  of,  1334. 

how  divested,  1842. 

conditional  defined,  1345. 

conditional  vests,  when,  1347. 
9  to  several  persons,  effect  of,  1850. 

what  is  ademption  of,  1351. 

of  income,  when  accrues,  1366. 

See  Legact  ;  Will. 
Bidder.    See  Auction  ;  Auctioneer,  1794, 1797, 2362. 
Bill  of  Exchange,  defined,  8171. 

may  give  name  of  drawee  in  case  of  need,  3172. 

may  be  in  a  set,  8178. 

when  must  be  in  set,  3174.       "— *-w 

presentment  of  one  of  a  set  snificient,  8175. 

where  payable,  8176. 

drawer  of,  has  same  obligations.  &c.,  as  indorser,  8177. 

days  of  grace  not  allowed  on,  8i81. 

apparent  maturity  of,  8184. 

presumptive  dishonor  of,  payable  after  fight,  8133. 
Acceptance  of 

how  made,  8198. 

must  be  in  writing  8194. 
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BlU  or  ExcHASon -^Aeeeptanee  o/, 

how  made,  by  consent  of  holder,  |  3196 

by  refusal  to  return,  31d5 

by  separate  instrument,  9196. 

promise  to  accept,  when  equivalent  to,  3191 

may  be  cancelled,  when,  3198. 

what  is  admitted  by,  3199. 

agent  for  collection  must  present  for,  2021. 

for  honor,  when  allowed,  8203. 

for  honor,  holder  not  bound  to  receiyei  S204. 

for  honor,  how  made,  3205. 

for  honor,  how  enforced,  3206.  

for  how)r,  notice  of  dishonor  not  excused  by,  9007 
Fayment  ofy 

for  honor,  how  made,  3206. 

for  honor,  must  be  receiyed  by  holder,  3204. 
Presfntment  of^ 

for  acceptance,  when  made,  31S5,  3189. 

for  acceptance,  by  whom  made,  3186. 

for  acceptance  to  joint  drawees,  3187. 

(or  acceptance  to  drawee  in  case  of  need,  3188. 

for  acceptance,  when  excused,  3218. 

for  payment,  where  made,  3211-3212. 

for  payment,  effect  of  delay  in.  321*^^4 
Inland^ 

defined,  3224. 
Forei§rn, 

defined,  3224. 

notice  of  dishonor  of,  how  8^3^^)  3226 

protest  of,  by  whom  made^  8226. 

protest  of,  how  made,  322 1. 

protest  of,  where  made,  3228. 

protest  of,  when  made,  3229. 

protest  of,  when  excused,  3230. 

notice  of  protest  of,  how  given,  3231. 

notice  of  protest  of,  may  be  waived,  8232. 

how  paid,  for  honor,  32133 

damages  for  dishonor  of,  8234-3235.  % 

Interest  as  damages  for  dishonor  of,  8286. 

damages   for   dishonor   of,  how  estimated  in   federal  moan 
3^. 

damages   for  dishonor   of,  how  estimated   in    foreign  noaoj 

See  Neootiablb  Ikstsumutt. 
Bill,  or  Ladino,  defined,  2126. 

negotiable,  2127-2128. 

effect  of,  on  rights  and  duties  of  carrier,  2129. 

consignor  entitled  to^  2189. 

effect  of  refusal  to  give,  §  2180. 

delivery  to  holder  of,  sufrieient,  2181. 

carrier  may  require  surrender  of,  on  delivery  of  sooda,  21KL 

effect  of  accepting,  from  carrier,  2176. 
EoABos  OP  Teask.    See  Corporations,  286. 
9o5D,  negotiable,  remains  so  after  dishonor,  8262. 

See  Neoottablk  Instrdm emt  :  Siouurr. 
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lORAOWEE  —  JPor  Use, 

does  not  acqaire  title,  §  1886. 
must  use  what  care,  1886. 
of  animals,  obligations  of,  1887. 
must  use  what  skill,  1888. 
must  repair  negligent  injuries,  1889. 
may  use  thing,  for  what  purpose,  1890. 
must  not  re-lend,  1891. 
must  bear  what  expenses,  1892. 
when  lender  must  indemnify,  1893-1894. 
must  return  thing  borrowed  wiMout  demand,  1896. 
must  return  thing  borrowed,  where,  1896. 
For  ^change J 

acquires  title,  1904. 
must  bear  all  expenses,  1904. 

cannot  be  required  to  return  loan  before  what  time,  1906. 
Of  Money  ^ 

must  repay  in  current  money,  1913 

See  Loan. 
BoTTOMsr,  defined.  8017. 

extent  of  insurable  interest  of  ship  hypothecated  by,  2660 

owner  may  hypothecate  upon,  in  any  case,  8018. 

shipmaster  may  hypothecate  upon,  when,  3019-8021. 

rate  of  interest  upon,  3022. 

rights  of  lender  upon,  when  not  necessary,  3023. 

stipulation  for  personal  liability  under,  Toid,  3024. 

loan  upon,  when  due,  3025-3026. 

lien  of,  how  lost,  3027. 

lien  of,  takes  priority  over  other  liens,  when,  3028. 

priority  of  several  liens  of,  3029. 

See  Lien  ;  Respondentia 
Boundaries,  by  water,  830. 
by  way,*831. 

coterminous  owners  bound  to  maintain,  841. 
Bbidob  Oobpobations.    See  Corporations,  286,  528-630. 
BuiLDiNQ  Oorporations.    See  Land  and  Building  cIorporations 
Buildings,  owner  for  life  estate  must  keep  in  repair,  840. 
Burden,  consent  of  party  entitled  to  benefit  necessary  to  transfer  of 
1457. 
voluntary  acceptance  of  benefit  is  assumption  of,  1589. 
he  who  takes  benefit  must  bear,  3521. 
Burden  of  Proof,  where  lies  to  show  want  of  consideration  in  ioatra 

ment,  1615. 
UuBiAL,  right  of  may  be  held  as  an  easement,  801. 

right  of  may  be  held  as  a  servitude,  802. 
Business,  right  of  transacting,  on  land,  an  easement,  801. 
good  will  of,  subject  to  ownership,  655,  993. 
good  will  of  defioed,  992. 
contract  not  to  pursue,  how  far  void,  1678. 
general  partner  must  not  engage  in  separate,  2436  -2437. 
liability  of  partner  engaging  in  separate,  2438. 
days  of,  what  are,  9. 
loTiA,  when  title  to  personal  property  passes  to,  1140-1142. 
directions  of,  to  be  followed  as  to  delivery,  1757. 
implied  warranty  of  seller,  where  goods  are  inac4se8Slt  le    tc 

1771. 
when  must  pay  price,  1784. 


tnjvr,  when  mxut  ramore  thing  bought,  $  1781. 

right  of  to  inspect  warnmted  goods,  178S. 

right  of  in  case  of  breach  of  warranty,  1788. 

right  of  at  auction  sale,  without  reserve,  1798. 

by-bidding  at  auction,  fraud  afpainst,  1797. 
Br-LAws.    See  Coeporatioxs. 

0AVCELLATIO5,  of  grant  of  real  property  does  not  rsfest  tltls,  lOOL 

of  will,  when  operates  as  revocation,  1292. 

of  will,  proof  of,  how  made,  1293. 

of  written  contract,  effect  of,  1699. 

of  written  instrument,  may  be  adjudged,  when,  8fl2. 

of  written  instrument,  void  on  its  face,  not  allowed,  8fl& 

of  written  instrument,  partial,  maj  be  aiyndged,  8414. 

of  acceptance  by  acceptor,  when  allowed,  SISST 

See  Alteration. 
Oafitil.    See  Pastkebsoip,  2479,  2481,  2498, 2495. 
Oapital  Stock.    See  Coeposatioxs. 
Cask,  di^rees  of,  16. 

defined,  16. 

gratuitous  depositary  must  use,  1846. 
gratuitous  employee  must  use,  1975. 
gratuitous  carrier  of  property  must  use,  2114. 
Ordinary^ 

depositary  for  hire  must  use,  1862 
hirer  must  use,  1928. 
employee  for  reward  must  use,  1978. 
voluntary  agent  mu8t  use,  207o. 
trustee  must  use,  2259. 
gratuitous  carrier  of  persons  must  use,  2096. 
carrier  of  property  for  reward  must  use,  2114. 
Ctreatf 

borrower  must  use,  1886. 
employee  for  his  own  benefit  must  use,  1979. 
shipnuCster  must  use,  2043. 
carrier  of  messages  for  reward  must  use,  2162. 
Utmost, 

carrier  of  persons  for  reward  must  use,  2100. 
carrier  of  messages  by  telegraph  must  usei  2162. 
CABELK!iS2«es3.    See  Neoliobnce. 
Oaboo,  sacrifice  may  be  made  for  safety  of,  2148. 
such  sacrifice  must  be  borne  ratably,  2151. 
how  valued  on  general  average,  21&. 
shipmaster  agent  for  owners  of,  2875- 
ship's  manager  has  not  power  to  purchase,  2889. 
seaworthiness  of  ship  for  purpose  of  insuring,  2687. 
insurance  on,  when  voyage  is  broken  up,  2707. 
shipmaster  may  sell,  when,  2379. 
shipmaster  may  hypothecate,  when,  2877.  8088. 
hypothecation  of,  under  respondentia,  8036-8068. 
owner  of,  entitled  to  repayment  from  shipowner  of  amouit  mI 
under  respondentia,  8040. 

See  Oknxbal  Avesagi  :  Rkspohbkntia. 
BAiim k tut.    See  Carrier,  2086. 2006,  2100,  2114, 2161. 
different  kinds  of,  2086. 
shipmaster  may  make  contract  for  2876. 
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UBun,  defined^}  9086. 

marine,  2(l67. 

inland,  2087. 

natuitoiu.  obllgationfl  of,  208^2000. 

has  insuiable  interest,  2548. 
0/  Persons, 

gratuitous,  obligations  of,  2096. 

for  reward,  must  use  utmost  care,  2100. 

for  reward,  mast  provide  safe  Tehicles,  2101. 

for  reward,  must  not  overload  vehicles,  2102, 218S. 

for  reward,  must  afford  reasonable  accommodatioa,  2I08> 

for  reward,  must  travel  without  delay,  2104. 
Of  Frtperty, 

for  reward,  nrast  use  ordinary  care,  2114. 

gratuitous,  must  use  slight  care,  2114. 

must  obey  directions,  2116. 

duties  of,  in  case  of  ooniticting  orders,  2116. 

must  not  stow  freight  on  deck,  2117. 

must  not  deviate,  2117. 

must  not  vitiate  insurance  on  frekrht.  2117. 

must  deliver  freight,  where,  2118-2119. 

must  give  notice  of  arrival,  when,  2120. 

may  terminate  liability,  how,  2121. 

must  give  bills  of  lading,  2126. 

may  deliver  freight  to  holder  of  bill  of  lading,  2180. 

when  may  demand  surrender  of  bill  of  lading,  2181. 
-  may  throw  freight  overboard,  when,  2148. 

notice  must  be  given  to,  to  effect  stoppage  in  teansit,  8019 
Wni^htage  6f. 

defined,  2110. 

when  payable,  2186. 

consignor,  when  liable  for,  2187. 

consignee,  when  liable  for,  2188. 

on  what  chargeable,  2139. 

when  apportioned,  2140-2142. 

in  case  of  extra  performance,  2148. 

lien  for,  2144. 
Of  Messages  f 

must  deliver,  how,  2161. 

degree  of  care  and  diligenoe  required  of,  2162. 
CbmmoA, 
,  defined,  2168. 

must  accept  what  is  offered,  2169. 

must  not  give  preference,  2i70 

nay  give  preference  to  the  government,  9171. 

must  start  on  schedule  time,  2170, 2172. 

compensation  of,  2178. 

obligations  of,  how  limited,  2174. 

cannot  be  relieved  from  certain  liabiUtiet,  2176. 

effect  of  written  contract  of 22176. 

when  not  liable  for  loss,  21i  /. 

mortgage  of  property  of,  where  to  be  recorded,  2911 
Of  PtrtoHSt 

must  carry  luggage,  2180- 


liability  of,  for  luggage.  2181. 
must  deliver  luggage,  wiien,  2183. 
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OAumt—  C^  Parsons, 

must  provide  snffleient  aoeomniodation,  } 

must  proTide  yehicles,  2184. 

regulations  for  conductinf  bBSlness,  2186. 

may  demand  fare,  when,  2187. 

may  eject  passenger  for  non-payment,  2188. 

cannot  demand  payment  alter  ejectioBi,  2190. 

has  lien  on  luggage,  2191. 

breach  of  obUt^tioos  to  reeeive  paaseogwni,  831& 
Of  Property, 

UabiUty  of,  for  luggage,  2182. 

liability  of,  for  loss,  2194. 

limitation  of  liability  without  notice,  2200. 

lUbility  of,  for  delav,  2196. 

liability  of,  for  negligence,  2196. 

marine,  liability  of ,  £197-2198. 

duties  of,  in  respect  to  freight  going  bmnd  its  xevte,  ^01 

must  give  eridence  of  cause  of  1om^j220S. 

obligations  of,  in  other  respects,  2203. 

when  may  sell  perishable  property,  2204. 

breach  of  obligation,  to  xeceive  goodfi,  8816. 
Cff  JUess€tgeSf 

by  telegraph,  must  transmit,  in  what  order,  2207. 

in  other  cases,  must  transmit^in  what  carder,  2286* 

liability  for  improper  delfty,  2207. 
CmiTEBT  COBPO^ATIONB.     See  COAHMUTI^lCS,  286, 60fr^4. 
CutnJPiOATE  of  person  solemnising  narriage,  73,  74. 

fcf  QOB^anuing  corporate  existwice  of  coorpocatioBf  406. 

of  shipmaster,  as  to  exertion  of  seamen  to  save  ship,  2069. 

of  officer  taking  proof  of  instruments,  1188-12D0< 

of  proof  of  loss  under  insurance,  when  dispensed  with,  2687. 

of  discharge  of  mortgage  to  be  filed  with  reeordw,  898^2940 

on  indentures  of  appr«>ntioe8bip,  276. 

false,  by  officer  of  corporation,  816. 
Of  Acknowledgment.    See  ACKNi>!in.XDaMSifl,  1189, 1190-1198, 1901 
(^  Inrorporat  ion, 

from  secretary  of  state,  296. 

prerequisites  to  issuing,  294. 
Of  Marriage.    See  Marriaab,  73-74. 

Partnership.    See  PAETicBBsuir,  2464, 2471,  24;4-2480»  8906. 
0/ Stock.    See  Stock,  323,  324,  670. 

certain,  transferable,  576. 
^HABACTER.  right  of  protection  from  in}uiy  to,  43. 

defamation  of,  how  effected,  44. 

threats  of  injury  to,  render  contxaet  voidable,  .lfi67-<1639 
Obarter.    See  Articles  op  iKCoapoRATiOH. 
Charterer,  has  insurable  interest,  2666. 

master  or  part  owner  of  ship  may  be,  1969. 
Cbabter  Party,  defined  and  regulated,  1969. 

shipmaster  may  enter  mto.  in  foreiffo  port,  2876 

ship's  manager  may  enter  into,  2388. 

certain  insurable  intearfwt  «xi0ts  vnder,  2668^ 
Obattel  Iitterest,  defined,  765. 

See  Personal 
Thattel  MoRTBAex.    See  Mortoa«x. 
Mattel  Real,  defined,  676. 


nMMd  iMl,  wfaui  «0teto  f or  lUf  «<  IhM  pwiOli  bMomet,  $  7C0 

limitation  of,  770. 
Onox,  defined,  3254. 

a  negotiable  instrument,  8095. 

effect  of  delay  in  presentment  of,  8266. 

title  of  indorsee  to,  without  notice  of  dishonor,  8256* 
Ohilo,  unborn,  for  what  purpose  deemed  exUting,  29. 

of  annulled  marriage,  how  may  succeed,  8^. 

of  annulled  marriage,  custody  of,  85. 

of  divorced  parents,  legitimacy  of^44-146,  * 

of  divorced  parents,  custody  of,  188. 

of  divorced  parents,  support  of,  139. 

liability  of  community  property  for  suppcart,  &o,.  of,  148. 

parents,  on  separating,  may  make  proTisiop   for  Bupporl   Hi 
159. 

legitimacy  of,  bom  in  wedlock,  193. 

legitimacy  of,  b<»ii  out  of  wedlock,  194. 

custody  of  legitimate,  197. 

custody  of  illegitimate,  200. 

husband  not  bound  to  support  wife>,  by  fmner  iniBd«|EQt  SM. 

4)ompen«atlon  and  support  of  adult,  %10. 

wages  of  minor,  212« 

action  for  exclusive  control  of,  214. 

legitimized  by  marriage  of  parents,  215. 

right  of  posthumous  to  take  property,  698. 

I>irth  of  ponthnmous,  defeats  certain  future  interests,  739. 

duress  of,  avoids  contract  of  parent,  when,  1589-1570. 

See  Adoption  ;  IUB«^uiAf  s  Ohiiip  :  Minos  ;  Paskiw,  49, 196 
196, 198-199,  201-206,  207-208,  211, 213 ;  Will,  1^-1300 
OBiLDBiir.  term  includes  what,  14. 

ai>andonment  of.    See  Act  March  7, 1874,  Appendix,  p.  478 

See  Child. 
Chuboh,  right  of  a  seat  in,  may  b*  held  as  an  easement,  801. 

ri^t  of  a  seat  in,  may  be  held  as  a  servitude,  «)2. 

corporations  for  maintenance  of,  may  be  formed,  286. 
CncuMTBiTTiON,  contoust  Obtained  through,  cannot  b«  spedfioiJIj  tm- 
forced,  3891. 

See  Deceit  ;  Fbaup 
Onnr,  vm  of  land  of,  not  granted  to  corporation.  476' 

lease  of  lots  in,  limitation  on,  HS. 
ClXBC,  county,  duty  of  regarding  marriage  licenses,  69. 

county,  duty  of  where  acknowledgment  Is  tak«n  bfr  justice  ol 
peace,  1194. 

petition  for  appraisement  of  homestead  to  be  filed  with  coiwty 
1247. 

articles  of  incorporation  io  be  filed  with,  296. 

oertiflcate  of  formation  of  special  partnership  to  b#  filed  with 
county,  2480. 

notice  of   dissolution  of  special  partnership  to  1m  filed  ^tk 
county,  2509. 

county,  must  keep  register  of  partnership  names,  2470. 

of  court  ol  record  nay  lake  «pkBOwle<)|^ni,  uSL 
9o»B,  title  of,  1. 

when  takes  effect,  2. 

not  retroactiTe  ttsleas  ao  deolaMd,  8. 

ooostmctlon  of,  4-4. 
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0o4»,aflaeti  no  aetlon  eommflnoed  or  right  ftoeroed  bofoi*  Ito  takiiig 
effect.  §  6. 

effect  of  on  existing  statutes,  20. 

how  cited,  21. 
COMOIL.    See  Will.  14, 1287, 1906. 
COLLScnoH,  agent  for,  duties  of,  2021. 

partner  acting  in  liquidation  may  make,  2481. 

effect  of  warranty  of,  2S0O. 
CoujBGBS.    See  Corporations,  286,  and  Act  of  January  8,  1872,  Ap 

pendix,  p.  465. 
COLUSiov.    See  Navioatioiv,  970-972. 

loss  by,  how  apportioned,  973. 
CiOLUXSlON,  diTorce  must  be  denied  on  showing,  111. 

defined,  114. 

presumption  of,  established  by  lapi>e  of  time,  125. 
Commercial  Paper.    See  Negotiable  Ikstrumekt. 
Commissioner  of  Dkeds.    See  Acknowledomekts,  1182-1183. 
GOMMIZTION,  ownership  of  things  formed  by,  1025-1027, 1029-1080. 

See  Confusion  op  Goods. 
Common  Carrier.    See  Carrier,  Common. 

Common  Law,  rule  of  construction  of  statutes  in  derogation  of,  not  ap 
pllcable  to  Code,  4. 

Code  cou#ldered  continuation  of,  When,  6. 
OOVMUHICATION,  privileged,  47. 

priyate,  in  writing,  ownership  of,  985. 

See  CONTRACT,  1566, 1581-1583;  Insubahoi,  2568-2564, 2668,  2670 
2647,  2668. 

of  acceptance  of  offer  to  guaranty,  necessary,  2796. 
See  Concealment  ;  Kbprbsbntatioh 
OomnnnTT  Property,  defined,  164,  ^7. 

when  court  may  resort  to,  for  alimony,  141 

power  of  husband  over,  172. 

disposition  of,  on  divorce,  146-148. 

distribution  of,  on  death  of  wife,  1401. 

distribution  of,  on  death  of  husband,  1402. 
OOMFBNSATiON.    See  EMPLOYEE,  1478, 1498,  2002,  2006. 

of  appraisers  of  homestead.  1258. 

may  cure  delay,  when,  1492. 

for  errors  of  description,  agreement  for,  doea  not  pirejndloe  rigfa 
to  rescind,  when,  1690. 

of  depositary  for  hire,  1853. 

of  finder,  1867. 

for  loan,  called  interest,  1915. 

borrower  entitled  to  certain,  1892, 1894. 

in  case  contract  of  service  is  continued  beyond  two  yean,  1990l 

managing  owner  of  ship  not  entitled  to,  2073 

of  voluntary  depositary,  2078. 

of  common  carrier,  2173. 

of  trustees,  2273-2274. 

partner  not  entitled  to,  2413. 

lienor  not  entitled  to.  2S02. 

the  relief  generally  given  by  law,  8275. 

for  mistake,  when  allowed  on  specific  performanee,  8891 

for  partial  failure  to  perform  on  specific  perf<mnanee, 

may  be  reqidred  on  rescission,  when,  8408. 

of  assignee  for  benefit  of  creditors,  8471. 

See  CoNsmxaATiON ;  Salary  ;  \S'jmm», 
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OOMPOOIO)  IRTBEIST.     See  INTB&MZ  (Of  MOIttT). 

Computation  of  time,  §  10, 14. 

of  term  of  suspeiiBio^  of  power  of  alienation,  912. 

of  period  of  minority^  26. 
COHOIALMBVT  of  facts  ilk  (Mrtain  eases  renders  condonation  void,  120. 

by  trustee,  when  fraudulent,  2228,  2234. 

partner  must  not  obtain  advantage  by,  2411. 
/«  Inxttranee.    See  Tnsuiunck,  2561-256o,  2569-2570. 
In  Marine  Insurance.    See  Iksuiuncb,  2669-2612. 
In  Fire  Insurance.    See  Insurancs,  2752. 
MMAiTioxs,  of  ownership,  707. 

kiiids  of,  of  ownership,  708- 

of  OAvnenihip,  when  void,  709. 

nominal,  in  direction  for  execution  of  power,  may  be  disiMuded 
905. 

restraining  marriage,  when  void,  710. 

restraining  alienation,  when  void,  711. 

grant  may  be  depo!<ited  with  third  person,  to  be  delivered  on  p»* 
formance  of,  1057. 

delivery  of  grant  to  grantee  on,  void.  1056. 

tenant  without  notice  not  liable  for  breach  of,  of  lease,  1111. 

offer  of  performance  must  be  free  from  what,  1494. 

of  proposal,  must  be  fulfilled  by  acceptance,  1582. 

of  proposal}  performance  of,  is  acceptance,  1584. 

failure  to  perform  revokes  proposal,  1587. 

written,  governing  auction  sale,  not  to  be  modified  orallr,  1791 
See  Apphknticsship,  271-272 ;  Obuoations,  1434, 1440-1441. 
FirecedeiUf 

what  may  depend  on  performance  of,  1498. 

grant  oUi  cmly  an  executory  contract,  1110. 

in  wiU,  what,  1846. 

in  will,  effect  of,  1347. 

in  will,  when  deemed  performed,  1348. 

See  Obugations,  1436, 1439. 
Subsequenif 

condonation  implies  certain,  117. 

right  of  reAitry  for  breach  Of,  transferable,  1046. 

Property  to  be  reconveyed  on  non-performance  of,  1109. 
I  will,  what,  1349. 
in  obligations,  what,  §  1488. 
Concurrent, 
in  oblations,  what,  1437* 
what  may  depend  on  performance  of,  1498. 
JoxniTioxAL,  delivery  cannot  be  made,  1056. 

will,  when  may  be  denied  probate,  1281. 
See  Bequbst,  1345, 1347 ;  OBLiaAXiON,  1434, 1439-1440,  WSi 
devise  or  bequest,  what,  1345. 
devise  or  bequest,  when  vests,  1347. 
obligation,  liability  of  guarantor  on,  2803. 
offer  of  performance,  when  valid,  1494. 

See  Conditions. 
JODONATION,  desertion  cured  by  soliciting,  102. 

refusal  of,  is  desertion  by  the  party  refusing,  10& 
divorce  must  be  denied  on  showing,  111. 
defined,  115.  • 

requisites  of,  116. 
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Oondonation,  implies  a  condftldfi  Biit>M<iaeikt,  §  tlT. 

eyidenoe  of,  118. 

when eftti  be madejllSf. 

when  made  Toid.  120. 

hovr  revoked,  121. 

bar  to  recriminatory  defence,  When,  12d. 

presumption  of,  in  certain  case,  126. 
CoKFiNXVENT,  unlavtful  or  fraudulent,  aroidt  cimttMt,  1669; 

master  of  ship  may  subject  seamen  to,  2037. 

master  of  ship  may  subject  passengers  to,  2038t 

See  Duress. 
OoiTFUsioif  OF  Goods,  ownership  of  things  formed  by,  lOSi^lOIOt  1032. 

See  COMBnxTiON. 
OommrAKCf ,  divorce  must  be  denied  on  showing,  111. 

defined,  112. 

how  manifested,  113. 

presumption  of,  in  certain  cases,  125. 

contract  obtained  through,  voidable,  168B. 
Cobamt.     See   Adoption,  223-225;  Contract,   156&-1578,  1575-1584 
1689;  Dbsertion,  99, 101;  IIvsbamd;  Iiumaitd  aitb  Wirx,  IOC 
162 ;  Marriaqe,  5&-82. 

corrupt,  112. 

corrupt,  how  manifested,  119. 

written,  of  mother,  necessary  to  transfer  ensto^  of  ehUd,  197. 

for  apprenticeship  of  child,  265-266. 

«f   landlord  necessary  u>  attornment  to  irtnmnr  by  tenant 

of  party  entitled  to  benefit  necessary  to  transfer  Of  boideii 

thing  obtained  without,  of  owner,  to  be  restoTfKl,  1712. 

of  depositor  necessary  to  use  of  deposit  by  ddporitaxy,  18S5 

of  principal,  necessary  to  release  of  factor,  2080. 

Toluntary  interference  with  property  without^  9078* 

of  beneficiary  necessary  to  allow  trustee  to  hold  adverse  intereit 

2233. 
mutual,  necessary  to  create  trust,  2251. 
not  necessary  to  rescission  of  ratifioatiou,  2814. 
of  ail,  necessary  to  creation  of  partnership^  2397. 
unanimous,  necessary  to  admission^of  new  partttefi  2997. 
not  necessary  to  create  guaranty,  2783. 
^udebation.    See  Contract,  1605-1613, 1697. 
valuable,  defined,  14. 

minor  must  restore,  on  disafflrmance  of  eontvftct,  85. 
mutual  consent  to  separation  sufficient,  160. 
effect  of  transfer  where  paid  by  third  party,  858. 
BO':  necessary  to  validity  of  voluntary  tranf>fer,  1040, 1148. 
/written  instrument  prima  facie  imports,  1614. 
on  whom  falls  the  burden  of  proof  to  show  Waat  of  suflloleiil 

1615. 
old  obligation  extinguished  by  new,  1541. 
failure  of,  when  ground  for  rescission,  1689. 
not  necessary  to  create  agency,  2803. 
necessary  to  guaranty,  when,  2792. 
need  not  be  expressed  In  written  guaranty,  2796* 
presumption  of,  in  negotiable  Instruments,  8104» 
•Ihot  of  want  of,  in  negotiable  instrnmentli,  SUB. 
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iJoMNifBi.    See  Cakuib,  $$  2110, 2116, 211^2122, 2138, 2141^7^. 

consignor  may  stop  goods  in  transit  on  fauolTeney  of,  9076. 

what  is  insolTeney  of,  8077. 
CoSBiONom.    SeeCARRi£B,  2110,  2116-2117,2187  2176. 

when  may  stop  goods  in  transit,  8076. 
noRSTRuoTiON.    See  Words,  12-18. 

of  the  Code,  4-6. 

of  term0, 14. 

of  certain  leasing  powers,  925.   . 

See  iNTERPRSTATlOir. 

OoNSTRUOTivi,  notice  defined,  18-19. 

delivery,  1069. 

fraud  defined,  1578. 
OOHTiKuiNG  Guaranty.    See  GnARAinT22814-2816 

letter  of  credit,  when  deemed,  2864. 
DOVTRACT,  defined,  1649. 

minor,  cannot  make,  83. 

minor  may  make,  subject  to  his  power  of  disafBrmanee,  84. 

of  minor,  when  and  how  disafllrmed,  86. 

minor  or  insane  person  cannot  disaffirm,  for  necessaries,  86 

when  person  of  unsound  mind  may  make,  89. 

when  person  of  unsound  mind  cannot  maxe,  40. 

person  entirely  without  understanding  cannot  make,  88. 

marriage  a  personal  relation  arising  out  of  ci\  il,  55. 

to  marry,  how  parties  may  be  released  from,  62. 

bnsband  and  wife  may  make,  158. 

husband  and  wife  cannot  alter   their  legikl  relation   by,  ex 
eept,  159. 

for  payment  of  money  wife  cannot  make,  167. 

marriage  settlement,  how  executed,  178. 

marriage  settlement  must  be  acknowledged  and  recorded,  179. 

effect  of  recording  or  non  recording  of  marriage  settlement,  180 

minor  may  make  marriage  settlement,  181. 

of  apprenticeship  of  alion  minor,  274. 

executed,  Toluntary  transfer  is,  1040. 

executed,  defined,  1661. 

executory,  defined,  1661. 

executory,  grant  on  condition  precedent  Is,  1110. 

lien  may  be  created  by,  2884. 

non-negotiable  written,  transferable,  1459. 

noration  a,  1532. 

for  benefit  of  third  person  may  be  enforced  by  him,  wlken,  IMi 

with  seamen,  restrictions  on,  2063. 

what,  not  allowed  in  nc»;otiable  instrument,  8098. 

essential  elements  ^f,  ItoO. 

when  presumed  to  be  joint  and  seTexal,  1659-1660. 

for  sale  of  personal  property.  1789. 

for  sale  of  real  property,  1740. 

of  insurance,  right  to  rescind,  2583. 

for  forfeiture  of  property  subject  to  a  lien,  toM,  2889. 

in  restraint  of  right  of  redemption  from  lien,  Toid,  2S9b» 
tortus  tOf 

who  may  be,  1566. 

when  minors,  &o..  may  be,  1557. 

must  be  capable  of  identification,  1668. 

intial  element!  of,  1665. 
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Omnmkcr  ^  Canunt  u  —  when  not  free,  not  toM  but  ydtebk,  §  UM 

apparent,  when  not  free,  1667. 

when  deemed  to  be  obtained  through  fraud,  166S. 

dureas  in  obtaining,  defined,  1569. 

menace  in  obtaining,  defined,  1570. 

fraud  in  obtaining,  defined,  1571. 

actual  fraud  in  obtaining,  defined,  1572. 

constructive  fraud  in  obUiining,  defined,  1578. 

undue  influence  in  obtaining,  defined,  1575. 

mistake  in  obtaining,  defined,  1576. 

mistake  of  fitct  in  obtaining,  defined,  1677. 

mistake  of  law  in  obtaining,  defined,  1578. 

mistake  of  foreign  law  in  obtaining,  defined,  1570. 

when  deemed  mutual,  1580. 

when  deemed  communicated,  1581-1582. 

when  deemed  complete,  1583. 

proposal  of,  when  deemed  accepted,  1584. 

acceptance  of  proposal  must  be  absolutei  1585. 

reyocation  of  proposal,  1586. 

revocation,  how  made,  1587- 

voidable,  may  be  ratified,  1588. 

may  be  rescinded,  1689. 

acceptance  of  benefit,  when  deemed,  1589. 
Qbjtet  ofy 

defined,  1695. 

must  be  lawful,  possible,  and  ascertainable,  1598. 

when  deemed  possible,  1597. 

when  ill^pality  of,  renders  contract  wholly  void,  1688* 

when  Ul^alit^  of,  renders  contract  partly  T(4d  lfiB>. 
Consideration^ 

good,  defined,  1605. 

how  far  moral  obligati<m  \b  good,  1606. 

must  be  lawful,  1607. 

effect  of  illegality  of,  1608. 

may  be  executed  or  executory,  1609. 

executory  need  not  be  specified,  1610. 

executory,  how  ascertained,  1611. 

effect  of  impossibility  of  ascertaining,  1612-16U. 

contract  may  be  altered  without  new,  1697. 
(keation  o/*, 

by  express  wordSj^620. 

by  implication,  1621. 

orally,  1622. 

by  writing,  162a-1624. 

by  writing,  supersedes  oral  negotiatiaoB  1691k 

by  writing,  when  takes  effect,  1626. 

by  writing,  delivery  necessaxyto,  1627. 

provisions  abolishing  seals,  1629. 
tnterpretation  q/*, 

to  be  uniform,  1685. 

to  effectuate  mutual  intention,  1696. 

to  ascertain  intention,  1687. 

to  be  governed  by  language  used,  16SS. 

to  be  governed  by  written  words,  1689. 

exception  iu  eases  of  fraud,  1640. 

•otin  oontxaot  to  be  considered  in,  16AL 
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OoanAcr^  htttrpreiation  of^ 

WTenI  contracts  to  be  taken  together  in,  }  16tt 

to  be  favorable  to  its  Talidity.  1643. 

according  to  ordinary  sense  ox  words,  1644. 

technical  words  in,  1646. 

what  law  goyems,  1646. 

by  surrounding  circumstances,  1647. 

subject  matter  to  be  considered  in.  1647. 

to  be  restrkined  by  its  object,  1648. 

nncertainty  in  to  be  construed  against,  when,  1649, 1664 

general  intent  to  prevail  in,  1650. 

original  and  written  parts  in,  to  prevail,  1651. 

repugnances  in,  1652. 

inconHifltent  words  to  be  rejected  in,  1653. 

what  stipulations  implied  Id,  1655. 

incidents  to  contract  implied  in,  1656. 

in  respect  to  time  of  performance,  1657. 
Ukiawfttlf 

defined,  1067. 

certain  contracts  declared,  1668. 

fixing  damages,  1670. 

exception,  lo71. 

restraining  trade,  when,  1673. 

restraining  trade,  when  not,  1674-1676. 

restraining  marriage,  1676. 
Kxtinetion  of. 

in  general,  1682. 

by  rescission,  1688. 

by  rescission,  in  what  cases,  1689. 

by  rescission,  how  effected,  1691. 

oertain  stipulations  do  not  prevent  rescission,  1680. 

by  alteration  of  verbal  contract,  1697-1698. 

by  cancellation  and  destruction,  1699. 

by  unanthorized  alteration.  1700. 
OOHTUBUTiOM.    See  Insurancb,  2621, 2642,  2745. 

Joint  debtor  may  require,  when,  1432. 

release  of  joint  debtors  does  not  affect  rights  of  othezs  to,  IMS 

to  general  average  loss,  2152. 

between  co-sureties,  2848. 
COHTBOLLSB,  duty  of ,  where  property  escheats  to  the  State,  1406. 

corporations  to  transmit  selection  of  right  of  way  to,  478. 
ComriBSiON,  directed  by  will,  when  takes  effect,  1338. 

extinction  of  lien  by,  2910. 

of  personal  property,  damages  for  wrongful,  8336-8338. 
CONVEYANCB,  minor  may  make,  subject  to  disaffirmance,  84. 

when  person  of  unsound  mind  may  make,  39. 

when  person  of  unsound  mind  cannot  make,  40. 

by  person  who  has  changed  name,  see  Act  of  l^Lixeh  U,  1874 
Appendix,  p.  479. 

by  married  woman,  1187. 

defined,  1215. 

SeeOBANT;  Tbaitspju 

OOPABTinEBS.     See  PaBTNBB  ;  PABXKXBSaXP 

lOBrOBATiOKS,  defined,  288. 

public  and  private  distinguished,  284 
private,  new  formed,  285. 
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gonocations,  how  may  eoatinoe  their  ezisteBce  UBder  this  Oo(btt  }  WU 

certain,  not  affected  by  th*  Coda,  288. 

what  are  priyate,  284. 

for  what  purpoM  maj  be  formed,  286. 

name  of  instrument  creating,  289. 

articles  of  incorporatiqBf  what  to  contaia,  ^SH^ 

certain,  to  state  what  additional  facts  in  articles,  201. 

number  and  4aaUfica*Uon«  of  corporaton,  282. 

prerequisiteB  to  filing  articlea  m  incorpoiatiioa  of  oeartain,  296« 
296. 

articles  of  Incorporation  of,   whMo  to  be  filed  and 
thereon,  296. 

term  of  existence,  296. 

must  file  articles  m  county  where  proper^  it  dtoatod,  299. 

how  may  change  place  of  businees,  83l  m, 

misnomer  does  not  invalidate  inatrument,  857. 

dealers  with,  cannot  question  ita  existence,  868. 

may  acquire  real  estate,  265. 

may  acquire  property  under  title  on  "  Eminent  Domala,*^  86n 

franchise  may  be  sold  under  executlon2^8w 

duUes  of  purchaser  of  franchise,  889-890. 

sale  of  franchise  not  to  affect  powers  or  llabllittei  of,  891. 

may  redeem  franchise,  892. 

where  proceedings  under  execution  may  be  had  agaiiiat,898. 

how  may  extend  their  corporate  existence,  401. 

cannot  take  by  will,  1275. 

acknowledgment  of  instrument  for  recorded  by,  116L 

requisites  of  such,  1185. 

certificate  of  such  acknowledgment  by,  1190 
dMsessment  of  Stock, 

directors  may  levy,  881. 

Umit  of,  83^-833. 

order  for  levying,  to  contain  what,  884. 

notice  of,  and  its  form,  835. 

publication  and  service  of  notice  of,  888. 

delinquent  notice,  and  its  form  and  content*,  887-4B8. 

publication  of  delinquent  notice,  889. 

sale  of  stock  to  pay,  341. 

not  to  be  invalidated,  846. 

action  to  recover  stock  sold  for  delinquent,  847. 
By-LawSf 

adoption  of,  when,  how,  and  by  whom  made,  801. 

to  be  adopted  at  first  meeting,  806. 

to  be  recorded,  804. 

how  amended,  304. 

may  be  mode  for  certain  purposes,  803. 

may  provide  for  annual  election  of  directom,  802. 
Debts, 

not  to  be  created  beyond  actual  subscribed  stock, 

when  officer  becomes  liable  for,  316. 

liabiaty  of  stockholder  for,  822. 
WreetorSf 

election  of,  how,  :)02. 

election  of,  after  incorporation,  306. 

how  many,  and  qualifications  of,  806. 

eleetion  of,  how,  when,  and  by  whom,  806-807 

organisation  of  board  cf ,  808. 
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99tLfo*A!mss  —  t)ttfctors  —  ma.j  postpone  eleetlon,  when,  f  8M< 

must  make  dividend^  how,  309. 

removal  ot,  SIO. 

contract  to  relieve  from  liability  Void,  827* 

liability  of,  in  certain  cased,  to  cra^tois,  809. 

vacancy  in  office  of,  how  filledr3fflL 

may  levy  assenmente,  831.  ' 

on  dissolution,  to  be  trustees  for  eredltotti  400. 
tHtidendx, 

how  made,  and  how  not  to  be  made,  809. 

on  shares  of  married  women,  how  paid,  825. 
Dinotutiont 

where  provided  for,  399. 

by  forfeiture  for  non-user,  858. 

dhrectors  to  be  trustees  for  creditors  upon,  400. 

of  direeton,  802. 

must  be  by  ballot,  &c.,  807. 

majority  of  stock  to  be  represented  at,  812. 

complaints  and  quo  warrant os^  &c.,  regarding,  815. 

may  be  postponed,  313. 
Examination  of, 

how  and  by  whom  made,  882.- 

made  by  legislature,  388. 
itoetingSf 

when  first  to  be  called,  801. 

time,  manner,  and  place  of,  to  be  specified  in  by-law*^  8PS. 

officers  to  be  removed  only  at  general,  810. 

by-laws  only  lo  be  amended  at  special,  301. 

justice  of  peace  may  order,  311. 

by  consent  to  be  valid,  317. 

majority  must  be  present  at,  812. 

proceedings  at  to  be  binding,  318. 

for  extension  and  continuation  of  corporate  e3dsten6d,  401-401. 
ffamt,  ^ 

error  in,  in  articles  of  incorporation,  not  to  invalidato  instsn 
ment,  857. 

to  be  stated  in  articles  of  incorporation,  290. 
Officers^ 

by-laws  to  regulate  compensation  and  duties  of,  808. 

directors  to  elect  president,  treasurer,  and  secretary,  809. 

proceedings  for  removal  of,  310. 

liability  of,  making  false  certificate,  &c.,  810. 

manrled  women  may  become,  285. 

oath  of.  on  filing  articles  of  incorporation,  296. 

removal  of,  A.ct  of  March  21, 1872.    Appendix,  p.  499. 
Organization  J 

dissolution  for  the  want  of ^  358. 

within  what  time  to  be  effected,  858. 
feiwer»j 

defined  and  prescribed,  354. 

limitation  of,  855. 

banking  expressly  prohibited,  866. 

when  forfeited  for  non-user,  858. 

to  increase  or  diminish  capital  stock,  859. 

wml  ptopnty,  what  may  ac^nhre  and  hold  309. 
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OoBTOBAnoHS  —  Powers  —  not  to  be  affected  bj  nle  of  francblM,  f  ML 
when  may  consolidate,  361. 
Aceordf, 

how  kept  and  what  to  contain,  877.  * 

"  itock  and  transfer  "  book,  378. 

amount  to  be  subscrWld  before  incorporating,  293. 

oath  of  officer  to  subscription  of,  295. 

majority  of  subscribed,  necessury  to  adoption  of  by-laws,  SQL 

majority  of  subscribed,  necessary  to  election,  907. 

two  thirds  of  subscribed,  necessary  to  amend  by-laws,  8M. 

two  thirds  of  subscribed,  necessary  to  removal  of  officers,  810. 

majority  of  subscribed,  constitutes  quorum,  312. 

how  may  be  represented,  813. 

dividends  not  to  be  made  from  capital.  809. 

debts  not  to  be  incurred  beyond  subscribed,  809. 

capital  must  not  be  increased  or  diminishbd  except,  809  160. 

on  dissolution,  may  be  divided,  309. 

certificates  of,  how  issued,  323. 

transfer  of  shares  of,  824 ;  and  tax  on  p.  77  b. 

transfer  of  shares  of,  held  by  married  wunien,  82&. 

transfer  of  shares  of,  of  non-residents,  820. 

sale  of  delinquent,  341. 

delinquent  stock,  publication  of  notice  of  sale,  848. 

when  acquires  jurisdiction  over  certain,  itiO. 

may  buy  its  own,  when,  843. 

disposition  of,  where  corporation  is  purchaser,  344. 

action  for  recovery  of,  sold  for  delinquent  assessments,  817. 
Btoekholders     See  Stock,  301,  310,  326. 

liability  of,  for  debts  of  corporation,  822. 

defined.  298. 
Agrieulturai  Fair^ 

may  be  formed,  286. 

may  acquire  and  hold  how  much  real  estate,  620. 

shall  not  contract  debts  in  excess  of  amount  on  hand,  cocoapl 
621.  • 

not  for  profit.  622. 

may  fix  fee,  ^.,  for  membersliip,  622. 
Art, 

may  be  formed,  286. 

mtfried  women  may  become  corporators,  &e.,  of,  286. 
Banks, 

must  keep  certain  books,  321. 

must  malie  quarterly  statements.    Appendix,  p.  484 

certain,  may  elect  to  have  a  capital  stock,  800. 
Beneficial  and  Kelief,   See  Act  of  March  23,  1874.  Appendix,  p.  470 
Benevolent, 

may  be  formed,  286. 

nuurried  women  may  become  corporators,  &e^  oL  286. 

may  incorporate  coll^^.  Act  January  8, 1872.  Appandlx,  p.4M 
Boards  of  Hade, 

may  be  formed,  286. 

ige,  Ferry,  Wharf.  ChuU,  and  Pier, 

nay  be  formed,  286. 

to  obtain  license  from  boaxd  of  supervisors,  628. 

fai  what  contingencies  corporate  existence  ceases,  689. 
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lOlPOKATiONS  —  Bridge^  Ferry,  Wharfs  Chuttj  and  Pier, 

annual  report  of,  §  63U. 

damages  for  failing  to  report,  630. 

this  title  applies  to  bridge,  &c.,  owned  by  natural  persons,  581. 
Bwilding.    See  Land  and  Building. 
Business.    See  Act  of  March  23, 1872.    Appendix,  p.  470. 
Canal.    See  Water  and  Canal.    Also  Act  of  March  90, 1873,    Ap* 

pendix,  p.  471. 
Cemetery^ 

may  be  formed,  286. 

how  much  land  may  be  held,  and  how  disposed  of^OOS 

who  are  members  eligible  to  vote  and  hold  office,  o09. 

may  hold  what  amount  of  personal  property,  610. 

iruch  surplus,  how  disposed  of,  610. 

may  issue  bonds  to  pay  for  grounds,  611. 

proceeds,  how  disposed  of,  611. 

may  take  and  hold  property  or  use  income  thereof,  how,  612. 

iotennents  in  lot  and  effect  thereof,  613. 

transfer  of  right  only  made,  how,  613. 

lot  owners  previous  to  purchase  to  be  members,  614. 
Chambers  of  Commerte, 

may  be'  formed,  286> 
Commercial, 

may  be  formed,  286. 
Dock.  See  Bridgb,  &c. 
Educaiionalf 

may  be  formed,  286. 

msurried  women  may  become  corporators,  &c.,  of,  28&.  • 
Ferry.    See  Bridge,  Ferrt,  &c. 

foreign  must  designate  resident  upon  whom  procesf  may  bt 
served.    See  Act  of  April  1, 1872.    Appendix,  p.  473. 

may  be  formed,  286. 

to  obtain  privilege  from  city  or  town,  628. 

to  supply  gas  on  written  application,  629. 

damages  for  refusal,  629. 

when  may  refuse  to  supply,  630. 

agent  of,  may  inspect  meters,  631. 

when  p^ons  neglect  to  pay,  gas  may  be  shut  off,  682. 
Homestead, 

may  be  formed,  286. 

time  of  corporate  existence.  557. 

by-laws  to  specify,  what,  658. 

by-laws  to  be  furnished  to  members  on  demand,  658. 

advertisement  and  sale  of  delinquent  and  forfeited  shares,  668 

may  borrow  and  loan  funds,  and  for  what  time,  660. ' 

minors  and  married  women  may  hold  stock,  661. 

limitation  of  speculation  in  lands,  562. 

forfeiture  for  speculation  beyond  certain  extent,  662. 

when  its  corporate  existence  terminates,  663- 

payment  of  premiums,  664. 

annual  report,  566. 

publication,  where  made,  666. 

may  extend  corporate  existence     Act  of  March  23, 1874.   A  ppea 
dix,  p.  479. 
iTolel, 

mtjr  be  formed,  286. 
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Omtobatiohs  —  JnmmiH»t 

oorporation  may  be  formed  for,  §  28B> 

subscription  to  capital  stodc,  414. 

^rdtuMe  fttd  eonyeyaoee  of  real  estate,  41ft. 

policies,  how  issued  and  by  whom  signed.  41C. 

dividends,  of  wliat,  cad  when  declar«l,  417. 

directors  liable  for  loss  on,  in  certain  ea^es,  41S. 

capital  stock,  419,  420. 

payment  of  subscription,  424. 

certificate  of,  of  paid  up  capital  stock  to  be  fileAj  431* 

property  which  may  be  insured,  426. 

funds  may  be  inyested,  how,  437. 

rate  of  risk,  limitation  of,  428. 

amounts  to  be  reserred  before  making  dividend^  ti9-482« 
MMuoI  Life^  Healthj  and  Accident, 

capital  stock,  43 <. 

guarantee  fund,  437. 

of  what  guarantee  fund  sbaJl  cooffist,  488. 

what  it  constitutes.  439. 

deficiency  in  capital  stock,  439. 

declaration  of  fixed  capital  to  be  filed,  440. 

guarantee  notes  and  interest,  how  disposed  oi,  441 

insured  to  be  entitled  to  vote,  442. 

may  invest  in  what  securities,  444. 

number  of  directors  may  be  altered,  how,  4tf  • 

limitation  to  the  holding  of  stock,  ^6. 

premiums,  how  payable,  446. 

to  furnish  insurance  commissioner  certain  facts,  447. 

no  stamp  required  on  contract  of  accidant  in8iiXQniie«  448. 

valuation  of  policies,  449. 

policy  to  contain  evidence  that  it  was  issued  in  thisilttte, 

penalty  for  non-compliance,  450. 

payment  and  cancellation  of  policy,  461. 
Land  and  Building^ 

may  be  formed,  286. 

how  organized,  639. 

may  borrow  money,  640. 

powers  and  object  of,  641. 

may  insure  the  lives  of  members  and  debtors,  049. ' 

may  own  what  real  estate,  643. 

by-laws  may  provide,  what,  644. 

annual  report,  645. 

consolidation  and  transfer  of  bnsinesf,  647. 
Laundry. 

may  be  formed,  286. 
Libraryf 

may  1>e  formed,  286. 
Literary^ 

may  be  formed,  286. 

married  women  m»y  bttBooM  «wfi0T»toai,  Ste.,  of 
Manufactutingf 

may  be  formed,  286. 
Mkehanics^  Institute, 

may  beiormed,  2^. 
MirrcanlJis, 

nay  be  formed,  286. 
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■•EF0R.4TI0NS  —  Mining ^^vmy  be  lonn«d,  $^0. 

dlcecters  to  file  certiflcats  of  wbftt,  wheie.|  585. 

transler  ajtencies,  686. 

stock  issued  at  taansfer  agencies,  587. 

book8  and  mine  kept  open  lor  inspection  oi  jstoekhQldera,  pp 
491,  492. 

statements  to  be  made,«pp.  491,  492. 

safety  shaft  for  miners.    Aet  March  16, 1872.    Appendi;c,  p.  467 
Pier.    See  Bkidgb,  F£RRt,  &z. 
Private^ 

may  be  formed,  §  286. 

may  be  formed,  286. 

articles  of  incorporation  must  itate  trbat,  in  addition,  291- 

prerequisites  to  filing  articles  of  incorporation,  294-295. 

directors  to  be  elected,  when,  454- 

additional  provision  in  assessment  and  transfer  of  stock,  466. 

may  borro>v  money  and  issue  bonds,  456.^ 

to  provide  pinking  fund  to  pay  bonds,  457. 

capital  stock  to  be  -fixed,  4o8. 

certificate  of  payment  of  fixed  capital  stock,  459. 

enumeration  of  powers,  465. 

map  and  profile  to  be  filed,  466. 

may  change  line  of,  467. 

forfeiture  of  franishise,  468. 

crossings  and  intersections,  469. 

condemnation,  469. 

not  to  use  public  streets,  <&c.,  exc^t,  470. 

npt  to  charge  fare  to  and  from  points  in  a  city,  471. 

wlien  crossing  highways,  4&c.,  how  acgnires  ri^ht  ol  waj,  47X 

may  consolidate,  478. 

proceedings  to  coniiolidate,  473. 

State  lands  granted  for  use  of,  474. 

such  grant  not  to  embrace  town  lots,  475 

certain  fixtures  may  be  taken  from  the  xealty,  476 

lands  of  to  revert  to  State,  when,  477. 

requisites  on  selection  of  right  of  way,  478 

check  to  be  affixed  to  all  bagga^,  479. 

davage  for  refusing  so  to  do,  4<9. 

annual  report  to  be  verified,  480. 

form  of  report,  480. 

duties  of,  481. 

to  pay  damages  for  refusing  transportation,  482. 

to  furnish  accommodations  for  passengers,  488. 

to  post  regulations,  484. 

not  responsible  for  injuries  incurred  by  fiolatixig  cnlea,  484. 

to  pay  damages,  485. 

not  liable  in  certain  cases,  485. 

may  recover  damages,  when,  485. 

r^ulations  of  trains,  486. 

penalty  for  violating  such,  486. 

conductor  may  eject  passengers  ;ivhen,  487. 

ofllcerB  to  wear  badge,  488. 

rates  of  charges,  4S^. 

jwnsonfer  tlofcets,  liow  issued,  and  to  be  good  for  dx  monthi 

490. 
■haracter  of  rails  to  be  used  491. 
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OoirOBATioirs  —  SStrfct,— may  be  formed,  C  886. 

articles  of  inoorporation  to  state  what  additf  ooal 

prerequisites  to  filing  articles  of  incorporation,  294 

authority  to  lay  track,  how  obtained,  497. 

restrictions  as  regards  granting  right  of  way,  498. 

two  may  use  same  street,  when,  ^. 

rates  of  fare,  601.  * 

construction  and  requisites  of  conreyanc^,  601. 

rate  of  speed,  501. 

must  commence  construction  of  rood,  when,  602. 

effect  of  failing  so  to  do,  602. 

cities  and  towns  may  make  rules  to  govern,  608. 

penalty  for  overcharging,  604. 

to  provide  and  furnish  passenger  tickets,  606 

penalty,  606. 

trial,  proof,  and  limitation,  606. 

city  or  town  to  reserve  certidn  rights,  607. 

license  to  be  paid,  608. 

track  for  grading  purposes,  609. 

general  provisions  applicable,  610-611. 
PrismoidcUi 

may  be  used  as  street  railways.  471. 

conditions  of  construction,  498. 
RdigiouSj  Soeialj  and  Benevolent^ 

may  be  formed,  286  ,*  how  controlled,  290. 

married  women  may  become  corporators,  &o.,  of, 

how  formed.  693. 

articles  of  incorporation  to  state  additional  facts,  684. 

may  hold  what  amount  of  property,  696. 

Masons,  Odd  Fellows,  and  Pioneers  may  hold,  how  mueh, 

annual  report,  697. 

may,  by  order  of  courtjsell  or  mortgage  property,  608 

proceedings  thereon,  698. 

may  provide  what  in  their  by-laws,  699 

members  admitted  after  incorporation,  600. 

membership  not  transferable,  601. 
Roadf 

may  be  formed,  286. 

articles  of  incorporation  must  state  wliat  additfoaal  faots,  SU 

prerequisites  to  filing  articles  of  incorporation,  294. 
Samngs  and  Loan^ 

may  be  formed,  286. 

may  loan  money,  on  what  terms,  671. 

capital  stock  and  rights  and  privileges  fhoreof,  672. 

dividends  to  be  from  surplus,  678. 

to  contract  no  liability  except  for  deposits,  678. 

property  which  may  be  owned  by,  and  disposal  of  saeh,  674 

restrictions  on  purchasers,  674. 

married  women  and  minors  may  own  stock  in,  676. 

may  issue  transferable  certificates  of  deposit,  676. 
■pedal  certificates,  576. 

to  provide  reserve  fund  for  payment  of  losses,  677. 

prohibition  on  oflicer  of,  and  what  vacates  his  oflHoe,  678. 
eonstruetion  of  phrase,  *'  create  debts,''  679. 

See  Act  of  February  21 ,  1872.    Appendix,  p.  466 
See  RxLioioDs,  Sooial,  akd  Bxkktolsiit. 
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90BVO&ATIOK8 —  Stage f  —  maj  be  formed,  §  286. 
Stock  Raising  f 

may  be  formed,  286. 
Street  Railroads.    See  Raiuioass. 
Telegraphy 

may  be  formed,  286. 

articles  of  incorporation  ninst  state  what  additional  faets,  291. 

prerequisites  to  filing  articles  of  incorporation,  294. 

right  of  way  along  water,  roads,  and  highways,  536. 

liability  for  injuring  telegraph  property,  537. 

liability  for  malicious  injury  to  property,  538. 

conditions  on  which  damages  to  sub-aqueous  cable  may  be  re- 
covered, 539. 

duty  to  send  dispatch,  540. 

rates  of  charges  to  be  fixed  and  published,  542. 

may  be  formed,  286. 
Wagon  Roofty 

may  be  formed,  286. 

articles  of  incorporation  must  state  what  additional  facts,  291. 

prerequisites  to  filing  articles  of  incorporation,  294. 

tiiree  commissioners  to  act  with  surreyors,  512. 

commissioners,  how  appointed,  512. 

Bunrey  and  map  to  be  filed  and  approved  by  superrisors,  518. 

tolls,  &c.,  to  be  collected,  514. 

penalty  for  taking  unlawful  tolls,  514. 

no  toll  to  be  charged  on  public  highways,  515. 

rates  of  toll  to  be  posted  over  gate,  516. 

toll  gatherer  may  detain  person  until  toll  paid,  517. 

toll  gatherer  not  to  detain  person  unnecessarily,  518. 

penalty  for  avoiding  tolls,  519. 

penalty  for  trespass  on  property  of,  520. 

when  capital  is  repaid,  tolls  to  be  reduced,  521. 

may  mortgage  and  hypothecate  property,  522. 

tiiis  title  to  apply  to  roads  owned  by  natural  persons,  628. 
Water  and  CanoU^ 

may  be  formed,  286. 

may  obtain  contract  to  supply  city  or  town,  548. 

duties  of,  549. 

rates  to  be  fixed  by  commissioners,  549. 

right  of  way,  550. 

to  build  and  keep  bridges  in  repair,  661 

right  to  water,  a  perpetual  easement,  652. 
Wharf.    See  Bridgk  ;  Ferrt,  &c. 
OoBPORATO&s.    See  Corporations,  286,  292. 
Cost,  of  action  for  divorce,  137. 

of  appraisement  of  homestead,  how  paid,  1259. 

of  transportation  of  personal  property  to  place  of  delifccy,  17AI 

depositor  must  indemnify  depositary  for  certain,  1888. 

borrower  to  bear  certain,  1892. 

hirer  to  bear  certain,  1956. 

voluntary  depositary  may  deduct  for  certain.  2078. 

trustee  entitled  to  repayment  for  certain,  2278. 

partner  to  be  indemnified  for  certain,  2412. 

Buunr  liable  for  certain,  2708,  2748. 
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Coft,  iodciniilty  ag&init,  §  2778. 
Co-SvBmu.    8ee  Susxtt,  284^2849. 
Co-TcsTAJiTS.    See  Tuast. 

Coiiuixxous  OwvKU,  rights  of  to  Uteisl  and  labjaeeiit  rapfoct, 
rights  of  to  line  trees,  831. 
mutual  obUgattons  7f,  841. 

8eeO«nrKE,882,841. 
Oo-TBVfm.    See  Tbustbb,  2230, 2268. 
CoPHTT  Clekk.    See  Clckk. 

Ooonr  JuDai,  proceedlDgs  before,  for  sdoptum  of  child,  236. 
duty  of,  in  such  ca^e,  227. 
datj  of,  on  examination  of  insaiie  person,  268. 
application  to  for  appraisement  when  execntiiMi  israes 

homestead,  1245. 
duty  of,  on  homestead  petition,  1249. 
duty  of,  on  return  of  appraisers,  1253, 1254, 1258. 
bond  of  assignee  fer  benefit  of  creditars  to  be  approred  bj,  M87. 
may  require  aiwig^ee  to  account,  when,  3469. 
See  Court  ;  DisTaici  Jusei ;  JaiMS. 
Oomrrr  RiooaDEB.    See  Bscoiidkb. 

COUET,  to  whom  most  award  custody  of  child  of  annulled  marriage,  8(. 
where  divorce  denied,  may  grant  relief  for  wife,  136-137. 
may  award  custody  of  child,  138.  ' 

may  allow  wife  alimony,  when,  189. 
may  require  security  for  alimony,  140. 
shall  resort  to  what  property  in  providing  for  wife,  141 
when  may  withhold  allowance,  142. 
to  make  order  for  division  of  property  on  divorce,  146. 
to  determine  legitimacy  of  child,  when,  145. 
may  direct  allowance  for  support  of  child,  201. 
may  award  exclusive  control  of  child  to  either  parent,  on  propsi 

showing,  199. 
appointment  of  guardian  by,  243-244.  I 

jurisdiction  of,  appointing  guardian,  245.  | 

to  be  la^uided  by  what  rules,  in  appointing  guardian,  246.  ' 

guardian  under  direction  of,  251.  ' 

may  allow  appropriation  out  of  testamentary  accumulation,  72 
to  settle  controversy  between  ship  owners,  964. 
attornment  of  tenant  to  stranger  by  judgment  of,  valid,  1948 
when  trustor,  2252. 

how,  may  allow  satisfaction  of  trustee's  adverse  trust,  2268. 
discretionary  power  of  trustee  controlled  by,  2269. 
may  reduce  rate  of  interest  on  bottomry,  when,  3022,  3089. 
nouRTXST,  estate  by,  not  allowed,  173. 
DOTJEMAMTS,  none  implied  in  any  gnrant,  except,  1118* 
when,  run  with  the  land,  14'i0. 
what,  run  with  the  land,  1461*1463. 
what,  run  with  the  land,  when  assigns  are  named,  1464. 
who  are  bound  by,  1465. 
who  are  not  bound  by^  1466. 
apportionment  of,  HOi. 

fur  (iuiet  partdes.Miou  implied  in  hiring  of  property,  1927, 19K 
authority  to  agent  to  sell  and  convey  includesj^l^il. 
what  required  by  executory  contract  of  sale,  liSft- 
for  breach  of  certain,  8804. 
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3EBDIJ,  sales  on  by  factor,  §  2028. 

to  agent  exonerates  principal,  when,  2836. 
agent  accepting  personal,  liable  as  principal,  £048. 
auctioneer  not  to  give,  except  when  usual,  2862 
factor  may  give,  except  when  unusual,  2868. 
of  ship  owner,  master  may  borrow  on,  2374. 
ship's  manager  cannot  borrow  on,  2889. 

See  Cr£DIT0B. 
3BIDIT0R,  defined,  14. 

trusts  for  benefit  of,  may  be  created,  857 

trust  fund,  how  far  liable  to,  859. 

trust,  when  absolute,  in  favor  of  subsequent,  869. 

gift  in  view  of  death  to  be  treated  as  legacy,  as  regards.  1158. 

transfer  of  property  for  benefit  of,  to  be  recorded^  1164. 

appraisement  of  homestead  on  verified  petition  of  judgment,  1245 

1^'hen  to  pay  expenses  of  appraisement  of  homestead,  1269. 

coJipetent  witness  to  will,  1281. 

acceptance  by,  necessary  to  satisfaction,  1478. 

performance  of  obligation  to  one  of  several  joint,  sufficient,  147& 

performance  in  manner  directed  by,  sufficient,  1476. 

application  of  performance  by,  1479. 

offer  of  performance  must  h*^  made  to,  1488. 

offer  of  performance  may  be  made  at  place  appointed  by,  14S9 

offer  of  performance  must  be  made  so  as  to  benefit,  1498. 

must  give  receipt  on  payment,  1499. 

must  state  objections  to  offer,  1501. 

title  to  thing  offered  passes  to,  when,  1502. 

obligation  of,  as  to  thing  offered,  1505. 

performance  excused  if  prevented  by,  1511. 

effect  of  prevention,  &c.,  of  performance  by.  1512-1618. 

effect  of  refusal  by,  to  accept  performance,  1515. 

acceptance  of  accord  by,  is  satisfaction,  1523. 

acceptance  of  part  performance,  when  satisfaction,  1624. 

novation  may  be  made  by  substituting  a  new  for  aa  old,  how 

1531. 
may  rescind  novation,  when,  1534. 
release  by,  how  made,  1541. 
release  by,  effect  of,  1542. 
partner  cannot  make  assignment  of  partnership  property,  in  tnul 

for  benefit  of,  2430. 
liability  of  partner  after  dissolution  to,  2458. 
of  special  partnership,  special  partner  m&j  be,  2491 
special  partner  postponed  to  every  other,  2491. 
special  partner,  when  liable  as  general  partner  to,  2602. 
preference  given  to,  in  insolvency,  void,  2496. 
guarantor  liable  to,  when,  2807. 
guarantor  exonerated  by  certain  dealings  between  deb'»ar  and 

2819. 
guarantor  partially  exonerated  by  partial  payment  to,  2822. 
guarantor  not  exonerated  by  voidable  promise  of,  2820. 
guarantor  not  exonerated  by  mere  delay  of,  2823. 
guarantor  not  exonerated  by  discharge  of  debtor  without  act  of, 

2825. 
guarantor  with  indemnity,  when  not  exonerated  2824. 
ffurety  liable  only  as  such,  notwithstanding  recovery  of  judg 

■i«itby,2838  /        *  -• 
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Creditor,  lurety  exonesated  by  Injurioas  act  or  omuunon  of,  $  2810. 

surety  exonerated  by  refusal  of  creditor  to  sue,  when,  2846  ' 

surety  may  enforce  remedies  of,  when,  2845. 

surety  entitled  to  securities  held  by,  when,  2849. 

entitled  to  benefit  of  surety -s  securities,  28o4. 

lien  void  against,  when,  2913. 
•mortgage  of  personal  property  when  void  against,  2957. 

of  mortgagor,  remedy  of,  2963. 

of  mortgagee,  remedy  of,  296S. 

contracts  of  debtor  valid  a^inst,  when,  3481. 

debtor  may  prefer,  when,  8432,  3453. 

must  resort  to  different  funds,  in  what  order,  2899. 

certain  transfers,  «&c.,  of  debtor  void  against,  3439-3440. 

can  avoid  act  of  debtor,  when,  3441. 

transfer  without  value,  not  necessarily  void  against,  34^ 

assignment  for  benefit  of,  3449. 

assignment  void  against,  when,  3457. 

may  require  assignee  to  account,  3469. 

See  Assignment  ;  Dsbtor  ;  Incumbrancer. 
Ceops,  right  of  tenant  for  years  or  at  will  to  harvest,  819. 

growing,  subject  of  mortgage,  2955,  2972. 
CMVMLTYf  extreme,  ground  for  divorce,  92. 

defined,  94. 

in  case  husband  or  wife  leave  on  account  of,  who  commits  da 
sertion,  98. 

disposition  of  common  property  in  divorces  granted  for,  147. 

ground  for  annulling  indenture  of  apprenticeship,  276. 
COSTODT,  of  children  of  annulled  marriages,  85. 

of  children  of  divorced  marriages,  138. 

of  legitimate  child,  197. 

of  illegitimate  child,  200. 

of  child,  parent  may  relinquish,  211. 

parents  living  separate,  neither  have  superior  righ*  to,  of  chUd 
198. 
CusTOMART,  defined,  14. 

Damaqes,  minors  and  persons  of  unsound  mind,  not  liable  In,  41. 
defined,  8281. 

railroad  corporations  liable  for  certain,  485. 
when  owner  of  ship  cannot  sue  for,  for  injuries  ariaing  from  col 

lision,  971. 
wilful  trespasser  liable  for,  1033. 
contract  fixing,  void,  1670. 
may  be  liquidated,  when,  1671. 

when  depositors  must  indemnify  depositary  for  certain,  1888. 
liability  of  depositary  for  certain,  lo36. 
liability  of  finder  of  lost  property  for,  1865 
liability  of  lender  to  borrow  for  certain,  1892. 
indemnity  against,  '117S. 
allowed  for  refusing  to  acknowledge  satisfaction  of  mortfoafa 

allowed  on  dishonor  of  foreign  bill,  3234,  8287. 

may  cover  future  loss,  when,  3283. 

Interest  by  way  of.  3287. 

Interest,  damages  bear,  when,  8287. 

laterest  allowed  for  breach  of  obligation  other  than 
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Dajnagef.  fntwest  allowed  for  fn^ud,  malice,  &c.,  $  3288. 

interest  agreed  upon  goTems  rate  of,  8289. 

interest,  acceptance  of,  waives  principal,  3290. 

exemplary,  when  allowed,  3294. 

must  be  clearly  ascertainable,  8301. 

for  payment  of  money,  3302. 

for  breach  of  covenant  of  ''  seizin,"  3304. 

for  breach  of  covenant  of  "  warranty,"  3304. 

for  breach  of  covenant  of  "  right  to  convey,"  3304. 

for  breach  of  covenant  of  "  quiet  enjoyment,"  8304. 

for  breach  of  covenant  "  against  incumbrances,"  3304. 

for  breach  of  agr«>emHnt  to  convey  real  property,  3306. 

for  breach  of  agreement  to  purchase  real  property,  3307. 

for  breach  of  agreement  to  sell  personal  property,  3308-8909. 

for  breach  of  agreement  to  buy  personal  property,  3311. 

for  breach  of  agreement  to  pay  for  personal  property,  3310. 

for  breach  of  warranty  of  title  to  personal  property,  3312. 

for  breach  of  warranty  of  quality  of  personal  property,  3318. 

for  breach  of  carrier's  obligation  to  accept  freight,  <Sre.,  8816. 

for  breach  of  carrier's  obligation  to  deliver  freight,  &c^331d. 

for  breach  of  carrier's  obligation  to  deliver  messages,  2209. 

for  breach  of  wnn-anty  of  agent's  authority,  3318. 

for  breach  of  promi.se  of  marriage,  8319. 

for  wrongs  in  geiieml,  8333. 

for  wrongful  ocoupj.tion  of  real  property,  3334. 

Cor  holding  over  real  property,  3335. 

for  conversioYi  of  personal  property,  3336. 

Coi  conversion  in  favor  of  lienor,  d838- 

for  ceductiou,  3339. 

(or  Injuries  to  animals,  3340,  3341. 

(or  tenant's  failure  to  quit  after  notice,  8344. 

(or  teaant  holding  over,  3346. 

for  irjaiies  to  trees,  «&c.,  3346. 

(or  injuries  inflicted  in  duel,  3347,  3348. 

value  of  property,  how  estimated  in  assessing  in  favor  of  seller, 
3353. 

Talue  of  property,  how  estimated  in  assessing  in  favor  of  buyer, 
3354. 

value  of  property,  peculiar,  when  allowed  as,  3355. 

value  of  iustiument  in  writing,  how  estimated  in  assessing,  3360. 

to  be  reasonable,  8358. 

nominal,  33i30. 

for  delay,  must  be  paid  on  redemption  from  lien,  2905. 

difficulty  of  asce.*tainin(r,  ground  for  specific  relief,  3380,  8384. 
t>AtA   it  delivery  of  grant,  presumption  of,  1055. 

not  necessary,  in  negotiable  instrument,  3091. 
DATS,  ^tiat,  are  holiday b,  7-8. 

what,  axe  but^iness,  9. 

what,  counted  in  computing  time,  10. 

fractions  of,  when  disregarded,  14. 

of  grace,  not  allowed,  3181. 
[|  at  minor,  porsonal  representatives  may  disafi^m  hiB  contract  on, 
85. 

diflsolvM  Eoa^Mage,  90. 

of  pbrei^t  iM'ing  child  nnprovided  for,  effect  of,  206 

of  joUt  vuoixUaUr  efFect  of,  262. 
34 
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bmtlth,  wtthout  heln,  &c.,  defined.  §  107L 

gift  in  Tiew  of,  defined,  li4U. 

gift,  when  presumed  to  be  in  view  of,  1160. 

gift  in  view  of,  revocation  of,  1151. 

gift  in  view  of,  effect  of  will  apon,  1162. 

gift  in  view  of,  when  treated  as  a  legacy,  11£8. 

of  husband  or  wife,  effect  on  homestead  property,  1266. 

of  deyiaee  or  legatee  before  testator,  effect  of,  on  testameniaij 
disposition,  mO,  1843. 

of  devisee  before  testator  does  not  affect  interests  in  remainder, 
1344. 

distribution  of  common  property  on,  of  wife,  1401. 

distribution  of  common  property  on,  of  husband,  1402. 

of  heir  advanced  to,  before  that  of  devisor,  1^. 

in  case  of,  of  seaman,  who  entitled  to  his  wages,  2062. 

of  maker  of  instrument  bearing  nominal  date,  does  not  invali 
date  it,  8094. 

notice  of  dishonor  given  in  ignorance  of,  of  indoraer.  valid,  8146 
Dm.    See  Corporations,  S09.  316,  822 ;  Husband,  168, 170-171 ;  Past 
NBRSHiP,  2406,  2461,  2601. 

included  in  word  "  Incumbrances,"  1114. 

homestead  liable  for  certain.  1241. 

property  of  intestate,  how  disposed  of  in  payment  of,  1868. 

property  of  testator,  how  disposed  of  in  payment  of,  1868. 

legacies,  how  charged  with,  1360-1361. 

liability  of  beneficiaries  for  testator's,  1877. 

how  extinguished  by  offer  of  payment,  1600! 

accord  of  liquidated,  1524. 

agreement  to  answer  f or^  of  another,  1624. 

pledgee  cannot  sell  certain  pledged  evidences  of,  8000. 
Dkbtob     See  Grxditob,  1541, 1542, 3431, 8432,  8441,  844d. 

aefined,  14. 

performance  must  be  made  by  or  for,  1478. 

performance  by  one  of  several  joint,  1474. 

effect  of  directions  to,  as  to  performance,  by  creditors,  1476. 

application  of  general  performance  by,  1479. 

offer  of  performance  must  be  made  by  or  for,  1487. 

rights  of,  upon  prevention  of  performance,  1512, 1614.   - 

may  require  receipt,  upon  payment,  1499. 

novation  may  be  made  by  substituting  a  new  for  an  old  one 
how,  1631. 

'joint,  release  of  several,  1543. 

fraudulent  misrepresentation  of,  as  to  value  of  pledge,  effect  of 
2999. 

insolvent,  may  assign  for  benefit  of  creditors,  when,  8449. 

insolvent,  defined,  §450. 

See  AssiGxxENT. 
Dbobit,  renders  contract  voidable,  1567. 

an  essential  element  of  fraud,  1672. 

when  actionable,  1709-1710. 

upon  the  public,  1711. 

See  ConcRALMBNT ;  Fraud  :  MiSRSPBitniTATTOir. 
DMLAEAnOM.    See  Homcstxad,  1248,  1244,  1268,  1266-1280;  MAUUfll 

7&-78 ;  Trust  :  Tbustxx,  870, 2268, 2268. 
Qn»,  oiratnlilp  of  tttl«,  994. 

BaeOSAm. 


INDEX.  597 

SMTAiCAnoiv,  right  of  protection  from,  $  48. 

how  effected,  44. 
DSFAULT,  divorce  not  to  be  granted  by,  130. 

collision  from  breach  of  rules  of  navigation  to  imply  wilful.  973. 

agreement  to  answer  for,  of  another,  must  be  in  writing,  16^. 

See  Nbglioexcb. 
DSFSCT,  in  execution  of  power,  remedies  of  purchaser,  916. 

in  certificate  of  acknowledgment,  action  to  remedy,  1202. 

in  description  in  will,  effect  of,  1340. 

implied  warranty  of  manufacturer  against  latent,  1769. 

depositor  must  indemnify  depositary  damages  arising  out  of,  of 
deposit,  1833. 

lender  must  indemnify  borrower  for  damages  arising  out  of,  of 
thing  lent,  1893. 

in  notice  of  loss  under  insurance  how  waived,  26S5. 
DcLAV,  showing  reasonable  grounds  for,  rebuts  presumption  arising  fironi 
lapse  of  time,  126. 

on  {Murt  of  creditor  does  not  dischai^e  guarantor,  2825. 

in  performance  may  be  compensated  for,  when,  1492. 

how  excused,  1511. 

carrier  of  persons  must  travel  without  unreasonable,  2104. 

notice  of  loss  under  insurance  to  be  given  without,  2633. 

in  giving  potice  of  loss,  how  waived,  2636. 

deemed  deviation,  when,  2694. 

in  presentment  or  notice  of  dishonor  of  negotiable  instrument 
how  excused,  3158. 

in  presentment  of  bill  of  exchange,  effect  of,  318^. 

in  presentment  of  bill  of  exchange,  how  excused,  3219. 

in  presentment  of  promissory  note,  effect  of,  3248. 

in  presentment  of  check,  effect  of,  3255. 

in  protest,  how  excused,  3230. 
DiuvBBT.    See  Deposita&t,  1822-1824,  1827  t  Freight,  2118,  2119, 
2131. 

deemed  the  time  of  creation  of  interest,  &c.,  749. 

of  gift  necessary  to  its  validity,  1147. 

of  contract  in  writing,  provisions  applicable  to,  1626. 

of  goods  sold,  when  to  be  made,  1753. 

of  goods  sold,  where  to  be  made,  1754. 

of  goods  sold,  expense  of,  by  whom  borne,  1755. 

of  goods  sold,  notice  of  election  as  to  mode  of,  1756. 

of  goods  sold,  buyer's  directions  to  be  followed,  1757. 

of  goods  sold,  when  to  be  made,  1758. 

thing  bought,  to  be  paid  for  on,  1784. 

essential  in  pledge,  2988. 

See  Grant,  1054-1057,  1059-1060. 
|lu&in>,  when  restoration  of  thing  wrongfully  taken  to  be  upoHi  171& 

goods  sold  to  be  delivered  upon,  1753. 

thing  deposited  must  be  delivered  on,  1822. 

thing  deposited  need  not  be  delivered  without,  1823. 

thing  lent  must  be  returned  without,  when,  1895. 

thing  lent  need  not  be  returned  unless  on,  when,  1896. 

employee  must  render  account  without,  1986. 

employee,  when  not  bound  to  deliver  without,  1987 

■ervant  to  deliver  over  without,  2014. 

•gent  to  deliver  to  third  person  on,  when,  2344. 

iqpon  guarantor,  uzmecessary,  2807. 
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Dtaund  of  pcof ormane«  on  pledgor  muBt  be  made  before  nle  of 

of  performance,  how  waived,  9004. 

of  payment  of  negotiable  instrument,  when  neoessarr,  8180. 
DoosxT.    See  Depositary,  1814-1815, 1846-1847, 1851-1855. 1^,  186L 

of  money  offered  in  payment  of  debt,  how  made,  1500. 

kinds  of,  1813. 

involanfaary,  is  gratuitous,  1845. 
For  Exchange. 

relations  ox  parties  to,  1878. 
For  Keeping^ 

defined,  1817. 

gratuitous,  1844. 

gratuitous,  involuntary  is,  1845. 

with  Innkeeper,  1860. 

of  thing  found,  1864. 

of  thing  pledged,  by  gratuitous  pledge  holder,  2996. 
OCPOUTART,  has  insurable  interest,  2548. 

when  person  offering  thing  in  performance  is,  1503. 

when  seller  of  personal  property  must  act  as,  1748. 

defined,  1814. 

who  bound  to  become,  1815. 

duties  of,  in  case  of  involuntary  deposit,  1816. 

must  deliver  on  demand,  1822. 

not  bound  to  deliver  without  demand,  1823.   , 

must  deliver,  where,  1824. 

must  give  notice  to  depositor  of  adverse  claim,  1825. 

may  exonerate  himself  from  liability  to  third  person  by  gtvlai 
notice,  1826. 

must  deliver  to  joint  owners  in  shares,  1827. 

depositor  must  indemnify,  when,  1833. 

of  animals,  must  provide  suitably  for  them,  1834. 

must  not  use  deposit,  1835. 

liability  of,  for  wrongful  use  of  deposit,  1836. 

may  sell  deposit,  when,  1837. 

must  give  information  of  cause  of  loss,  1838. 

duties  and  liabilities  of,  in  respect  to  service,  1839. 

liability  of,  for  negligence,  how  limited,  18^. 

gratuitous,  must  use  slight  care,  1846. 

gratuitous,  duties  of,  when  cease,  1847. 

gratuitous,  when  creditor  is,  1505. 

for  hire,  defined,  1851. 

for  hire,  must  use  ordinary  care,  1852. 

for  hire,  rights  of,  1863. 

for  hire,  duties  of  how  terminated,  1854-1855. 

for  hire,  finder  of  lost  property  is,  1864. 

innkeeper  as,  liability  of,  1859. 

for  exchange,  1878. 

voluntary,  obligations  of,  2078. 

when  pledgee  assumes  liability  of,  for  reward,  2998. 
DiHMiTOS.    See  DEPOsiiAKr,  1825-18^,  1833, 1838, 1854-1856, 1878- 

defined,  1814. 
DiPOTT,  may  take  acknowledgment,  when,  1184. 
DisoiNT.    See  Succession. 
Dbuutiok,  ground  for  divorce,  92. 

dsflned,  96. 
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Desertion,  how  manifested,  §  96. 

in  case  of  stratagem  or  fraud,  who  cc  limits,  97. 

in  case  of  cruelty,  who  commits,  98. 

separation  by  consent  not,  99. 

separation  when  becomes,  100. 

how  cured,  102. 

if  wife  refuses  to  accept  husband's  reasonable  place  of  residenot 

she  commits,  103. 
If  place  is  unfit,  and  she  refuses,  husband  commits,  104. 
refusal  of  reconciliation  after  separation  is,  101. 
refusal  of  condonation  is,  102. 

must  continue  how  long  to  constitute  ground  for  divorce,  107* 
from  ship,  by  seaman,  forfeits  his  wages,  2063. 

Spp  Divorce 
D1VI34     See  Will,  901, 1274-1276, 1282, 1302-1304, 1311, 1322, 1830-1883, 
1337. 
effect  of  power  to,  in  certain  cases,  921. 

See  Bbqukst,  1310, 1334, 1341-1312, 1345, 1347, 1860. 
when  does  not  lapse  by  death  of  devisee,  1310. 
when  not  to  impair  rights  of  purcliaser,  1364. 
title  passes  by  specific,  1363. 

See  Bequest  ;  Legact  ;  Will. 
DiTXSU     See  Bequest,  1310, 1350.    See  Will,  1313-1344. 

*         may  dispute  legitimacy  of  issue,  195. 
Diligence, 
Slight, 

gratuitous  employee  must  use,  1976. 
gratuitous  carrier  of  property  must  use,  2114. 
Ordinary, 

agent  must  use,  2020. 
voluntary  agent  must  use,  2078. 
gratuitous  carrier  of  persons  must  use,  2095. 
carrier  of  property  for  reward  must  use,  2114. 
trustee  must  use,  2259. 
Oreat^ 

employee  for  his  own  benefit  must  use,  1979. 
shipmaster  must  use,  2043. 
carrier  of  messages  for  reward  must  use,  2162. 
Utmost, 

carrier  of  persons  for  reward  must  use,  2100. 
carrier  of  m'issages  by  telegraph  must  use,  2162. 
DiRFCTORS.    See  Corporations. 
bucHAROE.    See  Trustee,  2233, 2260,  2282,  2287-2289. 
of  servant,  2015. 
of  employee,  1996,  2000. 

of  principal  does  not  discharge  guarantor,  when,  2825. 
Dishonor^  of  negotiable  instrument,  defined,  8141. 

rights  of  indorsee  of  check,  without  notice  of,  32o5. 
See  Acceptance  ;  Bill  op  £xchanob,  2021,  3133,  3185,  3188,  8194 
3206-3207 ;  Negotiable  Instrument  ;  Notice,  3116,  I142-8l4ft| 
8147-3151,  3155^160,  3220 ;  Presentment 
DliTllBnTiON  of  common  property  on  divorce,  147. 

order  for,  subject  to  revision  on  appeal,  149. 

of  capital  stock,  on  dissolution  of  corporation,  815. 

of  property  of  intestates,  1384, 1386. 
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Mstrlbution  of  propert/  of  intestate,  effect  of  adfWMMBMito  on,  f f  ISOO^ 

1391, 1394. 

See  AppoRTioincnrr. 
DnnucT  CouET.    See  Trustee,  2282-2288,  2287, 2289. 

action  may  be  brought  in,  to  affirm  unaolemnized  inaniafe,  78 

judge  of,  mav  hear  and  determine  complainta  of  corporation 
election.4,  815. 

action  in,  to  recoTer  possession  of  property,  796. 

duty  of,  where  alien  heir  neglects  to  claim  property,  1406. 

See  CouET. 
DiTOBOE,  dissoWes  marriage,  90. 

effect  of  judgment  of,  91. 

for  what  causes  granted,  92. 

adultery  as  a  ground  for,  93. 

extreme  cruelty  as  a  ground  for,  94. 

wilful  de.sertion  as  a  ground  for,  95. 

constructive  desertion  as  a  ground  for,  96. 

wilful  neglect  as  a  ground  for,  106. 

liabitual  intemperance  as  a  ground  for,  106. 

certain  causes  for,  must  exist  how  long,  107 

when  to  be  denied,  112-124. 

eonniyance  as  a  ground  for  denying,  112. 

collu.<don  as  a  gpround  for  denying,  114. 

condonation  as  a  ground  for  denying,  116. 

condonation,  when  can  be  made,  11?. 

recrimination  as  a  ground  for  denying,  122. 

lapse  of  time  as  a  ground  for  denying,  126. 

limitations  in  action  for,  127. 

requisites  as  regards  residence,  128. 

presumption  of  domicile  in  actions  for,  129. 

not  to  be  granted  by  default,  130. 

when  denied  certain  affirmative  relief  may  be  aUof«fiedf  JM 

expense  of  action  and  alimony,  137 

disposition  of  children,  138. 

support  of  wife  and  child,  139. 

security  for  maintenance  and  alimony,  140. 

what  property  resorted  to  in  providing  alimony  and  relief,  141 

when  relief  not  to  be  gmnteU  to  wife,  142. 

legitimacy  of  i«8ue,  144-145. 

disposition  of  common  property  on,  146. 

dispoHition  of   common  property  and  homestead  on  order   -*! 
court,  147. 

Sec  CoNDOXATiox ;  CoLLasiON ;  Marriaqb  ;  BiCRiXiKiTloir. 
DouiNANT  Ten£MENt,  defined,  803. 

in  case  of  petition  of,  burdens,  how  apportioned,  807. 

rights  of  owuer  of  future,  8- '8. 

actions  by  owuer  and  occupant  of,  809. 

See  Easements  ;  Servitudes. 
Dower,  ostate  in,  not  allowed,  173- 
Drawee.    See  Acceptance  ;  Bill  of  Ezchanob,  8171, 3172, 8176, 8186-8UI 

3153. 
Drawxv     See  Bill  op  Exchange,  3171,  3174,  8177,  8199.  S218. 

acMng  fraudulently,  not  entitled  to  notice,  8220. 

bill  drawn  on  and  accepted  by,  is  promissory  note,  8846^ 

of  check,  when  exonerated  by  delay  in  presentment, 
for  injuries  inflicted  in,  8347-3348. 
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fnjKMau,  will  or  rerocation  thereof  procured  through,  may  be  lenJed  ptfh 
bate,  §  1272, 
defined,  1569. 
contract  procured  by,  yoidable,  1567,  1689. 

See  Menack  ;  Thksat  ;  Undue  Influeitck. 

Kakninos,  of  wife  not  liable  for  debts  of  husband,  168. 

of  wife,  living  separate,  her  separate  property,  169. 

of   minor  children  her  separate  property,  when  liTing  sepa^ 
ate,  169. 

of  legitimate  unmarried  minor,  father  entitled  to,  197. 

of  illegitimate  unmarried  minor,  mother  entitled  to,  200. 

See  Wages. 
Easeuxnts,  what  are,  552,  801. 

land  to  which  are  attached,  how  termed.  803. 

what  pass  by  transfer  of  real  property,  1104. 

See  Servitude. 
Bmihemt  Domain,  right  of,  1001. 
Bmplotes,  defined,  1965. 

entitled  to  indemnification,  when,  1969. 1971. 

when  not  entitled  to  indemnification,  1970. 

gratuitous  obligations  of,  1975-1976. 

with  power  of  attorney,  must  act,  1977. 

for  reward,  obligations  of,  1978. 

for  his  own  benefit,  obligations  of,  1979. 

cannot  be  bound  for  more  than  two  years,  1980. 

duty  of,  1981. 

must  serve  according  to  usa^.  1982. 

must  use  reasonable  skill,  IvSo. 

mast  use  whatever  skill  he  has,  1984. 

everything  acquired  by,  by  virtue  of  employment,  belongi  to 
employer,  1985. 

must  give  account,  1986. 

not  bound  to  deliver  without  demand,  1987. 

must  give  preference  to  employer's  business,  1988. 

must  give  preference  to  several  employers  in  order,  1988. 

how  far  liable  for  substitute,  1989. 

surviving,  when  to  act,  1991. 

discharged  by  notice  of  death  or  incapacity  of  employer,  1996 

when  to  continue  service  after  employer's  death,  &c  .  1998. 

entitled  to  compensation  from  employer's  successor,  1998. 

may  be  discharged  for  fault,  2000, 

compensation  of,  when  dismissed  for  fault.  2002. 

compensation  of,  when  quits  for  cause,  2003. 

may  quit  service,  when,  2001. 

See  Agent    Factor;  Servant. 
Bmploteb.    See  Employee,  1965,  1969-1971.  1980-1981,  1985-1986  188$ 

1989,1996,2000-2001.21X13;  Master;  Pr'ncipal. 
Employment.    See  Kuplotee,  1965, 1996,  1998,  2000^2003. 

defined,  19b5. 

termination  of,  1997. 

termination  of,  at  will,  1999 

confidential  obligations  of,  where  regulated,  VQ2» 

•errice  without,  2078-2079. 

■See  AOENCT  ;  Sebviob. 
,  FUBLio,  performance  excused  when  prevented  by,  1611. 
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Bn«my,  Publie, innkeeper  not  liable  for  damagei  caused  by,  f  IttB 

carrier  not  liable  for  damages  caused  by,  2194. 

cannot  be  insured,  2540. 
BsOHVAT,  when  State  takes  property  by,  1406-1407. 
BscROW,  delivery  in,  1057. 
RsTATf  •  in  dower  and  courtesy  abolished,  173. 

interests  in  real  property  are,  701. 

qualities  of  expectant,  689-700. 

in  real  property,  761. 

fee  simple,  762. 

fees-tail  abolished,  768. 

freeholds,  765. 

for  years,  765. 

at  will,  765. 

for  life  of  third  person  is  a  freehold,  766. 

future,  767. 

in  rcTersion,  768. 

in  remainder,  769. 

successive,  for  life,  limitation  on,  774. 

successive,  for  life,  remainders  on,  776. 

creation  oi  remainders,  future  and  contingent  estates,  77S. 

termination  of,  789. 

of  intestates,  succession  to,  1384, 

of  intestates,  how  distributed,  1386. 

See  Interests  J  Real  Pbopsbit. 
Btidimoi,  of  witness,  privileged,  47 

of  condemnation,  118-119. 

record  of  inventory  of  wife's  property  as,  166. 

certified  copy  of  articles  of  incorporation  as,  297. 

of  witness  proving  handwriting  to  an  instrument,  must  pzow 
what,  1199. 

what  may  be  read  in,  1207. 

certificate  of  shipmaster  as  to  exertions  of  seamen  to  save  vessel 
presumptive,  2059. 

certificate  of  change  of  names  in  partnership  presumptive,  ol 
facts  therein,  2471. 

of  loss  to  be  given  to  insurer,  2634. 

See  P&ooF. 
BxcBANGE,  when  title  to  personal  property  passes  by,  1140. 

when  title  to  personal  property  passes  under  executory 
ment  of,  1141. 

defined,  1804. 

form  of  contract  for,  1805. 

rights  and  obligatious  of  parties  to,  2806. 

of  money,  implied  warranty  thereon,  1807. 

deposit  for.  1818. 

deposit  for,  relation  of  parties  in,  1878. 
WlBCUiiON.    See  Homestead,  1240-1242,  1266. 

of  written  instrument  to  be  made  in  ink,  14. 

sale  of  franchise  of  corporations  under,  388. 

where  procoedings  under,  against  corporations  maj  be  had, 

chattel  interest  not  liable  to  sale  under,  766. 

powers  of,  860. 

exemption  of  homestead  from,  1240-1 M2. 

of  will     See  Will. 

of  power     See  Power. 

of  Uistrumeuts      See  iMtTRUMEMTS. 
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Ixfleatlon  of  codicil,  effect  of,  on  preTious  ^^l*  §  1287. 

of  accord,  necessary  to  its  Taliditj,  1522. 

of  contract  in  writing,  effect  of,  1G25. 

of  authority,  when  principal  bound  by  incomplete,  2881. 

of  authority,  when  principal  bound  by  in  excess,  2833. 
Executor,  when  may  bind  out  child  to  apprenticeship,  267. 

who  entitled  to  letters  as,  though  not  named,  1871. 

cannot  have  power  to  appoint  executor,  1372. 

not  t^ct  till  qualified,  1873. 

*  See  Personal  Representatives. 

EzECCTORT.    See  Contract,  lllU,  1609-1611,  1624 ;  Consideratioit,  1781, 
1733. 

agreement  transfers  title  to  buyer,  when,  1141. 

contract  defined,  1661. 

instrument  in  writing,  implied  warranty  on  sal « of  1774 

See  Agreement. 
Exemption  of  homesteads  from  execution,  1237, 1241. 

of  property  from  operation  of  mortgage,  2965- 
Exoneration,  of  Innkeeper  from  liability  to  guest,  1860. 

of  owner  from  claim  of  finder,  l871. 

of  finder  from  liability  to  owner,  1865. 

of  lender  from  liability  to  borrower,  1892. 

of  shipmaster,  on  abandonment  of  ship,  2041. 

of  carrier,  on  delivery  of  goods  to  holder  of  bill  of  lading,  2181 

of  partner,  on  renunciation  of  future  profits,  2417. 

of  guarantors,  2819. 

of  surety,  2840,  2845. 

of  gratuitous  pledge  holder,  2996. 
Ex  Post  Facto.    See  Retroactivx. 

Pact,  concealment  of,  in  certain  eases,  vatJsfiB  condonation  Toid,  12P 

mistake  of,  defined,  1577. 

mistake  of  foreign  law  is  mistake  of,  1579. 

actual  fraud  a  question  of,  1574. 

fraudulent  intent  a  question  of,  3M2. 
Factor,  defined,  2026. 

duties  of,  2027. 

may  sell  on  credit,  2028,  2368. 

cannot  relieve  himself  from  liability,  2030. 

actual  authority  of,  2368 

ostensible  authority  of,  2369. 

guaranty  of,  need  not  be  in  writing  2794. 

lien  of,  3061. 

See  Aoent;  Prinotpal 
Pamilt,  head  of  the,  defined,  1261. 
Pare.    See  Carrier,  2187-2188,  2190-2191. 

passenger  may  be  ejected  for  not  payhig,  487. 

when  passenger  may  be  required  to  pay  an  increas*  <«f ,  218B 
fxE  Simple,  defined,  762. 

words  of  inheritance  unnecessary  to  paAS,  1072. 

title  when  presumed  to  pass,  1105. 
VxMALES,  under  eighteen  considered  minors,  25. 

of  fifteen  and  upwards  capable  of  marrying.  f6 
^■ROB,  right  of  iiaving,  maintain^  by  coterminoiu  o^  aer*  an  easaoMat^ 
801. 

tonant  for  life  to  keep,  in  repair,  840. 
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Pence,  coterminous  owners,  when  bound  to  maintain,  $  841. 
Fi&BT  Corporations.    See  Bridob  Corporations  :  Corpokatiom. 
FuiDER,  not  bound  to  take  charge  of  thing  found,  1864. 

taking  cliaige,  is  depositary  for  hire,  1864. 

must  give  notice  to  owner,  1866. 

may  require  proof  of  ownership,  1866. 

entitled  to  compensation,  1867. 

may  exonerate  himself  by  storing  thing  found,  1868. 

may  sell  thing  found,  when,  1868.  ^' 

such  sale,  how  made  by,  1870.  . 

owner  may  exonerate  himself  by  surrendering  thing  found,  1871 

absolutely  entitled  to  thing  al>andoned,  187^ 
fiRi  Insurance.    See  Insuranck. 
FiBHUfO,  right  of  may  be  held  as  an  easement,  801. 

right  of  may  be  held  as  a  servitude,  802. 
Fixtdrrs,  are  real  property,  658. 

what  are,  660-661. 

ownership  of,  1018. 

tenant  may  remove,  1019. 
Force,  may  be  employed  in  protecting  person,  property,  and  relatiTee,  fiO 

marriage  obtained  through,  voidable,  68. 

marriage  obtained  through,  may  be  annulled,  82. 
See  Duress  ;  Menace  ;  Undue  Influknci. 
FOBKOLOSURX,  of  right  of  redemption  of  mortgsgor,  2931, 2967. 

of  mortgagor's  right  of  redemption,  by  pledge,  8011. 
FOBFIITURK,  of  powers  of  corporation  for  non-user,  468. 

of  servitude  for  non-user,  811. 

couTeyance  by  owner  for  life  or  years  in  excess  of  his  title,  doai 
not  work,  1108. 

interpretation  of  conditions  involving,  1442. 

of  wages  of  seamen,  2063. 

contract  for,  of  property  subject  to  lien,  void,  2889. 
Foroxtfulness.    See  Negligence. 
Form,  of  solemnizing  marriage,  no  particular,  71. 

See  Acknowledgment,  1189, 1191, 1192;  Grant,  1092;  NonoB,  88&,  887 

789, 3143. 

of  covenants  in  execution  of  executorv  conttact,  1784. 

of  warranty  in  policy  of  insurance,  3605. 

of  real  mortgage,  2948. 

of  personal  mortgage,  2956. 
Formalities,  in  execution  of  power  may  be  disregarded,  904. 
Franchise,  considered  as  property,  388. 

duties  of  purchaser  of,  on  execution,  389-^390. 

redemption  of,  392. 

sale  under  execution,  where  made,  898. 

QoA  {Corporations 
Fbaud    See  Contract,  1667-1668, 1671-1673, 1623, 1668 ;  Mabblaob,  68, 83 

desertion  induced  by,  97. 

ground  for  annulling  indentures  of  apprenticeship,  278. 

where  it  is  mutual.  Instrument  Toid  agunst  purchuer  with  MB 
tice,  1228. 

will  procured  through,  Toid,  1272. 

actual,  a  question  of  fact,  1674. 

by-bidding  a,  1797. 

thing  gained  by,  held  in  tru^t,  2224. 

Bgent  cannot  have  authoritj  to  commit,  2806. 
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fnmd  return  of  premium  in  insurance,  for,  §  2519. 

exemplary  damages  may  be  given  in  case  of,  3294. 

interest  as  damages  may  be  given  in  case  of,  3288. 
See  Deosit  :-  Duress  ;  Fraudulent  :  Menace  ;  Undue  Ixflvkhom. 
Fkaudulent     See  Instruments,  1227-1281,  3439,  3441^8442. 

concealment  of  facts  makes  condonation  void,  120. 

itransfer,  when  deemed,  as  against  creditors,  854. 

omission  to  conimunicate  certain  facts  avoids  insurance,  2563. 
2569. 

valuation  under  marine  insurance,  effect  of,  2736. 

misrejpresentation  by  debtor  as  to  value  of  pledge,  effect  of, 

fBEKHOLD,  defined,  765. 

See  Estates  ;   Real  Property. 
Freight.    See  Carrier,  2110,  2115, 2117-2121, 2131,  2136,  2144,  2194,  2197 
2200-2202;  Damages,  3815-3316. 
hypothecation  of,  by  respondentia,  8038. 
See  Bill  of  Lading  ;  Cargo  ;  Freightage  ;  General  Aysraob; 
Respondentia. 
pRsiGBTAeB.    See  Carrier,  2110,  2136-2144.  2204  ;  Insurance,  2661-26C8 
Shipmaster,  2376-2377,  2380,  8021,  3055 ;  Ship  Manager,  2889- 
2389. 
when  wages  of  seamen  depend  on,  2054. 
when  wages  of  seamen  do  not  depend  on,  2058. 
how  valued  on  general  average,  2153- 
how  alt'ected  by  at  andoumeut  of  ship,  2730. 
seaman  has  lien  upon,  8056.    See  Cargo  ;  Carrier. 
friendly  societies,  596.    See  Religious. 
ruTVRE  Interest.    See  Interest,  690,  693-700,  703,  716,  739-742. 

contingent  on  death,  without  issue,  &c.,  construction  of,  1071 
lien  may  be  created  on,  2883. 

See  Estates  ;  Real  Property  ;  Remainders. 

Game,  right  of  taking  may  be  held  as  an  easement,  801. 

rignt  of  taking  may  be  held  as  a  servitude,  802. 
Gas  Corporations.    See  Corporations,  286,  629-632. 
Gender,  masculine  includes  femioine  and  neuter.  14 
General  Average.    See  Average,  2148,  2152-2154. 
GiPT,  defined,  1146. 

how  made,  1147. 

what  not  revocable,  1148. 

in  view  of  death,  what,  1149. 

iu  view  of  death,  when  presumed  to  be,  1150. 

in  view  of  death,  revocation  of,  1151. 

in  view  of  death,  effect  of  will  upon,  1152. 

in  view  of  death,  when  treated  as  a  legacy,  1153. 

in  view  of  death,  may  be  satisfied,  1337. 

to  subscribing  witness  to  will,  when  void,  1282. 

subscribing   witness  may   take  as  much  by,  as  by  sueeesdoA 
1283.  .7,  /  «^ 

e«rtain  words  in  will,  when  words  of,  1835. 
deemed  an  ademption  of  legacy,  when,  1851. 
See  Bequest  ;  Devise  ;  Leoaot. 
QOOD  Fmth,  defined,  15. 

children  of  illegal  marriage  cortracted  in.  86. 
offer  of  performance  must  be  made  in,  1^. 
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Sood  faith,  tnutee  bound  to  act  in  highest,  §  2228. 
IMurtner  bound  to  act  in  highest,  241L 
IMirtner  not  bound  by  act  not  in,  except  to  penooa  aetiog  in 

2431. 
principal  bound  by  osteuBible  authority  only  to  penoos  acciog 

in,  2334. 
agent  not  bound  by  act  believed  in,,  to  be  within  authority 

2843. 
agent  muftt  be  indemnified  for  advance  made  in.  when,  2844. 
partner  relieved  from  liability  by  renouncing  in  future  proAta 

2417. 
incumbrance  print&  facie  presumed  to  be  acquired  in,  2944. 
See  lNCUMBRAircE& ;  Purchasxr. 
8k>0D  Will,  is  property,  655,  993. 
defined,  992. 
seilf r  of,  may  agree  not  to  carry  on  same  buaineaB  In  oovnty 

1674.  _ 

implied  warranty  in  sale  of,  1776. 
partner  cannot  dispose  of,  2430. 
Af    <T,  refiervation  of  powers  in,  892. 

power  to  dispose  of  property  by,  how  executed,  902. 

a  transfer  in  writing,  1053. 

when  takes  effect,  1054. 

date,  1055. 

delivery  of,  must  be  absolute,  1056. 

subject  to  a   condition,  and   in   possession   of   thizd   penoi 

1057. 
.surrendering  or  cancelling  does  not  operate  as  retransfer.  1068. 
by  married  woman  void,  unless  acknowledged,  how,  1098. 
no  covenant  implied  in  any,  except,  1113. 
what  title  passes  by,  1083. 
fee  simple  title  presumed  to  pass,  1105. 
words  of  inheritance  not  necessary  to  pass  a  fee,  1072. 
in  fee  simple  carries  with  it  subsequent  acquired  title,  110^ 
how  far  conclusive  against  grantor,  1107. 
how  far  conclupive  on  purchaser,  1107. 
by  owner  for  life  or  years,  1108. 
on  condition  subsequent,  1109. 
on  condition  precedent,  lllO. 
of  title  to  highway,  1112. 
valid  without  attornment  of  tenant,  1111. 
what  covenants  iucluded  in,  1113. 
Delivery, 

necessary.  1054. 
presumption  of  time  of.  1055. 
to  granted  necessarily  aosolute,  1056. 
in  escrow.  1057. 
constructive,  1059. 
when  not  necessary,  1060. 
imierpretatiotij 

how  made.  1066.  » 

ct  limitations,  1067. 

by  aid  of  recitals,  1068. 

against  grantor,  1069. 

Of  irreconcilable  provisions,  1070. 

o<  "heirs,'  "  Issue,''  Ac.,  lOH. 
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8EAIIT — Form — aimple,  $  1092. 

by  married  wonutn,  1093. 

by  attorney  in  fact,  1094-1006. 
See  CoTXNAMTs;   Intikp&statioh  ;  Real  Ivbtbitm xmti  ;  &■• 
oo&DiNG ;  Transfer. 
SSAam,  of  renta  and  reversions,  rights  of.  821. 

payment  of  rent  to  grantor,  when  binding  on,  1111. 
See  O&ANT,  1066, 10i)9. 
SBiirrOB,  interests  remaining  in,  of  express  trusts,  866. 

of  trust,  may  devise  property  to  take  effect  on  termination  of 
trust,  864. 

See  Grant,  1069,  1107, 1109, 1111. 
QvAAiNTn.    See  Creditor;  Guarantor,  2796,  2807,  2819,  2822-28Mi 

Guaranty  ;  Surety. 
0IIABA1ITOB,  may  become  such  without  consent  of  principal,  2788. 

must  sign  guaranty,  2793. 

notice  to,  of  acceptance  of  guaranty,  when  necessary,  2796. 

of  performance  liable  without  notice,  2807. 

of  conditional  obligation,  liability  of.  2808. 

not  liable  for  more  than  principal,  2809. 

not  liable  on  unlawful  contract  of  principal,  2810. 

liable  notwithstanding  personal  disability  of  principal,  2810. 

may  revoke  continuing  guaranty,  when,  2816. 

exonerated  by  certain  acts  of  creditor,  2819. 

liability  of,  not  restored  by  rescission,  when,  2821. 

liability  reduced  in  same  degree  as  that  of  principal,  2828 

not  exonerated  by  delay,  28^. 

not  exonerated  by  dealings  with  debtor,  if  indemnified,  2821. 

not  exonerated  by  discharge  of  debtor  by  law,  2826. 

surety  has  all  rights  of,  2SH. 

surety  exonerated  in  like  manner  with,  2840. 

aOABAHTT.     See  Guarantor,  2788,  2^93,  2796^  2807,  2808,  2816,  2819 
2821-2826. 
defined,  2787. 

consideration,  when  necessary  to,  2792. 
consideration  need  not  l>e  expressed  in,  2792. 
when  promise  to  answer  for  another  not  deemed,  2794. 
interpretation  of  incomplete  contract,  2799. 
interpretation  of,  that  obligation  is  good  or  collectible,  2800. 
interprAation  of,  that  obligation  is  good,  not  discliaj^^ed  by  liarm 

less  omission  to  sue,  2801. 
interpretation  of,  that  obligation  is  good,  when  broken  by  prin 

cipal  leaving  the  State,  2802 
when  deemed  unconditioual,  2806. 
continuing,  defined,  2814. 
continuing,  letter  of  credit,  when  deemed,  2864. 
liability  of  factor  on  sale  under,  commission,  2029. 
party  to,  liability  of,  not  greater  than  principal's,  2809. 
party  to,  where  principars  contract  void,  2810. 
not  exonerated  by  void  promise,  &c.,  2820. 
w  See  Letter  op  Credit  ;  Surety. 

ICAiDlAir,  leeal  proceedings  by  minor  to  be  conducted  through,  42 
appointment  of,  by  court,  supersedes  paren.\  204.. 
what,  286. 
kinds  of,  288 
geo«ral,  wliat,  288. 
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•vatdlM,  fpeelal,  what,  f  210. 

appointment  of,  by  pftrent,  by  will  or  by  deed,  211. 
no  person  can  be,  of  estate,  without  appointment,  312. 
appointment  of,  by  court,  243,  2M. 
jurisdiction  of  court  over,  245. 
rules  for  awarding  custody  of  minors,  246. 
powers  of,  appointed  by  the  court,  247. 
duties  of,  of  the  person,  248. 
duties  of,  of  the  estate,  249. 
relation  of  guardian  and  ward,  confidential,  2R1. 
death  of  joint  euardian,  252. 
removal  of,  2o3. 

appointed  by  parent,  how  supeneded,  264. 
appointed  by  court,  how  suspended,  266. 
release  of,  by  ward,  256. 
discharge  of,  257. 
of  insane  person,  258. 

may  consent  to  apprenticeship  of  ward,  when,  266. 

See  Ward. 

lUiBS,  of  minor,  when  and  how  may  disaffirm  a  contract  made  by  him,  81 

may  dispute  legitimacy  of  issue,  195. 

of  tenant  for  l&e,  when  take  as  purchaser,  779. 

construction  of  word,  1071, 1329. 
HiOHWAT,  transfer  of  land,  bounded  by,  1112. 
Hi&E,  depositary  for,  when  person  ofFering  thing  in  performance  is,  1601 

depositary  for,  when  seller  of  personal  property  to  act  as,  1748. 

apportionment  of,  1935. 

See  HiRiNO. 
BniB,  products  of  thing  hired  belong  to,  1926. 

must  use  ordinary  care,  1928. 

must  repair  certain  injuries,  1929. 

for  wliat,  may  use  thing  let,  1930. 

may  terminate  hiring^  when,  1932. 

must  pay  ratable  portion  of  hire,  when,  1935. 
Of  Real  Property  f 

may  repair  at  expense  of  lessor,  when,  1942. 

continued  possession  of,  renews  lease,  1945. 

must  give  notice  of  proceedings  to  recoTer  land,  1948 

when  must  pay  rent,  1947. 

of  part  of  a  room  entitled  to  whole,  1960. 
0/  Personal  Property, 

must  bear  ordinary  expense,  1966. 

may  repair  at  expense  of  letter,  1967. 

must  return  property,  when  and  where,  1968. 
Bi».iNO,  defined,  1925. 

covenant  for  quiet  possession  implied  in,  1927. 

when  terminates,  1933. 

when  terminates  bv  incapacity  or  death  of  party,  1991 
See  Hirer,  1926, 19^1932, 1986. 
0/  Reai  Property. 

obligations  of  parties  to,  1941-1942, 1960.  m 

term  of,  when  no  limit  fixed,  1943. 

01  U><  tarings  for  indefinite  term,  1944. 

wiiuu  pivsumed  to  be  renewed,  1946. 

■oCkw,  when  necessary  to  terminate,  1MB. 
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I—  Of  Real  Property—  rent  for,  when  p^abie,  §  IMT. 

in  dubdiyiBions  of  rooxoB,  forbidden,  1960. 
0/  Personal  Property  ^ 

obligations  of  parties  to,  19|B-ld58. 

of  ships,  ld59. 

See  Landlokd  ;  Tenant. 
DOLDSB.    See  Bill  op  Excuanob,  3194-3195,  3204,  8206, 8234 ;  NMon- 
ABLX  iNSTRUMJiNT,  8114,  8181,  3137,  8142,  8148,  8148,  8166, 
3164. 
HOUDATS,  what  are,  7-8. 

time,  how  computed  in  reference  to  performance,  10-11. 
ff9M18TKAS,  how  assigned  on  divorce,  146. 

disposition  of  on  order  of  court.  147. 

subject  to  revision  on  appeal,  14b. 

defined,  and  its  exemption,  1287. 

from  what  property  may  be  taken,  1288. 

husband  cannot  select  from  separate  property  of  wife,  1289. 

when  exempt  from  execution,  1240. 

when  subject  to  execution  or  forced  sale,  1241. 

conveyance  of  mortgages  on,  &c.,  how  executed,  acknowledgad, 
&c.,  1242. 

how  abandoned,  1243. 

declaration  of  abandonment,  from  what  time  effectual,  1244. 

proceedings  when   claimed  to  exceed   amount  of   exemption 
1246. 

application  for  appointment  of  appraisers  to  state  what,  1246. 

petition  for  such  to  be  filed  with  county  clerk,  1247. 

copy  of  such  petition  to  be  served  on  claimant,  1248. 

appointment  of  appraisers  to  appraise,  1249. 

oath  of  appraisers  of,  1250. 

duty  of  appraisers  of,  1251. 

report  of  appraisers  of,  1262. 

proceedings  on  report  of  appraisers,  1263-1257. 

fees  of  appraisers,  1258. 

when  title  to  perfected,  1265. 

execution  of  by  other  than  head  of  family,  1266. 

proceeding  to  obtain  by  other  than  head  of  family,  1266-12QB. 

who  may  acquire,  and  of  what  value,  1260. 

declaration,  what  to  contain,  1263. 

"  head  of  the  family."  defined,  1261. 

mode  of  selection,  1262. 

declaration  to  be  recorded,  1263. 

sale  of,  of  insane  person.  Act  of  March 25. 1874.  Appendix,  p.  480 
HoMiSTKAD  Corporations.    See  Corporations,  2a6j  567-6^. 
Honor.    See  Bill  op  ExoHANeE ;  Negotiable  Instrument. 
BoTBL  Keepers,  to  have  lien  on  baggage,  1861. 

when  may  sell  unclaimed  baggage,  1862. 

notice  to  sell,  how  given,  18^. 

rates  of  charges  to  be  posted  in  rooms,  1868. 
Eusband,  abduction  of,  forbidd<!*u,  49. 

to  select  place  of  residence,  103. 

wife  to  conform  to  such  selection,  or  she  commits  desertion,  10ft 

if  unfit,  and  wife  refuses  to  conform,  he  commits  desertion.  101 

wilful  n^lect  of,  to  provide  for  wife,  ground  for  divovoe,  106. 

may  be  compelled  to  give  alimony,  18^187. 

Duy  be  required  to  give  security  for  alimony,  140. 
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Bmband,  when  separate  property  of,  may  be  resorted  to  foralimony,  $  141 

when  wife  shall  support,  176. 

legitimacy  of  issue  when  diyorce  granted  for  adultery  of,  144. 

is  head  of  the  family,  156, 1«61. 

separate  property  of,  163. 

earningR  of  wife  not  liable  for  debts  of,  168. 

property  of  -wife  not  liable  for  debts  of.  171. 

not  liable  for  debttt  of  wife  contracted  oefore  marriage,  170. 

power  of,  over  common  property,  172. 

not  allowed  an  CHtate  by  courtesy,  173 

liable  for  support  of  wife,  174. 

when  not  liable  for  support  of  wife,  175. 

wife  may  transfer  her  sepai-ate  property  without  consent  of^61 

not  bound  to  maintain  wife^s  children  by  former  marriage,  209. 

consent  of,  not  necessary  to  wife's  execution  of  power,  897. 

consent  of,  not  necessary  to  wife's  disposition  of  property  b] 
will,  1273. 

dispcm^ion  of  common  property  on  death  of,  1402. 

contntct  obtained  from  wife  by  duress  of,  voidable.  1569. 

contract  obtained  from  wife  by  menace,  voidable,  1570. 

cannot  select  homestead  from  separate  property  of  wife,  1289. 
See  Marriage  ;  Wife. 
HoiBAir])  Aia>  Wife,  mutual  obligations  of,  155. 

interest  separate  in  certain  respects,  157. 

may  make  contracts,  15S. 

how  far  may  impair  their  l^al  obligations,  159. 

mutual  consent  of,  to  separation,  a  sufficient  consideration,  160 

may  be  joint  tenants  or  tenants  in  common,  161. 

common  property  of,  164. 

proiHsrty  rights  of,  how  governed,  177. 

marriage  settlements  of,  how  executed,  178. 

living  separate,  neither  have  superior  right  to  custody  of  ehild 

must  join  in  conveyance  of  homestead,  1242. 
inheritance  between,  1400. 
hold  homestead  property  in  joint  tenancy,  1265. 
See  Husband  ;  Marriaoi  ;  WiPX. 

IDENTIPIOATION,  contracting  parties  must  be  capable,  1658. 

Idiot.    See  Persons  of  Unsound  Mind. 

Ignorance,  mistake  of  fact  through,  renders  contract  Toidablt,  1567 

1577. 
lUSOiTiMAcr,  who  only  may  raise  question  of,  195. 

how  proved,  195. 
llxxoiTiMATE  Child,  mother  entitled  to  custody  of.  200. 

consent  of  mother  necessary  to  adoption  of,  224. 

effect  of  adoption  of,  230. 

appointment  of  guardian  for,  241. 

when  takes  by  succession,  13o7. 

mother  succeeds  to  property  of  intestate,  1888. 
MP0S8IBILITT,  what,  1597. 

of  performance,  when  an  excuse  for  non-performance  avoids  tarn 
tract,  1596. 

of  ascertaining  object  of  contract  avoids  it.  when,  1566. 

of  ascertaining  consideration  avoids  it,  1612-1618. 

th«  law  does  not  require,  8681. 
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IvoAPAOfTT,  of  persons  of  unsound  mind  to  contract.  f§  8^-40. 

to  consent  to  marriage  a  ground  for  decree  of  nullity,  82 

physical  incapacity  ground  for  annulling  marriage,  S2. 

of  party  terminates  hiring,  1934. 

of  party  terminates  agency,  2856. 
Inoist,  defined  and  forbidden,  69. 
[Nooiu,  defined,  748. 

disposition  of,  by  what  rules  goyemed,  722. 

accumulation  of,  in  what  cases  allowed,  724. 

accumulation  of,  certain  directions  for  yoid,  723,  72&. 

allowance  out  of.  726. 

undisposed  of,  wno  entitled  to,  738. 
IliCUiIBRAMOKB,  resulting  trust  not  to  prejudice,  866. 

grant,  how  far  conclusiye  as  to,  1107. 

instruments,  when  yoid  against,  1227 

instruments,  when  not  yoid  against^  1228. 

rights  of,  under  deyitsee,  when  not  impaired  by  his  conreyanov, 
1364. 

when  personal  mortgage  is  yoid  against  subsequ'vat,  2967. 

obligation  respecting  real  property  not  enforced  against  subM- 
quent,  3395. 

certain  transfers  yoid  against,  8440. 

lien  of  seller  or  buyer  not  yalid  against  subsequent,  8048. 

grant  by  person  haying  power  of  reyocation  operates  as  reyo  %• 
tion  in  fayor  of,  when,  1229. 
See  Oramt;  Lien;  Mortoagr;  Notics;  Purchasxr;  Rbooroiho. 
Ikoumbrancks,  defined,  1114. 

imposed  on  deyised  property,  1302. 

coyenant  against  all  damages  for  breach  of,  8306. 
In>iinilTT,  to  depositary  by  depositor,  1833. 

when  employee  entitled  to,  from  employer,  1969, 1971. 

to  trustee,  2273. 

to  partner  for  certain  losses  and  expenses.  2412. 
^         measure  of,  under  marine  insurance,  273o. 

measure  of,  under  fire  insurance.  27o6. 

measure  of.  under  life  and  healtn  insurance,  2766. 

defined,  27(2. 

for  future  wrongful  act,  yoid,  2773. 

for  past  wrongful  act,  yalid,  z774. 

extends  to  acts  of  agent,  as  well  as  principal,  2776. 

to  seyeral  applies  to  each,  2776. 

creates  joint  liability  with  person  indemnified,  2777. 

interpretation  of,  2778. 

when  person  giying  has  rights  of  surety,  2779. 

in  legal  proceedings,  called  bail,  2780. 

in  l^ai  proceedings,  by  what  rules  goyemed,  2781. 

insurance  a  contract  of,  2551. 

guarantor  indemnified  liable  to  extent  of,  2824. 
InDiimiRBs.    See  Apprknticesuip,  270-273,  276. 
Insobsbs.    See  Nsootiablb  Instrumbmt,  3119,  8123-8125.  8166. 
[XDOBSKMBirr,  on  marriage  cei:ificate,  73. 

on  indentures  of  apprenticeship,  266,  876 

necessary  to  transfer  shares  of  stock,  324. 

of  surveyor  general,  on  plat  of  selection  of  right  ot  way,  478 

non-negotiable  contract  in  writing  may  be  transferred  by,  1449 
of  biU  of  lading,  effect  of,  2127. 

8m  Nmotiabli  Instrument,  3108-3110.  3112-^l2ff 
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IlPORSEa.    See  Nxootiablc  Inbtromknt,  §§  8108,  3116-8118,  8121-IUI 
8146. 

of  bill  of  exchange,  when  exonerated  by  delay  in 
8189. 

of  check,  when  exonerated  by  delay  in  presentment,  82&5. 
Imfaht.    See  Child  ;  Minor. 
iMrLOKNCi.    See  Undue  Iitflubnck. 
Ikhiritanci,  words  of,  not  necessary  to  pass  a  fee,  1072. 
Imjiinotion,  preventiTe  relief  granted  by,  8420. 

prorisions  concerning,  8421. 

when  allowed,  8422. 

when  not  allowed,  3428. 

See  PRKTBKTiyS  Reuef. 
IHJURT,  right  of  protection  from,  43. 

right  to  use  force  to  defend  person  and  property  from,  60. 

tenant  for  life  to  do  no,  to  real  property,  818. 

who  may  sue  for,  to  real  property,  826. 

threat  of,  to  person,  property,  or  character,  renden 
Toidable,  1669-1670. 

oontract  for  exemption  from  liability  for,  void,  1668. 

obligation  to  abstain  from,  1708. 

liability  for,  caused  by  neglect,  1714, 1838. 

innkeeper,  when  not  liable  for,  togpiest's  property,  1860 

borrower,  when  to.  repair,  1889. 

hirer,  when  to  repair,  1929. 

to  Phip,  liabilities  of  seamen  for,  2063. 

liabilities  of  inland  carrier  for,  2194. 

liabilities  of  marine  carrier  for,  2197. 
laxKKXPRR.    See  IIotel  Keeper,  1861-1868. 

liability  of,  as  depositary,  1869. 

how  exempted  from  liability,  1860. 

when  may  sell  baggage,  &c.,  for  storage,  1862. ' 
IHSAHK  Persons.    See  Persons  of  Unsound  Mind. 
Ihsanitt,  children  of  marriages  annulled  on  ground  of,  84.  e 

See  Persons  of  Unsound  Mind. 
IvsOLyKNOT,  defined,  8460. 

of  special  partnership,  claims  of  special  partner  on,  subordinate 
2491. 

of  snecial  partnership,  preferential  assignments  on,  forbidden 

what  is  equivalent  to,  of  j>rincipal  in  guaranty,  2802. 
of  consignee,  what  is,  80i7. 

consignor  may  stop  goods  in  transit  on,  of  comdrnee,  8060. 
IlklTRUMENTS,  containing  condition  wrong  per  se,  void,  700. 
affecting  title  to  real  property,  ownership  of,  994. 
unrecorded,  valid  as  between  parties  with  notice,  1217. 
certain  non-negotiable  written,  transferable,  1469. 
by  married  woman,  void  unless  acknowledged,  how.  1098. 
bv  attorney  in  fact,  void  unless  executed,  how,  1094. 
custinotion  between  sealed  and  unsealed  abolished,  1629. 
in  wvitmgprimA  facie  import  considoratiun,  1614. 
burden  oi  proof  of,  showing  want  of  sufficient  consideration  to 

support,  lies  where,  1616. 
•videnoing  title  declared  by  judgment,  how  proved  for  rwctl 

llfiO. 

•hall  not  be  recorded,  1161. 
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butnimentfl,  proved  by  other  than  subscribfng  witness,  bow  recorded, 

execution  of,  proof  of,  how  made,  1185, 1198. 
subsequent  recording  of  prior,  void  as  to  subsequent,  1208 
Fraudulent, 

when  void  a^i^inst  piirchasers,  1227- 
when  not  void  against  purchasers,  1228. 
power  to  revoke,  when  deemed  executed,  1229-1230. 
other  provisions  concerning,  1231. 
when  void  against  creditors,  3^. 
may  bo  valid  in  favor  of  purchaser,  8441. 
can  be  avoided  by  judgment  creditor  only,  3442. 
Unrecorded, 

valid  as  between  parties  and  privies  thereto,  1217. 
braORABLB  Interest.    See  Insurancb,  2551-2&67,  2703. 
in  general,  defined,  2546. 
may  consist  in  what,  2547> 
e«uRier  or  depositary  has,  2548. 
mere  contingency  or  expectancy  is  not,  2549. 
measure  of,  2550. 

See  Marine  Insurance,  2659, 2060, 2662-2666. 
bisURANCB,  premiums,  how  payable,  446. 
defined,  2527. 

what  may  be  subject  to,  2531. 
usual  icinds  of,  2533. 
parties  to,  defined,  2538. 
parties  to,  who  may  be,  2539-2540. 
by  mortgagor  in  favor  of  mortgagee,  effect  of,  2641. 
void  if  insured  has  no  interest,  2551. 
when  interest  must  exist,  2552. 
change  of  interest  suspends,  2558. 
change  of  interest  after  loss  does  not  suspend,  2664. 
change  of  interest  in  thing  separately  insured  does  not  infpena, 

as  to  other  things,  2555. 
change  of  interest  by  succession  does  not  avoid,  2556. 
change  of  interest  from  one  joint  owner,  &g.,  to  another,  doef 

not  avoid,  2557. 
policy,  when  void,  2558. 
concealments  in,  defined,  2561. 
concealment,  ground  for  rescission,  2562. 
what  must  be  communicated  in,  2563. 
what  need  not  be  communicated  in,  2564. 
what  is  deemed  material  in,  2565. 
what  parties  to,  are  bound  to  know,  2566. 
right  to  information  in,  how  waived.  2567, 
what  information  not  necesssiry  to,  2568. 
fraudulent  concealment  of  facts  concerning  warranty,  aToidi^ 

2569. 
parties  to,  not  bound  to  state  matters  of  opinion,  2670 
representation  in,  oral  or  written,  2571. 
representation  in,  when  made,  25<2. 
representation  in,  how  interpreted,  2573. 
representation  in,  when  deemed  a  promise,  2574. 
representation  la,  how  affects  policy,  2575. 
representation  in,  may  be  withdrawn,  when,  2676 
npresentation  in,  refers  to  what  time,  2577. 
npresefntation  in,  upon  belief,  2678. 


perils,  liu  Inentred  b/  nrnua  from,  coiered  by,  ^fSl. 
pwili  emplsd  from,  S^. 

■otiea  ol  loaa  nsdcr,  mnst  h«  givea,  SfitB.  ' 
aolin  at  deteeU  or  d*l*;  in,  taon  waired,  2686. 
imol  of  lo«  under  irhal  mai'l  be  glicn,  283*. 
ftvol  of  dslBcts  or  delity  ia  notice  ol  Inu.  bow  nlftd,  Si 
■  -•  ■---  '-Mrtlflniae,  when  eiciuel,  20137. 


^M«,  l^neil',  2^11. 
double,  contrJbutloL 

nlt»iinn«ipr«um< 
e,  or^DS. 


ot  loHuj,  lorDiaann,  looi. 

laBned.  KtS. 

luunble  Intenst  UDdeT,2e£9. 

Iwunbl*  frelcbu^,  "hen,  26tll.       ' 
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{■•UBAHCi  —  Manne  —  expected  freightage,  when  insurable^  y  2682. 
InBorable  Interest  under  charter  party,  when  begins,  2068. 
insurable  interest  in  profits,  2664. 
insurabie  interest  of  charterer  of  ship,  2665. 
what  must  be  communicated  in,  2669. 
what  information  is  material  in,  2670. 

when  persons  insured  by,  presumed  to  hare  information,  2671> 
effect  of  certain  concealments  upon,  2672. 
representation  wilfully  false,  avoids,  2676. 
•ventually  false,  does  not  avoid,  267  <. 
warranty  of  seaworthiness  implied,  26S1. 
warranty  of  seaworthiness,  when  complied  with,  2688. 
meuiing  of  "  seaworthy,"  in  respect  to  insurance,  2682,  2684. 
warranty  of  seaworthiness,  effect  of,  2684. 
different  degrees  of  seaworthiness,  as  contemplated  by  policy  o£ 

2686-2686. 
warranty  of  neutrality,  effect  of,  2688. 
Toy  age  covered  by,  how  determined,  ^92-2698. 
voyage,  deviation  from,  defined,  2694. 
voyage,  deviation  from,  when  proper,  2695. 
voyage,  deviation  from,  when  improper,  2696. 
voyage,  deviation  from,  effect  of,  2697. 
loss  under,  total  or  partial,  2701-2702. 
actual  or  constructive  loss  under,  2703 
actual  total  loss  under,  2704. 
eonstructive  total  loss  under,  2706. 
actual  loss,  when  presumed,  2706. 
on  cargo,  (Sc,  when  voyage  is  broken  up,  2707. 
abandonment  unnecessary  upon  actual  total  loss,  2709 
loss  of  profits,  when  presumed,  2740. 
covers  expenses  of  reshipment  in  certain  cases,  2708 
of  profits,  when  recoverable,  2738. 
free  of  average,  effect  of,  2711. 
Mainst  total  loss  only,  effect  of,  2712. 
abandonment  under,  2716. 
valuation  in  policy  of,  when  conclusive,  2736. 
valuation  in  policy  of,  when  applicable  to  partial  less,  2737. 
valuation  in  policy  of,  apportioned,  2789. 
valuation  in  policy  of,  of  profits,  2740. 
measure  of  indemnity  under  open  policy  of^  2741. 
measure  of  indemnity  in  case  of  damage,  2442. 
measure  of  indemnity  where  expenses  are  incurred,  2748. 
measure  of  indemnity  for  general  average,  2744. 
measure  of  indemnity  where  insured  entitled  to  contribntioa 

2746. 
measure  of  indemnity  in  case  of  partial  loss  of  ship,  &e.,  2746. 

effect  of  alteration  in  thing  upon,  2763-2764. 
how  affected  by  acts  of  insured,  2765. 
measure  of  indemnity  under,  2766 
life  and  Healthy 

when  may  be  payable,  2762. 

who  may  be  insured  by,  2768. 

may  be  transferred,  &c.,  to  person  having  no  interest,  2701. 

notice  of  transfer  of,  not  necessary,  2766. 

■Masure  of  indemnity  under  2766. 
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EVfinLUiOB  —  Life  and  Health, 

does  not  pass  to  amig^ee  for  benefit  of  cxedtton,  $  8170. 
ship's  numaf^r  cannot  bind  owners  to,  2389. 
Beneficial  Societies.    See  Act  March  28, 1874.    Appendix. jp.  481. 
[nsurange'Cobporations.    See  Corpo&ations,  286, 414-419,  424-490,  487- 

448. 
IirsnasD  —  Person.    See  Iksusancb,  2631.  2532,  2540,  25S1-2558,  2568 
2664,  2570,  2588,  2591,  2893,  2599,  2608,  2617-2620.  2629,  2688 
2634,  2642,  2649,  2671,2676,  2704,  270d-2709,  27S6,  2738, 2Tif 
2754,  2756. 
In  Marine  Insurance  ^ 

may  abandon,  when,  2717. 

agents  of,  are  agents  of  insnier,  after  abandonment,  2726. 
not  obliged  to  abandon,  2782. 
Tking, 

lottery  or  lottery  prize  cannot  be,  2632. 
may  be  abandoned,  when,  2717. 
belongs  to  insurer  after  abandonment,  2724. 
belongs  to  insurer  n^ter  payment  for  total  loss,  2725. 
iHsmxH.    See  Insurance,  2538-2539,  2562-2564,  2612,  261&-a617,  2681 
2626-2629,  2633,  2635-2636, 2642,  2646. 
defined,  2538. 

effect  of  assent  of,  to  transfer  of  insurance  to  mortgagee,  254s{. 
what  must  be  communicated  by,  2647,  2669. 
Ill  Marine  Insurance.    See  Insuranoe,  2672,  2676,  2696, 2708,  270T 
2708, 2711,  2786-2737,  2740,  2742-2746. 
paying  as  for  total  loss,  entitled  to  all  that  remains,  8726 
agents  of  insured  act  for,  after  abandonment,  2726. 
mere  silence  of,  is  not  acceptance  of  abandonment,  2727. 
how  liable,  on  refusal  to  accept  abandonment,  2731. 
In  Fire  Insurance,    See  Insurance,  2763. 
Tn  Life  Insurance.    See  Insurance,  2766. 
tUTEVTiON,  to  desert,  not  always  coexistent  with  separation.  100 
of  grantor,  how  ascerteined  in  ambiguous  nant,  1069. 
of  testator  to  govern  interpretation  of  will,  1817, 1870. 
of  testator,  how  ancertained,  1318. 
OTerrules  grammatical  construction,  1824. 
OTerrules  technical  meaning,  1327. 
substantial  compliance  with,  sufficient,  1846. 
to  make  ademption,  must  be  made  in  writing,  1851. 
to  extinguish  old  obligation  necessary  in  novation,  1681. 
such  presumed,  when,  1538. 
to  deceive,  an  essential  element  of  fraud,  1672. 
of  parties  to  govern  interpretation  of  contract,  1686. 
of  parties,  how  ascertained,  1637. 
of  parties,  when  ascertained  by  the  language,  1688. 
of  parties,  when  ascertained  by  the  writing  alone,  1638^ 
of  parties  to  revision  of  contract  so  as  to  conform  to, 
of  parties,  how  ascertained  in  revision,  8401. 
superior  to  terms  of  written  contract,  when,  1640. 
general  terms  to  be  restricted  by  main,  1648. 
particular  clauses  subordinate  to  general,  1650. 
words  inconsistent  with,  to  be  rejected,  1658. 
inesumption  of,  to  destroy  or  cancel  contract.  1890. 
of  trustor,  necessary  to  creation  of  trust,  2221. 
tiftudalent,  a  question  of  fact,  8443. 
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I — In  Property^ 
denominated  estatee,  §  701. 
classification  of,  702. 
absolute,  679. 
qualified,  680. 
joint,  683. 
partnersliip,  684. 
in  common,  685. 
present,  689. 
future,  690. 
future,  kinds  of,  693. 

future  right  of  posthumous  children  in,  698 
future,  pass  by  transfer,  699. 
future,  none,  unless  specified,  703. 
future,  how  defeated,  739-740. 
future  when  not  defeated,  741-742. 
future  Tested,  694. 
future  contingent,  695. 
future  contingent,  may  be  altematiye,  696. 
future  contingent,  not  void  because  improbable)  697. 
perpetual.  691. 
limited,  692. 

mere  possibility  of,  not  transferable,  700. 
when  void  for  suspending  alienation,  716. 
chattel,  765. 

what,  affected  by  transfer,  1083. 
time  of  creation  of,  749. 
merger  of,  destroys  servitude,  811. 
in  ship,  how  transferred,  1135. 
in  existing  trust,  how  transferred,  1135. 
certain,  in  remainder,  not  affec^^d  by  death  of  devisee,  1134. 
trustee  must  give  beneficiary  notice  of  his  acquisition  of,  2288 
transfer  of  when  a  mortgage,  2921. 
Cf  Money y 

compound,  defined,  14. 
defined,,  1915. 

in  bequest  of  money,  when  accrues,  1866. 
on  legacies,  1369. 

application  of  payments  to,  1479.  '  - 

stopped  by  offer  of  performance,  1504. 
annual  rate  of,  1916. 
legal  rate  of,  1917-1918. 
when  becomes  part  of  principal,  1919. 
on  judgment,  1920. 

when  trustee  may  be  required  to  pay,  2237. 
when  trustee  may  be  required  to  pay,  2262. 
rate  on  loan  under  bottomry,  3022. 
xate  on  loan  under  respondentia,  3039. 
rate  on  amount  of  protested  foreign  bill,  8286. 
M  damages,  3287. 

as  damages  in  actions  other  than  contract,  8288 
as  damages,  limit  of  rate  of,  by  contract,  3289. 
acceptance  of  principal  waives,  3290. 
amPBETATioN.     See   Contract,  163^1657  ;  Geant,  1066-1071 :   WlU 
1317-1328, 1331-1333, 1385, 1337-1338, 1376. 
of  woris  and  phrases,  3555. 
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iDteipretatfon,  of  representation  in  insaranoe,  §  2572. 

of  agreement  to  indemnify,  2778. 

of  guaranty.    See  Gdasantt. 

of  suretyship.    See  Suretyship. 

of  negotiable  instruments.    See  Neootiabli  iKSrauMlMTt 
Of  Oblitfotion^, 

general  rules  for,  1423. 

of  conditions  involving  forfeiture,  1442. 
Interpreter,  officer  taking  acknowledgment  may  employ,  1201. 
Intestate,  property  of,  chargeable  with  debts,  1385, 138i6. 

See  Succession. 
Inventor.    See  Author. 
Inventory,  of  separate  property  of  wife,  165. 

effect  of  filing  such,  166. 

specific  legatee  must  make  and  deliver,  1365. 

a.oi«ignor  for  benefit  of  creditors  must  make,  8461-'8462. 
Involuntary  Deposit.    See  Deposit. 
Irrigation.    See  Act  of  April  1, 1872.    Apnendix,  p.  474 
Islands,  formed  by  division  of  stream,  1018. 

in  navigable  streams,  1016. 

in  unnavigable  streams,  1017. 
Issue,  construction  of  word,  10^. 

Jettison,  defined,  2148. 

in  what  order  made,  2149. 

by  whom  made,  2150. 

loss  by,  how  borne,  2151. 

loss  by,  called  general  average  loss,  2152. 

loss  of  cargo  stowed  on  deck,  2154. 

application  of,  rules  concerning,  2155. 
See  General  Average. 
JUDOXENT,  effect  of,  annulling  marriage,  86. 

attornment  to  stranger  by  virtue  of,  valid,  1948 

instruments  evidencing  title  declared  by,  how  acknowledged  fc* 
record,  1169, 1204. 

interest  on,  1920. 

of  dissolution  of  partnership,  partner  entitled  to,  2452. 

recovery  of,  by  creditor  against  surety,  effect  of,  2889. 

against  indemnitee,  when  conclusive  against  indemnitor,  2778 

lien,  3067. 

of  rescission,  3406. 

Jf  cancellation,  3412. 
Judicial  Sale,  implied  warranty  on,  1777. 

pledgee  may  foreclose  right  of  redemption  by,  8011. 
Justice  op  the  I'eace,  may  solemnize  marriage,  70. 

may  take  acknowledgment,  1181. 

certificate  of  county  clerk  thereupon,  1194. 

may  give  consent  to  apprenticing  child,  266. 

may  order  meeting  of  corporations,  when,  811 

bvI>BBD,  degree  of,  how  established,  1889. 
series  of  degrees  of,  1391. 
direct  line  of,  1392. 
collateral  line  of,  1393. 
of  half  blood  inherit  equally,  1394. 
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Um,  defined,  §§  14,  669. 

State,  and  appurtenance  thereto,  when  gnmted  to  corpontkA 

474r476. 
when  such  reyerts  to  the- State,  477. 
is  real  property,  658. 
defined,  659. 

limitation  on  leases  on  agricnltnral,  717. 
burdens  and  serritudes  on,  801-802. 
right  of  flooding,  an  easement,  801. 
rights  of  owner  of,  820. 

See  Real  Pbopbrtt. 
Lavo  and  Boildino  Corporations.    See  Corporations,  286,  68^648. 
Landlord,  when  may  reenter  on  property,  790. 
must  repair,  when,  1941. 
must  not  let  room  in  parts,  1950. 

lodging  and  sleeping  apartments.  Act  of  April  8, 1876.  Appen- 
dix, p.  487. 

See    Innkbrpxb:  Tsnant,  789,  827,  1111,  1942,  1946,  1948- 
1949. 
Law,  effect  of  Code  on  existing,  20,  8932. 
LiASB,  of  agricultural  lands,  limitation  of,  717. 
of  town  or  city  lots,  limitation  of,  718. 
for  life,  rent,  how  recovered  on,  824. 
remedies  of  lessor  as  against  lessee  and  assigns  for  breach  of 

agreement  in,  822. 
remedies  of  lessee  as  against  assigns  of  lessor  for  breaeh  of 

agreement  in,  823. 
terms  of  may  be  changed,  827. 

See  HiRma. 
liMUOT,  gift,  when  treated  as,  1153. 
specific,  1857. 
(jtemonstratiye,  1857. 
annuity,  1857. 
residuary,  1857. 
general,  1857. 

Eroperty,  how  applied  to  payment  ofjl859. 
low  applied  to  payment  of  debts,  1960. 
to  kindred,  &c.,  chargeable  only  after  others,  1361 
abatement  of,  1862. 
specific,  title  passes  by,  1368. 
possession  of,  how  obtained,  1868, 1865. 
for  life,  inyentory  to  be  giyen.  1365. 
of  income,  when  accrues,  136o. 
may  be  satisfied,  1867. 
when  due,  1368. 
interest  on,  1369. 
liMATKX,  death  of,  before  testator,  nullifies  such  testamentary  diipwi 
tion,  1343. 
for  life  must  make  inyentory,  &c.,  1365. 
liabiUty  of  for  testator's  debts,  1377. 

See  Tkstator. 
.llQiTiMACT,  of  children  of  annulled  marriages,  84. 
of  children  of  divorced  marriages,  144-146 
paresumption  of,  198. 
of  children  bom  out  of  wedlock,  194. 
who  may  dispute,  195. 
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bOTDKR,  rights  of,  ander  bottomry,  $§  8028, 8025. 
For  Use. 

retains  title  to  thing  lent.  1886. 

entitled  to  increaae  of  thing  lent,  1885. 

consent  of,  necessary  to  loan  by  borrower.  1891. 

must  indemnify  borrower,  when,  1898-1894. 

may  require  return  of  loan  at  any  time,  1894. 
For  Exekam^e^ 

cannot  reauire  borrower  to  return  thing  Vent  before  tinM 
upon,  1905. 
Of  Money  y 

entitled  to  what  hiterest,  1916-1918. 

See  Loan. 
Lissu,  of  real  property,  rights  of,  as  a^lnst  <ufljgu  of  lessor,  fSS. 

remedies  of  lessor  as  ajzainst  assigns  of,  823. 
LnriK  OF  Credit,  defined,  2858. 

may  be  addressed  to  whoni,  2859. 

writer  of,  liable  to  whom,  23360. 

writer  of,  liable  without  notice,  when,  2865. 

writer  of,  liable  only  for  credit  duly  giren,  2866. 

general,  defined,  2862. 

general,  any  person  may  £^ye  credit  under,  2862. 

general,  several  persons  may  give  credit  under,  2868. 

special,  defined,  2861. 

when  deemed  continuing  guaranty,  2864. 

credit  given  must  agree  with  terms  of,  2866. 
See  Guaranty  ;  Surbtt. 
LiTTKRS,  ownership  of  private,  985. 
Lrttrrs  Patxnt,  may  be  recorded  without  proof  or  acknowledgment 

1160. 
Lbttkrs  Trstamrntart,  who  entitled  to,  1871. 

executor  not  to  act  till  he  obtains,  1372. 
tilABlLlTT,  of  minors  and  persons  of  unsound  mind  for  wrongs,  41. 

of  stoclcholders  of  corporations,  822. 

of  husband  for  support  of  wife,  174. 

of  factor  to  principal,  2029. 

factor  cannot  relieve  himself  from,  2080. 

of  shipmaster  on  abandonment  of  ship,  2041. 

of  depositary,  for  damage  arising  from  wrongful  use  of  dspodt 

of  depositary,  for  damage  arising  from  negligence,  1810. 

of  innkeepers,  1859. 

innkeepers,  when  excused  from,  1860. 

of  finder  of  lost  property,  1865. 

carrier  may  terminate  his,  how,  2121. 

of  inland  carrier  for  loss,  &c.,  2194. 

of  marine  carrier  for  loss,  &c.,  2197-2196. 

of  trustee  mingling  trust  funds,  2286. 

of  trustee,  for  breach  of  trust,  2287-2288. 

of  partners,  2442-2443. 

of  one  held  out  as  partner,  2444-2445. 

indemnity  against,  2778 
LlitLt  defamation  effected  by,  44. 

defined,  45. 

what  publications  are  privileged,  47. 
wtHi,  defined,  2872. 
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Ctai,  ^mestead  liable  for  certain,  §  1241. 
baggage  Uable  to,  1S61-1862. 
seaman  not  to  lose  his,  by  agreement,  2J52. 
of  mining  partner,  2514. 
of  mining  partner,  purchaser  of  interest  takes  subject  to.  2617 

2618. 
accessory  to  some  obligation,  2909. 
general,  defined,  2874. 
special,  defined,  2875. 
right  of  holder  of  in  certain  case,  2876. 
what  contracts  are  subject  to  law  of,  2877. 
how  created,  2881. 

by  operation  of  law  does  not  exist  until  performance  due,  2882 
may  be  created  upon  future  interest,  2883. 
may  be  created  as  security  for  future  obligation,  2884. 
cannot  transfer  title,  2888. 
does  not  imply  any  personal  obligation,  2890. 
confined  to  original  obligation,  ^91. 
does  not  limit  creditor's  right  to  enforce  obligation  secured  theins- 

by,  2892. 
holder  of,  not  entitled  to  compensation  for  trouble^^S&S. 
holder  of,  may  pledge  it  subject  to  extent  of  lien,  2990. 
priority  of,  according  to  creation,  2897. 
priority  of  mortgage  over  other,  2898. 
priority  of,  order  of  resort  in  case  of ,2899. 
redemption  from,  who  has  right  of,  2903. 
redemption  from,  when  inferior  lienor  has  right  of,  2904. 
redemption  from,  how  made,  2905. 
redemption  from,  cannot  be  restrained,  2889. 
extinguished,  how,  2910. 

extinguished  by  sale  or  conversion  of  subject,  2910. 
not  extinguished  by  Ibpse  of  time,  291L 
not  extinguished  by  partial  performance  of  obligation,  2912 
extinguished  by  restoration  of  subject  to  owner,  2913. 
of  seller  of  real  property,  8046. 
of  seller,  how  waived,  3047. 
of  seller  against  whom  valid,  3048. 
of  seller  of  personal  property,  3049. 
of  buyer  of  real  property,  3050. 
for  services  on  personal  property,  3051. 
of  manufacturer,  repairer,  &c.,  of  i>ersonal  property,  8062. 
of  factor,  3053. 
of  banker,  3054. 
of  shipmaster,  3055. 
of  carrier  for  freightage,  2144. 
of  carrier  for  fare,  21^. 
of  mates  and  seamen,  3056. 
of  sheriffs  and  similar  ofllcers,  8057. 
of  judgment,  3058. 
of  mechanic,  8059. 
upon  ships  for  debts,  8060. 
stoppage  in  transi^i  as  mode  of  enforcement,  8079. 
does  not  revoke  prior  will,  1301. 
for  fre-'ghtage,  ship's  manager  cannet  give  up,  2888 
of  partner  upon  partnership  property,  2405. 
of  pledge  is  dependent  on  possession,  2988. 
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lita,  damafM  for  eoayenkm  of  piopeitj  cabjeet  to,  f  938. 

Me  Bottomxt;  MoKraAin;  PuDaB;  Rbsp«b»«ia;  SnvPAiU  n 

TsAVtrr. 
Ubtor.  Bee  Lic!i.  28SS,  2891-2893,  2899,  2901,  2810,  2913,  2900;  lIo» 

«aobb;  Plcdgbb. 
Lin  IvfUBAircB.    See  Issueaitcb. 
Limitation,  of  claim  of  aliem  to  mheritod  proper^,  6i2. 

of  leaaee  of  certain  real  property,  HT-TIS. 

of  saccemive  estates  for  life,  774. 

clear  and  dbtinct  in  grant,  not  eontrolled  by  other  wotds,  1001 

wordu  of,  in  will,  1335. 
liOAV.     For  Use^ 

defined,  18S4. 

does  not  transfer  title,  1885. 

borrower  under,  mikst  use  what  eare^886-1888. 

borrower,  wlien  to  repair  injuries,  lw9. 

borrower,  how  most  use  thinE  lent,  1890. 

borrower,  must  not  relend,  Iwl. 

borrower,  when  to  bear  expense^  1892. 

borrower,  duties  of,  on  termination  of,  1896. 

lander  under,  liable  for  defects,  1893. 

lender  may  require  return  of  thing  lent,  189A. 

lender,  when  may  terminate,  1895. 
For  Exchange, 

defined,  1902-1903. 

transfers  title,  1904. 

contract  of,  cannot  be  modified  by  lender,  1905. 

certain  proTisions  apply  to,  1906. 
Of  Money, 

defined,  1912. 

to  be  repaid  in  cnrrent  money,  191^. 

may  be  for  interest,  1914. 

annual  rate  of  interest,  1916. 

legal  interest  for,  1917-1918. 

Interest,  when  becomes  part  of,  1919. 

interest  on  judgment,  1920. 
Under  Bottomry.    See  Bottomrt.  3017,  8022-8028,  8026. 
LODOiMO  IlousES.    See  Act  April  3, 1876,  Appendix,  p.  486. 
LoDOiNOS     for  what  term  presumed  to  be  hired,  1944. 

rent  of,  when  payable,  1947. 
liOf 9.     6ee  Carries,  2194,  2197 ;  Instoakob,  2626-2829 ;  Nonoi,  960 
2635-2636  ;  Partnership,  2403-2404,  2412. 

occafiloned  by  rolli.»ion  of  ships,  how  apportioned,  978. 

of  thing  deposited,  obligations  of  depositary  thereon,  1888. 

innkeeper,  when  not  liable  for,  of  guest's  property,  1860. 

employer  must  indemnify  employee  for,  cauied  by  negUfUM*  ot 
former,  1971. 

by  jettison,  how  borne,  2151-2152. 
Under  Marine  Insurance, 

effect  of  total,  on  contract  of  bottomry ,8025. 
See  Insurance.  2701-2706,  2700-2712, 2741. 
Lv€€Ara.    Bee  Cabbieb,  2180-2183,  2190. 
luKAnoB.    See  Persons  of  Unsound  Mind. 

ILuoBiTr,  words  giTine  joint  authority  gires  stioh  to  a,  12. 

of  members  ox  mining  partnership  control  the  boalneas,  2B90i 
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MillQi,  whflB  not  infemd  from  publication,  $  47 

interest  u  damageB  may  be  ei]^n  in  caae  of,  8288* 

exemplary  damages  in  case,  8294. 
IIakxs,  implied  warranty  of  genuineness  of,  on  goods  sold,  1771 
lUuUAGE,  defined  —  what  eonstituteSf  55. 

who  are  capable  of  consummating,  661 

proof  of,  how  made,  57. 

when  voidable  from  incapacity  to  contract,  68 

when  Toidable  from  fraud  or  force,  68. 

incestuous.  58. 

between  wnites  and  negroes,  &o.,  Toid,  60. 

subfMKiuent,  when  roid,  61. 

prouiiiH)  of,  w  hen  neither  party  held  by,  63. 

damages  for  breach  of  promim)  of,  881d. 

contracted  without  the  State,  63. 

how  Mlemnixed,  68. 

liceu:<e,  6tt. 

by  whom  Kolemnlxed,  70. 

no  pHrticular  form  for  solemnisation  of,  71 

subKtautidl  nNjuUites  for  solemnization  of,  72. 

certificate  of,  «8. 

certificate  of,  to  parties  and  county  recorder,  74. 

declaration  of,  how  made,  75-76. 

declaration  of,  to  be  recorded,  77. 

action  to  affirm  unsolemniaed,  78. 

husband  not  liable  for  debts  of  wife  contracted  before,  17^ 

judicial  determination  of  incestuous  or  void,  80. 

when  may  be  annulled,  82. 

action  to  annul,  when  and  by  whom  commenced,  88 

children  of  annulled,  84. 

custody  of  children  of  annulled,  85. 

effect  of  judgment  of  nullity  of,  86. 

dissolution  of,  90. 

legitimacy  of  issue  after  dissolution  of,  194. 

releases  from  parental  authoritv,  20L 

of  ward,  supersedes  guardian,  254. 

restraint  upon,  when  void,  710,  1676. 

effect  of,  upon  tvill  made  previous,  1298-1800. 

See  Dbsertiox  ;  Divorgb  ;  IIusbamd  jlst>  Witm  ;  NoLUTt. 
MAlBlAfli  Srttlkxbsts,  how  executed,  178. 

to  be  acknowledged  and  recorded,  179. 

effect  of  recording  or  noa-recordmg,  180. 

minor  may  make,  181 
K*»*"^  WoxiN,  may  become  corporators  officers,  and  members  ol  tm 
tain  corporations,  285. 
'  shares  of  stock  of,  how  transferred,  825. 

'  dividends  payable  to,  825. 

may  hold  stock  in  homestead  corporations,  561. 

may  hold  stock  in  savings  and  loan  corporations,  676. 

grant  by,  void,  unless  acknowledged,  how,  1698. 

power  of  attorney  of,  void,  unless  acknowledged,  how,  lOM 

•eknow lodgment  by,  to  instrument,  1186. 

acknowledgment  by,  form  of  certificate  of,  119L 

•ffect  of  conveyance  by,  1187. 

May  dispose  of  separate  property  by  will,  1278. 

See  Win 


ICairb  Axn  SmvANT.    See  Qirtaxt4  M  40.  9M»  9I»0,  SAISt  SOlft. 

See  A? pRiynoB.    Act  ol  Apnl  8,  lS76,  Appendix,  p.  487. 
ICati,  power  of  master  of  ship  OTer,  2037. 

defined,  2048. 

how  engaged  and  discharged,  2060. 

if  Teesel  is  unseaworthy,  mayrefaae.t9  sert^ctt,  9061 

when  wages,  &c.,  of,  begin,  2055. 

wrongfully  discharged,  may  reeoTer  for  his  wagef,  2)267. 

disabled  on  Toyage,  entitled  to  hi&.wag|M,  20631 

cannot  ship  goods  on  his  own  account,  2u6A« 

embezzlement  or  Injuriea  by,  2065. 
Matubitt,  apparent,  defined,  8132. 

apparent,  of  bill  payable  at  sight,  8184. 

apparent,  of  promisaory  note  payable  at  sighti  8186^ 
Maziiis,  of  jurisprudence,  8509. 
Mayor,  may  solemnize  marriage,  70.    Repealed. 

may  take  acknowledfcment  of  instruments,  1182;    Befmled 
MiASVRB  OF  Damaobs.    See  Damages. 
ftlBNACB.    See  Duress,  1272, 1^7, 1689. 

defined,  1570. 

See  UimnB  Infldbrob. 
Ubrqbr,  of  interests,  when  destroys  serTitude,  81L 

of  interests,  when  destroys  hiring,  19^. 

of  declarations  of  trust,  2254. 
MiNBRS,  protection  of.    See  Act  March  16. 1872,  AppajkOx,  p^  4ffii 
MurBi«    See  Partnership,  2511-2518,  2520. 

certain  appurtenances  to,  deemed  fixtures,  661. 

power  of  partners  in,  as  agent  for  each  other,  2519. 
Mnmro  Corporations,    See  Corporations,  286, 581-687,  and  pp.  491-488 
IIiMOBS,  who  are.  25. 

period  of  minority,  how  calculated  26. 

custody  of,  82. 

cannot  give  delegation  of  power  or  make  contract,  8B. 

contracts,  may  be  made  by,  subject  to  disafiinnanfie  84. 

when  may  disaffirm,  85. 

cannot  disaffirm  contract  for  necessaries^  86. 

cannot  disaffirm  certain  obligations,  87. 

liable  for  wronip,  41. 

not  liable  for  exemplary  damages,  41. 

how  may  enforce  their  rights,  42. 

when  capable  of  consummRting  marriage,  66> 

wife  entitled  to  ecM^ninjia  of,  liiintt  with  h«Pi  apart  from  hvi 
band,  169. 

capable  of  oontraoting  mRRiage,  maj  mak*  mantafa*  asMte 
ment,  181. 

may  apprentice  themsalTas,  how^  264» 

shares  of  stock  of,  may  be  reprasented  at  maeting  of.  aorpova 
tion,  813. 

may  hold  stock  in  homestead  omporatioBa,  66L 

may  hold  stock  in  savings  and  loan  oorpoiatlona,  63iEt 

when  his  wages  may  be  paid  to  him.  21iL 

restraints  upon  maniage  of,  allowad,  710, 1676. 

allowance  out  qf  fund  maj  be  nuula  <af  snppwi^t,  72ft» 

may  contract,  to  what  extent,  1667. 

8eeCHiLB^. 
ICll  IIPRBSENTATZON,  by  depowitjiry,  ^yiu«  r«iidc:-it  him  liable,  1588. 
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lOinpreseiitetfoir,  trastee  most  not  benefit  1^,  f  2229. 

partner. must  not  benefit  by,  2411. 

fraudulent'by  debtor,  as  to  value  of  pledipe,  efftotof,  2969. 

contract  obtained  through,  cannot  be  epecificalJjr  enfoieed,  8891 
See  Deceit  ;  Fraud  ;  Repbbsentatiok. 
IfUTAKl,  in  will,  how  corrected,  1840. 

consent  to  contract  given  by,  yoidaMe,  1606. 

may  be  of  fact  or  of  law,  1576. 

of  fact  defined,  1577. 

of  law  defined,  1578. 

of  foreign  law  is  mistake  of  fact,  157Sr. 

in  written  contract  to  be  disregarded,  1640'. 

agreement  for  compensation  does  not  take  aw^rtoBt.ttr 
for,  when,  1690. 

thing  obtained  through,  must  be  restored  when,  1712^1718 

thing  gained  by,  held  in  trust,  2224. 

MtmiTi  wife  cannot  malce  contract  for  payment  of,  167. 

performance  in  respect  to,  called  payment,  1478. 

offer  to  pay,  how  to  be  made,  1500. 

exchange  of,  by  wliat  rules  governed.  1804. 

implied  warranty  on  exchange  of.  1807. 
♦        investment  of  trust,  by  trustee,  2261.  

negotiable  instrument  must  be  made  payable^in,  8068 

interest  of.    See  Interest  of  Momet. 

loan  of.    See  Loam. 
MOITTH,  defined,  14. 

UONUMENTS,  coterminous  owners  bound  to  maintain,  841. 
MoEALS,  contract  contrary  to  good,  unlawful,  1667. 
MORTOAeE,  to  be  recorded,  1164. 

separate  book  for  recording,  1171. 

homestead  liable  for  certain,  1241. 

husband  and  wife  must  acknowledge,  of  homestead,  tML 

on  property  not  a  revocation  of  will,  1302. 

defined,  2920. 

on  what  may  be  created,  2921. 

how  only  may  be  created,  renewed,  or  extended,  2922. 

a  special  lien,  2922. 

what  is  deemed,  2924. 

absolute  transfer  may  be  shown  to  be,  when,  2926* 

on  what  a  lien,  2926. 

does  not  entitle  mortgagee  to  possession,  2927. 

not  a  personal  obligation,  2928. 

title  acquired  subsequent  to,  enures  to  mortgagee,  298K 

person  bound  by,  may  not  impair  security,  ^9. 

may  be  foreclosed,  2^1. 

power  of  sale  may  be  given  by,  2982. 

power  of  attorney  to  execute,  how  made,  2938. 

recording  assignment  of,  2984. 

recording  assiirnmeBt  of,  when  not  notice,  2986; 

assignment  of  debt  secured  by,  carries  with  it  the  securitr 

how  discharged,  2938-2940. 

penalty  for  not  acknowledging  satisfaction  of,  2941. 

bottomry  and  respondentia  not  governed  by  law  of.  29491. 

what  is  subject  to,  2947. 

form  of ,  of:  zeal  property,  2948i 

ronreyance  with  mortgage  under  covw,  hotr  defeated;  2BG 

.i  real  property,  how  aoknowledge.1,  reeordMl,  Jtc,  2868. 


Sh^^oid  against  eicditon  and  ineombanMn,  SKI. 

of  ahip,  when  Toid,  ^•--_. 

where  most  be  tveoTOgdt^oit. 

of  property  In  tian»it,  2960. 

of  property  of  common  carriCTj^l. 

xecording  In  diflferent  pUces,  2982. 

property,  when  exempt  from  operation  of,  296&-2966. 
may  be  forecloaed,  296*.  ^^ 

proper^  In,  may  be  attached,  ^»w-  ooroootii 

^SSin^  when  pro^rty  in,  «**2f^f '  ^®^ 
proTiaioniTconcerning  do  not  apply  to  ahip,  29*1. 

^^.oof^sriK^^.^^^^25^    H0KX«.a..  2921.  2927.  2928 

oMk-i^^- i-  entlUed  to  hi.  cn.U.y^m  . 
'toihi?SSS?tSrf^cm.tody  of  child  without  writtto  eoni»« 

flltSiiSkterhil^^Srnot^  SoTt^d  without  co^t  of^ 
eoSent  of,  when  neceesary  to  apprenticeship  of  child,  266. 
.«  Ill si-sJ..*....  «kti<i  atiAAAAda  to  hi«  nroDertv.  looo. 


error  in  articles  of  incorporation  oonoeming,  does  not  inTaUdata 
noU^  of  change  of  partnership,  ia  sufllclent  notice  of  dl8»l» 

tion,  2454.  nAoa  mfei 

fictitious,  when  may  be  used,  2466-i407.  «„vis.k^  oiM 

oertiflcati  of  change  of  partnership,  to  be  filed  wd  piibliah«l,ai» 
county  clerk  to  keep  register  of  partnership.  ^lO. 

See  Fictitious. 

Vatioation,  domestic,  962. 
foreign.  962. 
rules  of,  970. 
collision  from  breach  of  rules  of,  971-»«  ^ 

SeeCoLUSiON.  *  ^,    —       ..«« 

VlOissAUBS,  minors  and  persons  of  unsound  mind  cannot  dlsafllrm  eo* 

neglect  oT^usband  to  proTide,  lor  wife,  ground  for  diTorea.106. 

may  be  furnished  to  wife  at  cost  of  husband,  1<4. 

promise  of  adult  child  to  pay  for,  fumishedjoMent,  TaUO, »». 

furnished  to  child,  when  parent  liable  for,  aUT. 

furnished  to  child,  when  parent  not  liable  for,  s» 
Nmuot.    See  Nbolioencs. 
Mmuoutok,  degrees  of.  17. 

wilful,  106.  .,     .,  M 

wtlf ul,  of  husband,  ground  for  dlroroe,  9B.  m^..^  li« 

such  must  continue  how  long  to  oonstitnte  ground  foj  dl^amjJK 

wilful,  ground  for  annulling  indantuves  td  appienae«lMp,  »• 

iiabiUty  for,  in4.  ^^^  ^^^^ 

Uability  of  depositary  for,  1888, 1840. 
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ff^flifwiM,  UaUlity  of  famkeepv  for,  $  1869. 

borrower  to  repair  injuries  caused  by  his,  1889 

hirer  to  repair  injuries  caused  by  his,  Id^. 

employer  must  indemnify  employee  for  loss  caused  by  fdnner  f^ 
1971. 

responsibility  of  employee  for,  1990. 

carrier  cannot  exonerate  himself  from  anticipated  liability  to  be 
caused  by  future,  2175. 

person  claiming  under  ostensible  authority  must  be  few  from 
2834. 

of  agent,  principal  responsible  for,  when,  2838. 

shipmaster,  when  responsible  for,  of  employees,  28b8 

shipmaster,  when  responsible  for,  of  pilot,  2384. 

iuHurer,  when  liable  for  loss  through,  2629. 
f  MC  TiABLB  IxsTRUXBMT.    See  NoTics,  8142-4il51, 8155^159. 

defined,  8087. 

must  be  for  unconditional  payment  of  money,  8088. 

payee  of,  must  be  ascertainable,  when,  8089. 

may  be  in  alternative,  8090. 

date  of,  8091. 

may  contain  pledge,  8092. 

must  not  contain  other  contract^  8098. 

may  bear  any  date,  8094. 

different  species  of,  3095. 

interpretation  of,  as  to  time  of  payment,  8099. 

interpretation  of,  as  to  place  of  payment,  8100. 

interpretation  of,  when  payable  to  order,  3101. 

interpretation  of,  when  payable  to  fictitious  person,  8108 

interpretation  of,  when  issued  unindorsed,  8102. 

when  and  for  what  presumed  to  be  made,  8104. 

indorsement  of,  defined,  8108. 

indorsement  of,  how  to  be  made,  8109. 

indorsement  of,  may  be  made  on  separate  paper,  when,  SIlOl 

indorsement  of,  general,  defined,  8112. 

indorsement  of,  general,  how  made  special,  8114. 

indorsement  of,  special,  defined,  8118. 

indorsement  of,  special,  bow  may  destroy  negotiability,  811ft. 

indorsement  of,  implied  tvarranty  of,  8116. 

indorsement  of,  before  delivery  to  payee,  effect  ofj^l7. 

indorsement  of,  without  recourse,  effect  of,  8118-8119. 

indorsement  of,  gives  privity  to  contract,  8120. 

indorsement  of,  without  consideration,  when  binding,  812& 

indorsement  of,  in  due  course,  defined,  3123. 

indorsement  of,  in  due  course,  rights  conferred  by,  8124. 

indorsement  of,  in  due  course,  of  instrument  in  blank,  812&. 

presentment  of,  for  payment,  not  necessary  to  ohaxge  prindpaL 
8180. 

presentment  of,  how  made,  8131. 

apparent  maturity  of,  defined,  3132. 

surrender  of,  or  proof  of  loss,  &c.,  may  be  reqnbed  on  payam 
of,  8137. 

dishonor  of,  defined,  8141. 

how  extinguished,  3164. 

implied  warranty  on  sale  of,  1774. 

duties  of  agent  employed  to  collect,  2021 
IM  Bask  Novas ;  Bill  of  Sxchasm  ;  Cxbth ioam  ov  Dnomt ,  <!9MU 

PE01IX880RT  Nona. 


ftas  uf»ms,i 

NoM-RjMioiNT,  stoek  of,  how  tmufcmd,  §  616. 
'  alien  kaheritlng,  when  mast  claim  inheritance,  672. 

NoTABT  PuBUO,  maj  tm  aeknowledgment  or  proof  in  the  State,  1181. 

may  take  acknowledgment  or  proof  out  of  the  State,  1183. 

may  take  acknowledgment  or  proof  out  of  the  United  Statee,  1181 

offer  of  performance  must  be  made  to,  when,  1488. 

negotiable  instrument  must  be  presented  to,  when,  8181. 

bill  of  exchange  payable  at  office  of,  when  8176. 

bill  of  exchange  must  be  presented  tOjWhen,  8186. 

bill  of  exchange  protested  by,  when,  8226. 

protest,  how  made  by,  8227. 

making  protest,  may  giTe  notice  thereof,  82S1. 
iVoii.    See  Nbgotiablb  IirnEUMiiiT ;  PBOHissotvr  Notx. 
ROTICI  actual,  defined,  18. 

constructiTe,  defined,  18^18. 

filing  inyentory  of  wife^s  property,  as,  166. 

to  be  given  to  stockholders,  of  meeting  to  torMam  eorpmate  ex 
istence,  287. 

of  meeting  of  corporation,  802. 

of  assessment  of  stock,  385. 

of  delinquent  assessment,  887-889* 

to  tenant  at  will  to  quit,  788. 

effect  of  such,  790. 

of  intention  to  reenter,  791. 

not  necessary  before  sotlon,  796. 

term  of  lease  changed  by,  827. 

rights  of  purchaser  for  value  without,  8S6, 869. 

record  of  instrument,  as,  1218. 

unrecorded  instrument  valid  as  between  parlies  with,  1217. 

certain  instruments  not  to  be  avoided  against  purchaser  with,  120 

of  appropriation  of  water,  1415-1416. 

of  selection  of  one  of  several  alternatives  to  begrven,  14(9. 

of  8ele<^ion  of  place  of  delivery  to  be  given,  1756. 

of  adverse  claim  to  deposit,  to  be  given  to  depositor,  1825. 

depositary  must  give,  of  deposit  to  real  owner,  1826. 

depositary  must  give,  of  sale  of  deposit  in  danger  of  perishing 
1887. 

duty  of  gratuitous  depositary  ceases  upon,  1847. 

finder  must  give,  of  tiling  found,  1865. 

innkeeper  exempted  from  liability  by  giving  oertafai,  186D. 

hiring  terminated  by  what,  1934. 

tonant  must  give  landlord,  of  adverse  proceeding,  1949. 

hirer  of  real  property  may  repair  after,  1943. 

hirer  of  personal  property  may  repair  after,  1957. 

certain,  terminates  employment,  1996, 1999. 

of  arrival  of  freight,  to  be  given  to  consignee,  when,  2120. 

of  storage  of  freight,  to  be  given  to  consignee,  when,  2121. 

trustee  must  give  beneficiary,  of  aoquisidon  of  adveiee  interesls 
2233. 

4o  principal  or  agent,  when  deemed  to  the  other,  2882. 

of  renunciation  of  partnership,  relieves  partner  fr«>m  liaUUtfyStt/ 

personal,  of  dissolution  of  partnership,  wlien  neoeasary,  2168. 

bv  cliange  of  name  sufficient,  2454. 

of  dissolution  of  special  partnership,  2609 

of  loss  under  insoranee,  must  he  given,  2688. 

of  Unm  under  Insurance,  defeete  In,  how  waiioadj|M86. 

of  lots  vndar  insuzaiioa,4elaarin,iiow  waived,  2688. 
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lloQfee,  abandonment  of  sklpto  hustuer  maile  Hy,  §  27!Q. 

requisites  of  such,  z72&. 

of  Iransfer  of  life  insurance  policy,  not  necessary,  when  276S 

of  principal's  default,  guarantor  not  entitled  to,  2S08. 

to  writer  of  letter  of  credit,  when  necessary,  2865. 

recording  assignment  of  mortgage  operates  as,  2935. 

eertain,  to  be  given  before  sale  of  pledged  property,  9002. 

of  sale  of  pledged  property  may  be  waived,  8003. 

to  carrier  or  depositary,  necessary  to  stoppage  in  transit,  8079 

of  dishonor,  to  be  given  to  indorser,  3116. 

of  dishonor,  by  whom  to  be  given,  3142. 

of  dishonor,  form  of,  3143. 

of  dishonor,  how  to  be  served,  3144. 

of  dishonor,  bow  served  after  death  of  indorser  &c.,  8145 

of  dishonor,  given  in  ignorance  of  death,  valid,  3146. 

of  dishonor,  at  what  time  to  be  given,  8147. 

of  dishonor,  when  to  be  mailed,  3148. 

of  dishonor  by  agent,  need  only  be  given  to  principal,  3t49 

of  dishonor  by  party  charged  with,  time  allowed  for,  8140. 

of  dishonor,  enures  to  benefit  of  other  parties,  3151. 

of  dishonor,  when  excused,  3165-8157,  3«20. 

of  dishonor,  delay  in,  when  excused,  8158. 

of  dishonor,  may  be  waived,  8158. 

of  protest,  waiver  of,  8160. 

of  dishonor,  acceptor  for  honor  entitled  to,  8209 

of  dishonor,  acceptance  for  honor  does  not  excuse.  8207. 

before  abatement  of  nuisance,  when  necessary,  8503. 
(Dotation,  defined,  1530. 

how  made,  1531. 

a  contract,  1532. 

rescission  of.  1533. 
NinsANOx,  defined,  8479. 

nothing  authorized  by  statute  to  be  deemed,  8482. 

liability  of  successive  owners  of,  3483. 

abatement  of,  does  not  prejudice  claim  for  damayw, '8484. 

defined,  8480. 

not  legalized  by  lapse  of  time,  8490. 
remedies  against,  3491.  •    »,  ai.. 

indictment  or  information  agalast,  liow  regelated,  9m. 
when  private  person  may  sue  upon,  3493. 
may  be  abated,  by  whom  and  how,  8494r^95. 
iVii>a<<!, 

defined,  3481. 

remedies  against,  8501 

may  be  abated,  by  whom  and  ]k>w,  8602. 

only  upon  notice,  when,  8508. 

I>ATH,  defined,  12. 

person  solemnizing  marriage  may  administer,  72. 

person  taking  aclcnowledgment  authorized  to  admiDbtir  191 
^UMATiOM,  minor  cannot  disaffirm  certain,  87 

defined,  1427. 

how  created  and  enforeed,  142S. 

rules  for  interpretation  oi,  142^ 

kinds  of,  1480. 
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dlbUpMuD,  wkn  Joint,  $  USi, 

eontribntioii  between  ]<rfnt  pwtief  to,  1482. 

whrai  conditional,  1491. 

eonditional,  species  of,  1486. 

eonditional,  what  must  be  done  before  enforcing,  148iL 

eonditional,  when  performance  of  excused.  1440. 

conditional,  when  conditions  of  Toid,  1441. 

conditional,  inrolving  forfeiture,  how  interpreted,  14^ 

subject  of  ownership,  656. 

how  far,  good  consideration,  1606. 

implied  warrant  on  sale  pf  written  executory,  1774. 

mot  implied  from  creation  of  lien,  289L 

specific  performance  of.  2884. 

transfer  of  burden  of,  1467. 

transfer  of  right  of,  1458. 

aJtematiTe,  who  has  right  of  selection,  1448. 

alternative,  right  of  selection,  how  lost,  1449. 

altematiTe,  indivisible,  1450. 

altematiTe,  effect  of  nullity  of  one  or  more,  1451., 

when  runs  with  the  land,  1460. 

specific  performance  of,  compelled,  8884. 
Jbttinetion  of^ 

by  performance.    See  PiftFOBiCAiiCK. 

by  offer  of  performance.    See  Offkk  or  PrarouiAncB. 

by  prevention  of  performance.   See  PaifXNnoff  ov  Pebtobiumb 

by  accord.    See  Accord. 

by  novation.    See  Novatioh. 

by  release.    See  Reueasi. 

by  rescission.    See  Rescission.  I 

created  by  contract.    See  Cohtbact.  I 

hnpoad  hy  Law,  \ 

to  abstain  from  injury,  1706. 

to  compensate  for  deceit,  1709.  I 

to  restore  thing  wrongfully  acquired,  1712.  j 

to  restore  thing  umin  demand,  1718. 

to  restore  thing  without  demand.  1713. 

to  compensate  for  n^ligence,  17l4. 
See  Agbnct  ;  Carriaoe  ;  Deposit  ;  Ezchanob  ;  Guaxautt  ;  Hirnm* , 

INDEMNITT  ;  INSURANCE  J  LlEN ;  LOAN  ;  NEOOTIABU  iNSTEmUn } 

Partnership;  Service. 
OcwuPANCT,  property  may  be  acquired  by,  1000. 

title  by,  1006. 
9C0UPATION.    See  Possession. 

|>DP  Fellows  Association,  may  hold  how  much  real  estate,  696. 
^intR  OF  Performance,  paraes  title  to  personal  property  under  ezeevtoiy 
af^reement  of  sale,  1141. 

extinguishes  obligations,  1486. 

extinguishes  obligations  for  payment  of  money,  when,  UOOk 

partial,  has  no  effect,  I486. 

by  whom  made,  1487. 

to  whom  and  where  made,  1488. 

where  may  be  made,  14^. 

when  must  be  made,  1490-1491. 

with  compensation  for  delay,  1483. 

to  be  made  in  good  faith,  1«W. 

must  be  unconditional,  1494. 
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>ffer  of  Perfonnanoe,  must  bo  uneondltioiiaJ,  except  m  to  wrtela 

pi^  makinff,  must  be  able  to  perfonn,  1496. 
neelpt  may  be  required  upon,  Ii99. 
objections  to  mode  of,  when  waiTed,  1601. 
thing  offered  need  not  be  produced.  1496. 
thing  offered  to  be  kept  separate,  1497. 
thing  offered,  title  to,  veste  in  creditor,  1502. 
thing  offered,  how  to  be  kept  by  debtor,  1508- 
effect  of,  on  accessories  of  obligation,  1504. 
what  excuses,  1511. 

effect  of  refusal  to  accept  performance  made  before,  1516. 
lien  may  be  redeemed  by,  ^5. 
ability  and  willingneKs,  when  equlTsIent  to,  8190. 
of  concurrent  conditions,  when  necessary,  1489. 
of  concurrent  conditions,  when  excused,  1440. 
by  any  person  exonerates  surety,  28S9. 
OrncB,  lawful  exercise  of,  not  to  be  reittralned  \j  injunction,  M28. 

OmcBE.    See  AcKKOWLSDOMEMTs,  1180-1183, 1181-1196. 

what  may  solemnize  marriage,  70. 

duty  of  solemnizing  marriage,  72-73. 

town  may  bind  out  child  to  apprenticeship,  269. 

lien  of,  8057. 

not  to  be  restrained  by  injunction  from  exercising  his  lawful 
functions,  3428. 

powers  of,  1201. 

taking  proof  of  execution,  must  hare  proof  of  identity  of  wi(* 
ness,  1196. 

taking  proof  of  execution,  oTidence  must  prove  what,  to,  1199. 

taking  proof  of  execution,  authorized  to  do  certain  things,  1201 
Cf  Corporations.    See  Coeporatioms,  285, 295,  808,  808,  810. 

election  to  fill  vacancies,  818. 
9pnOH,  how  waived,  1756. 

of  beneficiary  in  ease  of  breach  of  trust  by  trustee,  2287. 

of  payee,  as  to  class  of  payment  of  negotiable  instrument,  8090l 
OsAL,  tranftfer  may  be,  when,  1052. 

what  contracts  may  be,  1622. 

negotiations  superseded  by  writing,  1625. 

contract  in  writing,  may  be  altered  by,  1698. 

representation  in  insurance  may  be,  2571. 

will  may  be,  1276. 

declarations  of  auctioneer  cannot  modify  written  conditions  of 
sale,  1795. 
Orphans,  corporations  may  be  formed  for  maintaining  asylums  for  sup. 
port,  &c.,  of,  2^. 

in  asylums,  may  be  apprenticed,  how,  265. 

See  Act  of  March  7, 1874,  Appendix,  p.  478. 

{^STEXSIRLK  AOENCT       See  AOENCT. 

OnxMsiBLB  Authority.    See  Authoritt. 

Otib-Iksurancb,  return  of  premium  on,  how  made,  2620. 

return  of  premium  on,  effected  by  simultaneouspolio!afi» 
return  of  premium  on,  by  successive  policies,  2622. 

See  UfSUEAHOB. 

IWHxm,  who  may  be,  671. 

•U  property  has  669. 
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of,  wh»t  the  8tat«  is.  $  670. 
alieiu  Inheriting,  warn,  mast  claim  as,  672. 
rights  of,  782. 

of  thing,  owns  its  prodncts,  782. 
of  future  estate,  may  use  easement,  when,  8D6. 
of  dominant  tenement,  may  enforce  easement,  809. 
of  serrient  tenement,  may  recorer  land  subject  to 
Joint,  defined,  683. 
in  common,  defined,  686. 
in  partnership,  defined,  684. 
of  ship,  controversy  between,  how  determined,  964. 
delivery  of  deposit  to  Joint,  how  made,  1827. 
in  real  property,  rights  of,  as  to  boundaries,  89(^-881. 
in  real  pronerty,  rights  of,  entitled  to  everything  b«neatiK  oi 

above  it,  829. 
in  real  property,  rights  of,  to  lateral  and  subjaoent  support,  832 
in  real  propertv,  rights  of,  to  trees,  883. 
of  life  estate,  how  may  use  it,  818. 
duties  of,  840. 

of  estate  for  years  or  at  will,  rights  of,  819-820. 
mutual  obligations  of  coterminous,  841. 
rights  of  coterminous  to  support,  832. 
remedies  of,  for  injury  done  to  inheritance,  826. 
for  life  or  years,  effect  of  conveyance  by,  In  excess  of  his  «i 

tate,1108. 
thing  obtained  without  consent  of.  to  be  restored,  1712. 
depositary  to  give  notice  to  real,  of  thing  depositefd,  182B. 
finder  of  lost  property  to  give  notice  to,  1866. 
of  property  found,  may  exonerate  himself  from  elatm  of  fladt* 

effect  of  insurance  by  part,  2590. 
may  recover  specific  property,  838^ 
of  ship.    See  Ship  Ownsk. 
NrriBfSip,  defined,  654. 

wliat  may  tie  the  subject  of.  655 
wild  animals,  when  the  subject  of,  6G^» 
modification  of,  678. 
absolute,  defined,  679. 
qualified,  defined,  680. 
several,  defined,  681. 
ioint,  defined,  688. 
in  partnership,  defined,  684. 
in  common,  defined,  6^-^86. 
of  thing  formed  by  uniting  materials,  1029. 
eonditions  of,  707. 

di-iposition  of  income  during  suspension  of,  78k. 
termination  of,  739. 

suspension  of  absolute,  of  a  term  of  years,  770. 
of  product  of  the  mind,  980-981. 
of  trade-marlcs  and  signs,  991. 
of  good  will  of  business,  992. 
of  title  deeds.  994. 
of  fixtures,  1018. 
of  alluvion,  1014. 

of  land  formed  by  sudden  removal  of  bttik,  lOUw 
*    of  islands  in  navigable  stzeams,  1016. 
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Dwaenhip,  of  islands  in  unnayigable  Btreanur,  §  1017. 
of  islands  formed  by  diyision  of  stream,  1018. 
of  abandoned  bed  of  stream,  1019. 

of  thing  formed  by  uniting  property  of  Beveml  ownen,  1026, 1060 
of  thing  formed  bj  one  with  materials  of  another,  IwSi, 
of  water,  how  acquired,  1410. 
finder  of  lost  property  may  require  proof  of,  1866. 
See  Estates  ;  Interests  ;  Propertt 

PAftXMT,  abduction  of,  forbidden,  49. 

may  dispute  legitimacy  of  child,  105. 

obligation  of,  as  to  support,  &o.,  of  child,  196. 

allowance  to,  for  support  of  child,  201. 

has  no  control  over  property  of  child,  202. 

remedy  for  abuse  by ,  208. 

when  authority  of  ceases,  204. 

remedy  where,  dies  without  providing  for  support  of  ehild,  206. 

when  liabU  for  necessaries  furnished  child,  207. 

when  not  liable  for  necessaries  furnished  child,  206. 

may  relinquish  services  and  custody  of  child,  ^1. 

right  of,  to  determine  residence  of  ehild,  213. 

when  may  bring  action  for  exclusive  control  of  child,  199. 

when  neither,  has  superior  right  to  control  of  ehild,  198. 

abandoning  child,  presumptively  relinquishes  control  of  it,  211 

consent  of  both  necessary  to  adoption  of  child,  224. 

appointment  of  guardian  by,  241. 

consent  of,  when  necessary  to  apprenticeship  of  child,  265. 

abandonment  of  child  by.    See  Act  March  7, 1874,  Appendix,  p. 
478. 
Pabsnt  and  Child,  marriage  between,  incestuous,  59. 

legitimacy  of  relationship  between,  193-194. 

reciprocal  duties  of,  as  regards  maintenance,  206. 

contract  of  either  avoided  by  menace  or  duress  id  the  other, 
1589-1570. 
Partial  Perpormanoe,  effect  of,  1477. 

offer  of,  void,  1486. 

when  extinguishes  obligation,  1524. 

makes  oral  contract  of  sale  valid,  when,  1741. 

effect  on  guarantor  of  principal's  accepting,  2822. 

does  not  extinguish  lien,  2912. 
Partition,  of  dominant  tenement  807. 

Partner.    See  Partnership,  2395-2397,2402-2405,2410-2418,2417,2418, 
2444-2445. 
General     See  Partnership,  2428-2431,2435-2488,  2442-2444,  2149, 
2451-2454,  2458-2460, 2462. 

change  of  interest  of,  does  not  avoid  insurance,  2557. 

effect  of  insurance  by  one  of  several,  2590. 
Special.    See  Partnership,  2489-2494,  2601-2502  2508, 2510. 
Mining.    See  Partnership,  2511-2516,  2519. 
fAinrsRSHiP,  interest,  wtiat,  684. 

partners  may  agree  not  to  carry  on  same  bofiness  in  city  or  ^owi 
after  di^■'?olution,  1675. 

defined,  2896. 

joint  use  of  BlL<pdoe«  not  4»eatfl^  2896. 

lonnation  of,  2897. 

inroperty,  dttfined,  2401. 
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NrtBOTship,  propertT,  pftrtnen'  interest  In,  $  2108. 

property  to  oe  applied  to  pftrfcnenhip  debts,  9406. 
proper^,  what  is  presumed  to  be,  ImOO. 
property,  power  of  partner  over  in  liquidation,  216L 
profits  and  losses,  how  divided,  2408. 
when  agreement  for  division  of  losses  implied,  2404. 
obllsations  of  parties  to,  2410. 
parties  to,  must  act  in  good  faith,  2111. 
parties  to,  to  account,  2412. 
parties  to,  to  serve  without  compensation,  2418. 
renunciation  of,  2417. 
effect  of  renunciation  of,  2418. 
6'siMra/, 

defined,  2424. 

bound  by  a  decision  of  the  majority,  2428. 

each  partner  agent  for,  2429. 

authority  of  partners  in,  2490. 

acts  in  bad  faith  do  not  bind,  2481.  ^ 

profits  of  partners  belong  to,  2436. 

partner  in,  may  not  engage  in  certain  business,  2486 

partner  in,  may  engage  in,  what,  2437. 

partner  in,  must  account  for  certain  profits.  2488. 

partner  in,  liability  of,  to  third  persons,  2442. 

partner  in,  liability  of  one  held  out  as,  2444. 

partner  in,  who  liable  as,  2446. 

duration  of,  2449. 

total  dissolution  of,  2460. 

partial  dissolution  of,  2461. 

partner  entitled  to  dissolution  of,  2462. 

notice  of  termination  of,  2463. 

notice  of  change  of  name  of,  2464. 

partners'  powers  after  dissolution,  2468. 

liquidation  of,  who  may  act  in,  2469. 

liquidation  of,  who  may  not  act  in,  2480. 

liquidation  of,  powers  of  partners  acting  fan,  2461-240. 

use  of  fictitious  name  in,  2466L 

name  of  foreign,  2487. 

certificate  of,  to  be  filed,  2468. 

new  certificates  required  on  change  of,  2460. 

register  of,  kept  by  county  cleriu,  2471. 

how  formed,  2477. 

of  what  to  connist,  2478. 

certificate  of,  must  be  made,  2479. 

certificate  of,  must  be  acknowledged  and  recorded,  2480. 

liability  of  partners  in  making  false  certificate,  2481. 

affidavit  as  to  sums  contribute  to,  2481. 

requisites  for  forming,  2482. 

certificate  to  be  published,  2488. 

affliUvit  of  publieation  of  certificate  to  be  filed,  2484. 

renewal  of,  2486. 

who  may  transact  business  of,  2489. 

special  partner  in,  may  investigate  and  advise,  2480. 

special  partner  may  lend  to  and  recover  from,  2481. 

special  partner  must  not  withdraw  ciH|»ital  from,  24fl6, 

special  partner  may  rsceive  profits  fnum,  2484. 
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ga  ml  partnen  may  sue  and  be  ra«d  alooe,  1 2183. 

trf'^.Hfer  of,  wi^h  intent  to  prefer  creditors,  ToJd,  2498. 

lia'<ility  of  general  partner  in,  2500. 

liability  of  special  partner  in,  2501. 

liaoility  of  special  partner  for  unintentional  act,  2602. 

who  may  question  existence  of,  2508. 

how  made  general,  ^7. 

how  new  special  partners  may  be  admitted  to,  2606. 

dissolution  of,  2600. 

name  of  special  partner  in,  not  to  be  used,  when,  2510. 

how  formed,  2511-2512. 

rights  of  members  of,  251S-2515. 

how  effected  by  purchase  of  interest,  2516-2518. 

majority  of  control.  2520. 
PASSBireBR.    See  Carrier,  2103.  2176, 2180,  2182-2186, 2187-2191,  33U 
Pasture,  right  of,  i^rvitude,  801. 
Pawsbrokkr.    See  pledge;  Fledgbe;  Plbdob  Holder. 
Patbe,  under  negotiable  instrument  mu«it  be  ascertainable,  8069. 

negotiable  instrument,  when  payable  to  fictitious,  8103. 

option  of,  as  to  payment,  8090. 

indorser,  when  liable  to,  8117. 
Patxikt,  of  money,  wife  cannot  make  contract  for,  167. 

defined,  1478. 

application  of  general.  1479. 

pecuniary  obligation,  now  extinguished  by  offer  of,  1500. 

effect  of  offer  of,  on  accessory  of  obligation,  1504. 

of  less  than  liquidated  debt,  effect  of,  1524. 

to  agent,  when  sufficient,  2335. 

when  necessary  to  claim  on  indemnity,  2778. 

of  negotiable  instrument,  maybe  made  to  whom,  3164. 

payee's  option  as  to  class  of,  9090. 

for  honor,  may  be  made,  when^S^OS. 

for  honor,  how  may  be  made,  8205. 

for  honor,  must  be  accepted,  3204. 

for  honor,  bow  made  in  case  of  foreign  bill,  8288. 

time  and  place  of,  8009-8100. 

See  Offer  of  Performance  ;  Performanob. 
Ps5AL  Law,  specific  relief  not  granted  to  enforce,  3869. 
Pbsaltt,  surety  not  liable  beyond,  2886. 

specific  relief  not  granted  to  enforce,  8369. 

contract  with,  may  be  specifically  enforced,  8889. 
PsBFORMANCB.    See  Debtor,  1478-1474, 1476, 1479, 1512, 1514. 

when  time  appointed  for  falls  on  a  holiday,  11. 

grantee  entitled  to  grant  on,  of  precedent  condition^  lllOi 

of  condition  precedent,  when  necessary,  1439. 

of  condition  precedent,  when  excused,  1440. 

to  one  Joint  creditor  sufilcient,  1476. 

effect  of  partial,  1477. 

when  ealled  payment,  1478. 

offer  of.  .  See  Offbr  of  Perfobmanoi* 

when  pledgee  must  demand,  8001. 

how  excused,  1511. 

•fleet  of  refusal  to  accept,  bef on  offer,  Ifilft. 

of  eooditloiis  of  proposal,  is  sooeptemw,  IM. 


Itefamuuioe,  ol  eontnet,  time  of,  $  1667. 

eztendoii  of  time  of,  how  elDwcedjl6M 

rarety  may  compel,  by  prlneipal,  2848. 
fmowAL  PsoPBRTT,  term  indudee  what,  14. 

defined,  668. 

application  of  interest!  in  real  property  tir,  701. 

bjr  «rbat  law  goyemed,  946. 

of  wife  to  be  stated  in  an  inTentory,  165. 

non-negotiable  written  contract  for  dellTeiy  of,  tmufBrable,  1168 

contract  for  sale  of.  1789. 

lien  of  seller  of,  8049 ;  lien  for  services,  8051. 

real  property,  when  deemed,  1838. 

accession  to.    See  Accbssion. 

transfer  of.    See  Sals  ;  TBAirspnt. 

beqnestof.    SeeBsQUMT;  Leoact;  Wtu*, 

mortgage  of.    See  Mortoagk,  P£Rso>ai.. 

pledge  of.    See  Plbdob. 
Pbmou AL  Relations,  right  of  protection  from  injury  to,  48. 

rights  of,  forbid  what,  49. 

right  to  use  force  to  protect,  50. 
PlUOVAL  llBPKBSBNTATiyEs,  of  minor,  when  may  disidSrm  hiBoonteBot,  81 

property  of  intestate  passes  to,  1384. 

to  distribute  property,  how,  1884. 

possession  of  legacy  obtainable  only  from,  1368. 

InTentory  by  legatee  for  life,  when  to  be  delivered  to,  1806b 

of  seaman,  wlien  entitled  to  his  wages,  2062. 
See  Succession  ;  Will. 
Pbkboval  Riobts,  defined  and  regulated,  48. 
PiESONS,  defined,  14. 
Pbbbomb  OP  UnsouND  HiiTD,  term  inolndes  what,  14. 

custody  of,  82. 

when  cannot  contract.  88. 

when  may  contract,  89. 

powers  of.  whose  incapacity  has  been  adjudged,  40. 

when  clyiily  liable  for  wrongs,  41. 

not  liable  in  exemplary  damages,  41. 

guardianship  of,  268. 
PmnON,  of  judgment  creditor  to  liaye  homestead  appralMd,  IflAft 

such  to  be  verified,  1246. 

such  to  be  filed  with  county  clerk,  1247. 

copy  of,  to  be  served  on  claimant,  1248. 
PLIMI.    See  Salb,  8000, 8011. 

defined,  29S6. 

what  to  be  deemed,  2987. 

lien  of,  dependent  on  possession,  2988. 

eovni  increase  of  property,  298». 

lienor  may,  to  extent  of  lien,  2990. 

factor  may  not,  property  of  his  principal,  2868. 

when  valid  against  real  owner,  2991 

lender,  defined,  2992. 

E ledge  lender  may  withdraw,  when,  29M. 
Older,  defined,  2998. 
holder,  obligations  of,  2996. 
further,  when  may  be  required,  2999. 
sale  of,  may  be  made  when,  8QUO-80QBI 
be  contained  in  netc^lUltle  instnuBSBl, 
See  LiSR. 
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PLBMin.    BjfiPuoOK*  $$  2988, 2998i  2989 ;  Sau, 9000^8008  aOOMWii 

Plidoi  Holder,  defined,  2993. 

mtut  enforce  all  righto  of  pledgee,  2996. 

for  reward,  cannot  exonerate  himaelf ,  2996. 

for  reward,  liable  as  depositary  for  reward,  2997. 

gratuitous,  may  exonerate  himself^  bow,  2995. 

gratuitous,  liable  as  gratuitous  depositary,  2998. 

can  purchase  from  pledgor  only,  SOIO. 
ruB>aoB.    See  Pledoe,  29&,  ^2,  2991,  2999 ;  Sau,  SOQlraOM,  8007, 

8008, 8010. 
riDUOT  OP  Insurance.    See  Insurance,  2576, 2586-2693;  2505>26fi9,  2606, 

2807-2008,  2612,  2764. 
Possession,  summary  proceedings  for,  of  property,  794. 

owner  of  property  in  adverse,  may  transfer  his  title,  1047. 

means  of  obtaining,  of  persona,  property,  necessary  to  ralidlty 
of  gift,  1147. 

of  legacies,  how  obtained,  1333. 

damages  for  unlawful,  of  real  prop«rtyj8334. 

quiet  covenant  of,  implied  in  hiring,  1927,  1956f. 

lease,  when  renewed  by  continued,  1946. 

mortgagee  not  entitled  to,  2927. 

mort^igee,  when  may  take,  of  mortgaged  personal  propertsr,  2966 

change  of,  necessary  in  pledge,  2988. 

when  transferred  for  security  deemed  pledged,  2987. 

bottomry  lien  is  independent  of,  3027. 

yendor's  lien  is  independent  of,  3046. 

seller  of  personal  property,  lien  dependent  on,  8049. 

purchaser  of  real  property,  lien  independent  of,  3060 

lien  for  services  is  dependent  on,  3051 

factor's  lien  is  dependent  on,  3053. 

banker's  lien  is  dependent  on, 3054. 

shipmaster's  lien  is  independent  of,  3055. 

seamikn's  lien  is  independent  of.  3056. 

officer's  lien  is  dependent  on,  3057. 
POWIR,  minor  cannot  give  delegation  of,  38. 

person  of  unsound  mind  c&nnot  give  delegation  of,  40. 

what  express  trusts  are  valid  as,  860 

when  deemed  part  of  the  security,  858. 

execution  of;  860. 

of  sale,  may  be  conferred  by  mortgage,  ^82. 

<d  reyocaUon  of  trust,  may  be  reserved  by  trqajbozi  228A 

married  women  may  be  vested  with,  714. 

general  and  beneficial,>to  married  women,  917. 

absolute,  unaccompanied  by  trust,  gives  estate  in  fee,  nhuk 

of  revocation,  when  deemed  executed,  1229-1^0^ 

to  devise,  how  executed  by  terms  of  will,  1830. 

to-excout(ff,  to  appoint  executor,  void,  1872. 
fOUBB  Of  A-noRNET,  by  married  wooiemi  void  unless  ackii»wledMd,  hov 
109t.  ^^ 

duties  of  gratuitous  employee  accepting,  1971 . 

to  execute  mortgage,  requisites  of,  2988 

SeftJ^QBiwr  IN  Fact,  1095, 1^04 
■*mi8CEipnoN,  title  by.  .1007. 
PmisncPTioN,  established  by  Iap«a  of  timet  in  cUvovet  121^ 
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ftopnty,  !iit«Mili  In,  $}  fOr-TOt 

intexests  in,  abMlvte,  Vi9k 

interests  In,  qualified,  ttO. 

interests  in,  seyeraL  68L 

interests  in,  joint,  688. 

interests  in,  partnership,  684 

in^.ere8tii  in,  in  common,  686-'686. 

interest  in,  present,  689. 

Ititure  interests  in.  680. 

perpetual  interest  in,  691. 

future  interests  in,  rights  of  poMthumooi  ehildnaa  1b,  60. 

fnture  interestn  in,  pass  by  transfer,  699-700. 

future  iuterests  in,  none  unless  specified,  708. 

future  Interests  in,  how  defeated,  789-740. 

future  interests  in,  when  not  defeated*  741-742. 

future  interests  in.  Tested,  694. 

future  interests  in,  contingent,  696. 

future  interests  in,  contingent,  may  he  altematiTe,  696 

future  interests  in,  contingent,  not  Toid  hecansa  infrolMM 
697. 

interests  in,  perpetual,  691. 

Sntereat  te,  Umited.  m. 

oonditional  ownersnH>  in,  707. 

iwtodnts  upon  alienation  of,  711,  711^716. 

aceumalatioas  of  inomne  at,  723L 

faicome  of,  defined,  748. 

wliat  may  be  disposed  of  by  will,  1270, 1274. 

acquisition  of,  1000-1001. 

acquisition  of,  by  oocupancj.    Bee  Ooocpahot. 

acquisition  of,  by  prescription.    See  Pbmcbiphimi. 

aoquisitkm  of,  by  accession.    See  AoossuoN. 

aequiKition  of,  by  transfer.    See  Qrakt  ;  TaAXsns. 

acquisition  of,  by  succession.    See  Sucosssiov. 

acquisition  of,  by  will.    See  Wiu.  I 

partnership.    See  Partnirship. 

See  EsTATu;  Persoxal  Propertt;  Powsrsj  Bbax.  PBOvnn  ' 

Servitudes  :  Usss  Awn  Trusts. 
PaOTxsT.    See  Bill  op  JBschaxoe,  8225^8282. 
Publication  Privile«e]>.    See  Libil. 
PuRCBASR  M<»>EY,  priority  of  meirtgage  lor,  9696.  I 

lien  for,  8946.  . 

See  pRici.  ' 

PrmoDASiR,  highest  bidder  to  be,  at  auction  sale  of  delinquent  stock,  3tt 

when  corpoxatioii  may  be,  at  auction  sale  of  delinquent  atoek 
843. 

of  franchise  of  corporations,  powers  and  duties  of,  889-890. 

heln*  of  tenant  for  life  when  take  as,  779. 

resulting  trust  not  to  prejudice,  866. 

omisidon  to  declare  trust  in  eonveyanca,  how  affeeti,  869. 

grant,  how  far  conclusiTe  as  to  be.  1107. 

instruments,  when  Toid  against  suosequent,  1227. 

instruments,  when  not  Told  agatest  aubaeqnent,  1228. 

rights  of,  from  deyisee  not  imjpalnd  by  hia  aonTejMMt,  when 
1864. 

when  sale  of  ytnoBal  pKmea^  poid  MpainaftkitAIO. 

when  mortgage  of  personal  property  Toid  l^pltesi  anbaaqntnt,  MM 
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PwchMWT^  f'^'^^S^  ctmaoi  be,  from  plMtgw,  «zo^  frj  diiwt  dcalfa^ 

of  real  property,  lien  of,  8060. 

certain  traiuBfers  void  against,  8440, 

lien  of  seller  or  bnyer  not  valid  against  snlMoqaent,  8048. 

grant  by  person  having  power  of  revocation  epezates  «•  revooft- 

tion  in  favor  of,  when,  1229. 
See  Grant  ;  Inoumbbancbr  ;  Li8N  ]  Mobt«40B  ;  Novioi ;  Reccbd 

Railboad  CoRPORATioirs.    See  Cosporatioits,  286,  281, 294, 286, 454-468 

466-491. 
Street.    See  Corporations,  286.  291,  294, 497-499, 601-611 
BxAL  Estate,  term  iucluden  what,  14. 
ElAL  Fropertv,  term  includes  what,  14. 

defined,  658. 

interests  in,  how  denominated,  70ir 

application  of  interests  in,  to  personal  propeitj,  3GS* 

limitation  on  leases  of  certain,  717-718. 

general  provisions  concerning,  T66. 

estates  in,  761. 

estates  of  inheritance  in,  762. 

fee  simple  estates  in .  762. 

fee  tail  abolished,  763. 

contingent  remainders  in,  764. 

freehold,  765. 

ehattois  ceal,  or  estates  tot  years  in,  746. 

ehattel  interests,  or  estates  at  will  in,  765. 

•states  in,  for  the  life  of  third  person,  766. 

future  estates  in,  767. 

estates  in  reversion  in,  768. 

estates  in  remainder  in,  769. 

creation  of  rM&ainders,  future  and  eonting^t  Ib,  778. 

limitation  of  successive  estates  for  life  in,  774. 

remainders  on  estate  in,  775-776. 

•state  in,  for  life,  remainder  of,  777. 

burdens  and  servitudes  upon,  801-802. 

rights  of  owners  of,  829. 

rights  of,  in  respect  to  water,  818, 880. 

how  may  be  used  by  tenant  for  life,  818. 

how  may  be  used  by  tenant  for  years  at  will,  818-821 

remedies  of  grantees  for  rents  and  reversions  (rf,  821. 

remedies  of  lessor  against  assigns  of  lessee  of,  822. 

remedies  of  lessee  against  assigns  of  lessor,  828. 

remedies  on  leases  for  life,  for  rent  of,  824. 

rent  on,  how  recovered,  824-825. 

who  may  sue  for  injury  to  inherkasce  in,  828. 

boundaries  of,  by  water,  830. 

boundaries  of.  by  ways,  881. 

lateral  and  subjacent  support  to,  832 

trees,  883. 

obligations  of  owners  of,  840. 

teneut  for  life  in,  duties  of,  840.  ' 

ec^erminous  owner,  rb^hts  of,  841. 

uses  and  trusts  in,  84f. 

ownendiip  of  imtrumenta  alfootinf  ikU  to,  88t- 


B7S  IVDEX. 

WmtX  Floperty,  wocda  of  Inherltanoe  not  meoenaiy  to  mn  a  Im  in,  1 1091 

fee  simple  title  in,  when  presumed  to  pass,  1105. 

subsequently  acquired  title  to,  passes  by  operation  cf  law^  1106 

instruments  affecting,  when  deemed  to  impart  notioe  oi  ooii> 
teuts,  1207. 

lien  of  seller  of,  3046 

lien  of  purchaser  of,  3060. 

when  deemed  personal,  after  testator^s  death,  1888. 

aipreement  for  sale  of,  1731, 1741. 

afl^reeinent  for  sale  of,  form  of  grant  in  execution  of,  1782. 

agreement  for  sale  of,  wliat  covenants  required  by,  1733 

form  of  such  covenants,  1734. 

contract  for  sale,  1740. 

sale  of.    See  Sale. 

transfer  of.    See  Grant  ;  Tbansfer. 

uses  and  trusts  in.    Sec  Uses  amo  Trusts. 

powers  in.    See  Powers. 

accesiaon  to.    See  Accession. 

hiring  of.    See  IIiriko. 

mortgage  of.    See  Morto^qe. 
RlonvER,  court  may  appoint  to  enforce  alimony,  140. 
HscoRDKR.    See  Recording,  74, 165, 1169, 1172,  2480, 2509,  2940, 2959. 

declaration  of  marriage  must  be  filed  with,  1 1 . 

inventory  of  wife's  property  to  be  filed  with,  165. 

selection  of  right  of  way  by  corporation  to  be  tnnsmitted  U 
8T1. 

city  or  county  may  take  proof  or  acknowledgment  of  instn 
ments,  1181. 

fees  oi,  must  be  indorsed  on  all  instrnmoits,  1165. 
tMOBDDre.    See  Mortgage,  2933-2935, 2940-2941, 2952, 2969-2968. 

of  marriage  certificate,  74. 

of  marriage  declaration,  75. 

of  inventory  of  wife's  separate  property,  165. 

effect  of  such,  166. 

of  marriage  settlements,  179. 

effect  of  such,  180. 

of  by-laws  of  corporation,  304. 

what  subject  to,  1168. 

Judgments  subject  to  without  acknowledging,  1159, 1204. 

letters  patent  subject  to  without  acknowledgment,  UOO.* 

Ererequisites  to,  1161. 
ow  effected,  1162. 
of  transfers  in  trust  for  benefit  of  creditors,  1164. 
in  what  ofilce  to  be  made.  1169. 
when  deemed  recorded,  1170 
books  for,  1171. 
duties  of  officer,  1172. 
tmn&fers  of  ships,  1173. 
legality  of  prior,  not  affected,  1205. 
as  evidence,  1206-1207. 
what  notice  deemed  from,  1207. 
where  and  to  whom  notice,  1213. 
priority  of,  establishes  priority  of  right,  1214. 
of  revocation  of  power,  1216. 
•ffect  of  want  of,  1217. 
9i  instrunMots  affecting  homesteads,  1244. 
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BceonUng  of  homestoad  deelantion,  $}  1261, 1268. 

of  noUce  of  appropriation  of  water,  1415. 

of  etrtifieate  of  f  ormatioe  of  special  Mrteerahip,  2480. 

of  renewal  of  special  partnership,  24S5. 

of  dissolution  of  special  partnership.  2600. 
BxDiMPTiOM,  of  franclxise  by  corporation,  802. 

person  having  interest  in  property  subject  to  lien,  lias  ilglit  of 
2908. 

inferior  lienor  has  right  of,  2904. 

how  made,  290&. 

contract  in  restraint  of,  void,  2880. 

right  of,  may  be  foreclosed,  'i!931,  2967. 
See  LiiN ;  Mortgaob. 
RiLATioasHiP,  husband  and  wife  cannot  by  contract  impair  their  Iq^al 
159. 

deffrees  of,  how  computed,  1889-1383. 

of lialf  blood  gives  right  to  succeed,  1894. 

succession  through  illegicimate,  when  allowed,  1888. 
Relatites,  mutual  right  of  defence  of,  43, 50. 

may  protect  child  from  parental  abuse,  ^3. 

legacies  to,  when  charg«^ble  with  debts  of  testator,  1061 

wnon  Hlegitlmate,  take  by  succession,  1388. 

of  half  blood  succeed  alike  with  whole  blood,  1894. 

alienage  of,  does  not  affect  right  of  succession,  1404. 
RiLiASX,  of  future  interests  in  property,  699. 

of  debtor  by  substitution  of  new  one,  1581. 

by  creditor,  how  made,  1541. 

effect  of  general,  1542. 

of  several  Joint  debtors,  1548. 
KIUXF,  in  general,  3274. 

compensatory,  the  usual  form  of,  8274. 

specific  and  preventive,  limited  to  special  caaef,  WtSit 

from  forfeiture,  3369. 

to  be  given  only  in  special  cases  .8275, 8366. 

specific,  how  given,  8367 

preventive,  how  given,  3868. 
SeeDAMAOBs;  Injuhction;  Pektxhtitb  Rsu v  ;  Spicino  Rkhp. 
RniMOUs,  Social,  and  Bshkvolskt  Corpoeatioms.    See  CoKPOAAZMMm 
285,  S»6,  593-601. 
^  Kkmaihdxrs,  defined,  769. 

certain,  valid,  764. 

contingent,  on  prior  remainder  in  fee,  772. 

when  may  oe  created,  773. 

upon  successive  estates  for  life,  775. 

on  a  term  of  years,  776. 

for  life  upon  a  term  of  years,  777. 

upon  a  contingency,  778. 

to  heirs,  when  title  vests  under,  779. 

construction  of  certain,  780 

owner  of  estate  in,  may  sue  for  injury  to  inherit«aoe,  826. 

death  of  devisee  before  testator  does  not  affect  certain  intei 
in,  1814. 

See  FurrntK  IimaiaTS. 
k  Brat,  right  of  taking,  may  be  held  as  a  servitude,  802. 

remedies  for  recovery  of,  821. 

ramedies  for  recovery  of,  by  antgneas,  832-828. 
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^•Bt,  under  loaM  for  lite,  how  neoftered,  1 89i. 

dependent  on  lif  e^  when  reooToniUe,  82&. 

payneAt  of,  by  Mnant  io  grantor,  when  btedtaf  •■.gnAtee.  Ill] 

coTenant  for  payment  of,  runs  with  the  landy  H68. 

term  of  hiring,  how  indicated  hy,  1M4. 

acceptance  of,  when  opecntee  as  renewal  of  leaae^  IMS. 

when  payable,  1947. 

forfeited  by  letting  room  in  parts,  1960. 
RlPAiB,  owner  of  estate  for  life,  to  keep  buildings  in,  840. 

coterminous  owners  bound  to  keep  fence  in,  841. 

tenant  for  life  to  keep  fence  in,  840. 

owner  for  voyage  to  keep  ship  ia,  96&. 

borrower  must,  when,  1889w. 

hirer  must,  when,  19^. 

landlord  must,  when,  1941. 

tenant  may,  at  expense  of  landlord,  when,  1942* 

letter  of  personal  property  must,  18o6. 
hirer  of  personal  property  may,  at  expense  of  letter,  1866. 
of  ship,  shipmaster  may  contract  for,  2876. 
BVKAL,  of  former  statutes,  20. 
KiiisxircB,  right  of  husband  to  select,  108, 156. 

if  husband  selects  unfit,  wife  not  bound  by  such  atlectlon,  104. 
guardian  to  select  for  ward,  248. 
requisites  in  r^pard  to,  in  actions  for  diToree,  1^ 
proof  of  actual,  required  in  actions  for  dirorce,  129. 
rieht  of  parent  as  regards,  of  child,  213. 
subsequent  chanse  of,  does  not  will,  1280. 
EttPORnENTiA,  defined,  8(J36. 

owner  may  hypothecate  by,  in  any  case,  8087. 
master  may  hypothecate  by,  when,  8088. 
law  of  bottomry-applicable  to,  3089. 
obligation  imposed  upon  ship  owner  by,  8040. 
See  BoTTOMRT ;  Uen. 
ButSAiNT,  right  of  protection  from  bodily,  48. 
of  marria^,  when  Toid,  710, 1676. 
of  alienation,  when  Toid,  711,  716. 
eontraet  containlnff,  on  legal  proceedings,  Toid,  IffTS. 
of  trade,  contract  in,  when  void,  1678. 
of  trade,  allowed  on  sale  of  good  will,  1674. 
of  trade,  allowed  on  dissolution  of  partnership,  1675. 
of  right  of  redemption  from  lien,  not  allowed,  2889. 
BlTOOATiox,  consent  to  separation  is  subject  to,  101. 
of  condonation,  121. 

grantor  reserving  power  of,  is  deemed  owner,  928. 
of  gift  in  view  of  death,  1161. 
of  power  of  attorney,  bow  only  can  be  effected,  1216. 
power  of,  when  deemed  executed,  1229, 1230. 
of  proposal  to  contract,  1586. 
of  proposal  to  contract,  how  made,  1687. 
of  tmst.  2280. 

of  continuing  guaranty,  2815. 
Of  WiU.    See  Will,  1272,  1279,  1286. 1292-1306, 1874. 
RMHn,  accrued  prior  to  taking  effect  of  tliis  Code  not  affected  by  M,  I 

person  of  unsound  mind  cannot  waivf,  40 
nlnor  maj  enlotoe  by  eivU  aetioB,  42. 


ElgMftot  poTMul  s»lMl;l<»,  forbid  win*,  f4». 

eortain,  subject  of  ownerahip,  G5o. 

in  wmtor,  how  acquired,  1410. 

may  be  waived,  8513. 

muHt  not  be  used  injuriously,  8614. 
Bmht  or  Wat,  granted  to  oorpomtions,  474. 

limitation  of  such,  476. 

selection  of  such,  how  certified  to,  47Sk 

as  an  easement,  801. 

air  a  servitude,  802. 
Bmu,  tBSured  against,  to  be  stated  in  policy,  2587. 

effect  of  altering  thing  covered  by  fire  insurance.  Increasing,  27B8 

effect  of  altering  thiiur  covered  oy  ftre  insurance,  not  increasing, 
2764. 
h  what,  may  be  insured  against  in  marine  insurance,  2656. 

stipulation  of  personal  liability  under  lK>tt(Mnry  independmt  cf , 
void,  8024. 

See  INSUEANTB. 

ROAO  CoBpoBATiONS.    See  Waoom  Road  GoapoRAnoNS. 

Balabt.    See  Compensation  ;  Wages. 
Iau,  defined,  1721. 

of  stock  for  delinquent  assessments,  341. 

when  corporations  may  purchase  at  such,  848. 

ef  franchise  of  corporations  under  executionS|888. 

such  not  to  affect  powers  of,  of  corporations,  891. 

of  franchise  under  execution,  where  made,  ^8. 

of  personal  property,  owner  of  future  interest  in  ]nay  compel, 947. 

transfer  of  personal  property  by,  1136. 

what  title  to  personal  property  passes  by,  1140. 

obligation  of  seller  of  pergonal  property  as  to  delivery.    Bee  Dl 

UVBRT. 

as  to  warranty.    See  Warranty. 

loff  homestead  on  execution,  1254-1256. 

rescission  of,  not  affected  by  stoppage  in  transit,  8080. 

power  of,  under  mortgage,  how  executed,  2d27. 

of  pledged  property  by  pledgee,  requisites  previous  to,  8000-8009 

notice  of,  may  be  waived,  dC08. 
,  of  pledged  property,  must  be  by  auction,  8005. 

^  of  pledged  property,  on  demand  of  pledgor,  8007. 

of  pledged  property,  surplus  of,  to  whom  paid,  8008. 

of  property  of  pledgee,  rUrhts  of  pledgee,  8000. 

cf  pledgee's  securities,  8006. 

Judicial,  of  pledged  property,  8011. 

subject  of,  must  be  what,  1422. 

factor  may  cause,  for  his  reimbumement,  2027. 

when  pledgee  may  purchase  at,  8010. 

on  credit  by  factor,  2028.' 

llabili^  of  factor  upon,  under  guaranty  eommisalon, 

of  delinquent  mining  property,  2520. 

extinction  of  lien  by,  2910. 

power  of.  may  be  conferred  by  mortgage,  2926. 

by  depositary  of  deposit  in  danger  of  perlsliing,  1887. 

%t  thing  found,  1869-1870. 
*~  rights  and  obligations  of  seller  under.    Bee  SaxiB. 

riiktiudobUiattoMof  bnywuiidar.    !••. 
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defined,  1792. 

when  coQiplete,  1798. 

withdrawal  of  bid,  1794. 

written  eonditions  of,  not  to  be  Miodffled,  1796. 

when  absolute,  1796. 

by  bidding  at,  a  fraud,  1797. 

auctioneers  memorandum  of,  binding,  1798. 
See  Auction  ;  Buter  ;  Deutert  :  Seller  ;  Warkahtt. 
8aita«i,  in  case  of  capture  of  ship,  ratable  deduction  to  be  ma 
seamen's  wages  for,  2060. 

who  entitled  to,  2079,  2725 
Satisfaction.    See  Mort«aoe,  2938-2941. 

of  judgment  against  corporations,  888.  i% 

of  judgment  against  homestead,  how  made,  1211. 

of  legacies  and  glft8, 1367. 

what  operates  as,  1523-1524. 

See  Accord. 

8ATING9  AND  LOAN  CORPORATIONS.     See  CORPORATIONS,  286,  571-579L 
Sea,  perils  of,  defined,  2199. 

perils  of,  carrier  not  liable  for  damages  caused  by,  2197. 
Seal,  defined,  14. 

private,  abolished,  1629. 

officer  taking  proof  or  acknowledgment  of  instrameat,  mauik 
affix,  1198. 

corporate  or  official,  how  affixed,  1628. 
Brameii.    See  Wages,  2051-2054, 2058,  2060, 2062-2068, 8066. 

defined,  2049. 

may  make  nuncupative  will,  when,  1289. 

power  of  shipmaster  over,  2087. 

how  engaged,  2050. 

how  discharged,  2060. 

cannot  be  compelled  to  ship  on  unseawwthy  tosmI,  SOU. 

restrictions  on  contracts  with,  2068. 

Uen  of,  8056.  ^ 

must  be  provided  for  in  sickness,  2061.  J 

must  not  ship  goods  on  his  own  account,  2064.  C 

liabiUty  of  for  injury  to  ship,  206a  ' 

llAWOiXBiNXSs,  seamen  not  bound  to  sail  when  reafloaabla  doubt  «iMl  ^ 

as  to,  of  ship,  2051. 

defined,  2682. 

implied  warranty  of,  in  insurance,  2681. 

at  what  time  must  exist,  under  insurance,  tt88. 

what  required  to  constitute,  2684. 

different  degrees  of,  during  voyage,  2685. 

for  the  purpose  of  insuring  cargo,  2687. 
nouinr,  for  alimony,  140. 

indorser  having,  not  entitled  to  notice  of  dishonor,  8157. 

to  be  given  by  assignee  for  benefit  of  creditors,  8467. 

contracts  of,  when  called  bail,  2780. 

held  by  creditor  or  co-surety,  surety  entitled  to  benefit  of, 

held  by  surety,  creditor  entitled  to  benefit  of,  2864. 

by  way  of  lien.    See  Lien,  2872. 

for  what  lien  may  be,  2884. 

for  cMlgMon  does  not  pvtvent  dixeet 
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immtitj,  of  moiteagee  not  to  be  impaired  hj  person  boand,  1 29S9. 

by  way  ox  pledge.    See  Pledge. 

for  third  person,  pledge  may  be  made  as.  2902. 

by  way  of  bottomry  (see  Bottombt),  801?. 

by  way  of  respondentia  (see  Kespondemtia.),  8086 
See  BoxD :  Surbtt  ;  Subettship 
glPOOTioy,  right  of  protection  from,  49. 

damages  for,  8389. 
BnixB,  of  good  will,  may  agree  not  to  carry  on  the  same  bosinMi, 
16*4. 

in  an  executory  contract  of  sale,  boand  to  insert  certain  eoT^ 
nantfi,  1784. 

righti>  and  obligations  of,  1748. 

as  depoKitary  before  delivery^  1748. 

iu  respect  to  renale  or  rescissionjll749,  ^ 

authiirity  of  auctioneer  froni^  2862. 

of  real  property,  lien  of,  304 <. 

when  lien  of,  of  real  property,  deemed  waiyed,  8047 

extent  of  lien  of,  of  real  property,  8U49. 

of  personal  property,  8049. 
Obligations  of,  as  to  Delivery,    See  Delitert,  1753-1757. 
Obligations  of.  as  to  Warranty.     See  Grantor  :   Sale  ;    Vmoft : 
Wabrantt,  1763-1766,  1768-1778. 
IVARinoir.    See  Desertion,  99-101 ;  Uusbakd  and  Wife,  159, 160 

husband  and  wife  living  in  state  of,  custody  of  child,  214. 
BimyAirT.  abduction  or  enticement  of,  forbidden,  49 

mjury  to,  forbidden,  49. 

relation  of  master  and,  264 

defined,  2009. 

term  of  hiring,  2010-2011 

renewal  of  hiring,  2012. 

time  of  service  of,  2018. 

to  deliver  over  to'  master  without  demand,  2014. 

master  may  disctiaige,  2015. 

See  Apprentice  ;  Employee  ;  Seeticb. 
tiBTlCB,  of  legitimate  unmarried  minor,  father  entitled  to,  197. 

of  illegitinukte  unmarried  minor,  mother  enUtled  to,  200. 

parent  may  relinquish,  of  child,  211. 

when  apprentice  may  recover  for,  276. 

of  depositary,  1889. 

contract  for,  cannot  be  specifically  enforced,  8890. 

employee  in  gratuitous,  duties  of,  1975. 

gratuitous,  when  may  be  relinquished,  1976. 

without  employment,  2078-2079. 

of  carrier,  other  than  carriage,  2203. 

See  Emplovbk;  Employment;  Servant. 
llBTIIUDES,  upon  land,  when  called  easements,  801. 

when  may  be  held  apart  from  the  luid,  802. 

by  whom  gran  table,  804. 

by  whom  may  be  held,  805. 

extent  of,  how  determined,  806. 

partition  of  burden  ot,  807. 

now  far  usable  by  expectant  owner,  808. 

who  may  enforce  by  action,  809. 

io  not  disqualify  owner  from  recovering 

bow  extinguished,  811. 


re 

BifBU&  4afln0«,f  14. 

owneithip,  68L 
Inr  An>  8hippiii»,  defined,  900. 

apportenanees  ef ,  96l« 

forel^,  9tB. 

domestic,  968. 

controTeny  between  part  ownen  of,  how  < 

who  rMponsible  for  repair  and  suppliee  of,  966. 

refinery,  enrolmenl.  and  license  of,  966. 

coUinioo  between,  from  bn«ch  of  rulen,  971. 

loeses  caused  by  collision  of,  how  apportioned,  9S9. 

transfer  of  interest  in,  to  be  in  writing,  11%. 

recording  transfer  of,  where  proTided  for,  1178. 

when  not  seaworthy,  seamen  need  not  sail  in,  9061. 

■eavprthiness  of,  defined,  2682. 

chaner  party  of,  defined  and  regulated,  1969. 

laws  of  mortgi^  do  not  apply  to,  2978. 

lien  en,  dOQV. 

hypothecation  of,  under  bottomry,  8017. 

shipmaster  may  procure  repairs  and  suppUes  ci,  287A* 

shipmaster  may  hypothecate^when,  28if. 

sbipmester  may  sell,  when,  2878. 

abandonment  of,  terminates  mast«r^8  power,  23S1. 

shipmaster  personally  liable  for  certain  contracts  for, 

liability  of  master  for  negligence  of  persons  employedon, 

part  owners  of,  not  partners,  2396. 
See  AfiAKDOifMENT ;   Bottombt  ;   Insukakci,  MAUin ;   tamiAitn 
Ship's  Uanaobr  :  Ship  Owkcrs  :  Yotaob. 
Bbxphastik.    See  Ship,  1959, 284&-2878, 2881-2383. 

how  appointed,  2084. 

must  be  on  board,  whenj2086. 

must  take  pilot,  when,  2036. 

power  of,  over  seamen,  2087. 

power  of,  OTer  passengers,  2088. 

power  of,  to  impress  pvirate  stores,  2089.  ^ 

must  not  abandon  ship  without  adTioe,  2010. 

duties  of,  on  abandoning  ship,  2041.  V 

when  must  not  trade  on  his  own  account,  20^ 

care  and  diligence  required  of,  2048. 

authority  of,  necessary  to  make  jettison,  2160.  ^ 

is  general  agent  for  owner,  2378. 

may  borrow  on  credit  of  owner,  2374.  

is  general  agent  of  owner  of  cargo  during  voyafe,  283ft. 

power  of,  to  sell  cargo,  2879. 

authority  of,  to  ransom  ship,  2380. 

responsibility  of,  for  negligence  of  pilot,  2384. 

when  may  hypothecate  ship  under  bottomry,  8019-8020. 

when  may  hypothecate  freightage  under  bottomry,  80iL 

lien  of,  8055. 
IkOOWHEBS.    See  Ship,  962,  2874,  2376.  2378,  2881. 

master  of  ship  appointed  by,  2035. 

when  manager,  called  what,  2070. 

when  manager,  not  entitled  to  compensation,  207!L 

shipmaster  general  agent  for,  2878.  j 

eontraet  to  ransom  ship,  by  shipmaster,  binds, 

when  responsible  for  negligence  of  ship,  2884. 
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,  obligationa  of,  §  2886. 
ship'i  manager  eaanot  bind,  to  an  inaoraace,  2889 
has  Uiiiurable  interest,  2660. 
Tafue  of  insurable  interest  of,  2661 
have  insurable  interest  in  expected  freightage,  2662. 
may  hypothecate  ship  upon  bottomry,  ^18. 
when  must  repay  owner  of  cargo  hypothecated  under  rmpttudM 
I  tia,  3U40. 

{  Ship's  Manager,  defined,  2070. 

duties  of,  2071. 

not  entitled  to  compensation,  when,  2072. 
powers  of,  2888. 
limitation  of  powers  of,  2389. 
Bbitwukck,  involuntary  deposit  may  be  made  in  case  of,  1815. 
r  duty  of  depositary  in  such  cobk,  1816. 

wages  of  seamen  not  lost  by,  206^. 

See  Abamdonm£nt  ;  Loss. 
BlSHATURK,  defined,  14. 

officer  taking  aelcnowledgment  must  affix,  lldS. 
in  indorsement  of  negotUble  instrument,  8109-^10. 
Blaitojee,  defamation  effected  by,  44. 

defined,  46. 
Bpioi^o  Pkrforhancx,  of  obligations  may  be  compelled,  when,  8884. 
not  enforced  unless  mutual,  3388. 
presumption  in  favor  of,  as  to  real  property,  8887. 
presumption  against,  as  to  personal  property,  8388. 
may  be  enforced  in  favor  of  party  not  bound,  when,  8888 
may  be  enforced,  notwithstanding  penalty  in  contract,  8389. 
not  enforced  iu  respect  of  personal  service,  8390. 
not  enforced  in  respect  of  contract  to  accept  arbitratioD,  8890. 
not  enforced  in  respect  of  act  which  party  cannot  perform,  8890L 
not  enforced  in  respect  of  agreement  to  procure  act  of  third  per- 
son, 3390. 
not  enforced  in  respect  of  indefinite  contract,  8390. 
not  enforced  against  party  not  liaving  adequate  consideration, 
3891. 
I  not  enforced  against  party  as  to  whom  contract  is  not  fair,  8391. 

not  enforced  against  party  not  freely  consenting,  8891. 
not  enforced  in  favor  of  party  in  default,  8892. 
*  of  agreement  to  buy,  not  enforced  when  title  doubtful,  8894. 

may  be  enforced  a^^dnst  persons  claiming  under  party  bound  to 

perform,  8395. 
of  crust  power,  may  be  compelled,  932. 
may  be  enforced  after  revision,  3402. 
Blaci  Companies.    See  Corporations,  286. 
BtATWts,  in  derogation  to  common  law,  how  construed,  4. 
effect  of  Code  on  existing,  5,  20. 

minor  cannot  disaffirm  contract  made  by  authority  of  special,  87 
insane  person  cannot  make  contract  without  express  authority 

of,  38. 
rights  granted  by,  subject  of  ownership,  655. 
Btoox.    See  Corporations,  293,  295, 301,  304, 307,  809,  810,  812, 822-828, 

340,  341,  343,  844,  d4t,  359. 
Btookholdkrs.    See  Corporations,  298, 801, 810, 822. 
^ppAU  IN  Transit,  right  of,  who  may  exeroise,  8070. 
when  may  be  exercised,  8078. 


180  urpxx. 

BfeopiNift  In  Tnnsit,  how  eflSBoted,  §  8079. 

does  not  rescind  sale,  8060.  ^\ 

BroEAai.    See  Caerisb,  2121-2122 ;  Depositart,  1861-1866, 1868. 
Btrket  Railroad  Corporations.    See  Railroad  Corpo&atioks. 
BOB-AaiST,  not  responsible  to  agent^s  priocipal,  2022. 

when  agent  responsible  to  principal  for,  2860. 

when  not,  2861. 

See  Ac  EXT. 
ScBP(S5A,  officer  taking  acknowledgment  may  issue,  1201. 
BuccKSSiorc,  rights  of  children  of  annulled  marria^  ^^i^* 

alien  taking  by,  when  must  assert  his  claim,  6i2. 

posthumous  children  take  by.  698. 

future  interest  may  pass  by,  699. 

pro|Hirty  may  be  acquired  by,  1000. 

\vords  of,  unnecessary  to  pass  a  fee,  1072.  ^ 

liMbility  of  iHjrsons  acquirhig  property  by,  1115. 

cbiUl  of  testator  bom  after  making  of  will  takes  by,  1800. 

child  of  testator  unprovided  for  by  will  takes  by,  when,  1807 

defined,  1383. 

both  real  and  personal  property  pass  by,  1884. 

to  whom  property  passes  by,  1^4. 

distribution  of  property  received  by,  1888. 

ilK'gitimate  child  takes  what  property  ^ytJ^ST. 

mother  of  illegitimate  child  to  take  by,  1888. 

computation  of  degrees  in  determining,  1888-1888. 

exclusion  from,  by  advancement,  1895. 

relatives  of  half  blood,  when  to  take  by,  1894. 

husband  takes  common  property  by,  on  death  of  wife,  1401. 

husband  and  wife,  divorced  and  in  &ult.  not  to  take  by,  1401. 

wife  takes  one  half  of  common  property  by,  on  death  of  hna 
band,.  1402. 

by  representation,  1408. 

aliens  may  take  by,  1404.  i 

when  State  takes  by,  1406-1406. 

when  State  takes  by,  subject  to  chaxges,  1407. 

persons  taking  by,  liable  for  debts  of  decedent,  1408. 

change  of  interest  by,  does  not  aflFect  insurance,  2666. 
PvoosssoRS.    See  Succession,  1394, 1403,  2951. 

of  decedent  may  dispute  legitimacy  of  issue,  196. 

of  employer,  when  must  compensate  employee,  1998. 

duty  of  trustee  as  to  appointment  of  his,  2260. 
See  Tersonal  Representatives;  Succession. 
feoPREiiK  Court,  justice  of,  may  solemnise  marriage,  70. 
ICREIT,  defined,  2831. 

apparent  principal  may  show  that  he  is,  2882. 

liahilit>  of,  cannot  exceed  terms  of  contract,  2886. 

liability  oi,  not  altered  by  judgment  against  principal,  2888. 

liability  of,  discharged  by  offer  to  perform  principal  obU|BitlMl 
2S39. 

interpretation  of  contract  of,  2887. 

how  exonerated,  2838,  2845. 

rights  of,  same  as  guarantor's,  2844. 

rights  of,  to  compel  creditors  to  sue,  &c.,  2846. 

rights  of,  to  compel  principal  to  perform,  2846. 

r^hts  of,  to  compel  principal  to  repay  him,  2847. 

rights  of,  to  compel  co-sureties  to  contribute,  2848i 
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imty,  rights  of,  to  enforce  remedief  of  ereditoir  agalmrt  nrindptti,  f  SMI 
rarhtfl  of,  to  benefit  of  aecnritleB  held  by  eredftor  or  eo^nrety 

rights  of,  to  have  prlncipars  property  taken  flist,  2860. 
rights  of  creditor  against,  28&6. 
releaf«  of  principal  releases,  lo48, 2819. 
indemnitor,  how  far  entitled  to  rights  of,  2779. 
indomsr  for  accommodation  hai*  rights  of,  8122. 
when  person  indemnifying  is,  2779. 

See  tiUARANTT ;  LsTTisft  Of  Credit. 
SUIETTSHIP,  contract  of,  defined,  2881. 
how  interpreted,  2887. 

See  GuARANTT ;  LsTTsa  or  Credit  ;  Surett. 

Tail,  estates  in,  abolished,  763. 

to  what  extent  valid,  764. 
Taxis,  owner  of  life  estate  must  pay,  84C. 

covenant  for  payment  of,  runs  with  land,  1468. 
Technical  U'ords,  how  construed,  13,  1827-1828. 
Teleoeapb  Corporations.    See  CoEPOBATioys,  286, 291, 294, 636-M2. 
Tenamt,  husband  and  wife  may  hold  property  as  joint,  or  in  commoa, 
161. 

for  life,  heirs  of,  when  talce  as  purehaaras,  779. 

at  will,  how  required  to  quit,  827. 

notice  to  change  term  of  lease,  operation  of,  8815. 

damages  for  wilful  holding  over,  8314. 

for  life,  rights  of,  818. 

for  years  or  at  will,  rights  of.  819-820. 

what  fixtures  may  remove,  1019. 

attornment  by,  when  unnecessary,  1111. 

attornment  by,  when  void,  1948. 

when  several  devisees  take  as  in  common,  1360. 

may  repair  at  expense  of  landlord,  when,  1942. 

eontinued  possession  of,  when  renews  lease,  1945. 

must  give  notice  to  landlord  of  adverse  proceeding,  1948. 

when  rent  payable  by,  1947. 

of  part  room,  entitled  to  whole,  1949. 

released  from  rent  by  letting  room  in  parts,  1949. 

See  Lamdlord. 
TBnAifBMT.    See  Will. 
Testator.    See  Will.  1276, 1279, 1292, 1298-1300, 1806-1307, 1812. 

property  of,  now  disposed  of  in  payment  of  debt,  1359. 

property  of,  payment  of  legacies,  1360. 

See  Bequest  ;  Devise  ;  Lioact  ;  Will. 
tBRBAT,  desertion  caused  by,  how  operates  as  a  ground  of  divorce,  98 

trustee  must  not  use,  to  obtain  advantage,  2228. 

partner  must  not  use,  to  obtain  advantage,  2411. 
See  Duress  ;  Menace  ;  Undue  Imflusmob. 
Jkm,  how  computed,  10. 

of  commencing  action  for  nullity  of  marriage,  83. 

certain  causes  for  divorce  must  continue  for  what,  107. 

of  commencing  actions  for  divorce,  127. 

of  creation  of  interest,  what,  749. 

in  which  alien  non-zesident  must  assert  his  claim  to  take  by  av» 
ceision,  672. 

of  delivery  of  graa*  presumption  of,  1065. 


I  ift  *iU«  nbvto  ^  ^rlnft,  f  ttW. 

At  vhfch  obligMtion  m vt  be  performed,  U9O-140iL 

not  of  essence,  unless  expressly  declared,  1482. 

of  perf ormaiuse  of  contrikct,  1^7. 

of  performauce  of  contract,  aiaj  be  extended,  1606. 

entire,  of  serrant,  belongs  to  master,  2018. 

to  which  representatkm In  insurance  refers,  2677. 

allowed  for  trarelling  to  record  personal  mortgage,  2S06. 

does  not  confirm  a  void  act,  8539. 

fiee  Lapse  op  Tun. 
Ttru,  of  act  establishing  the  Civil  Code,  1. 

filing  inrentory  of  wife's  property  gires  notice  ol  km,  106 

ownership  of  instruments  aflFecting,  994. 

of  property,  how  acquired,  1000-1001. 

by  occupancy,  1006-1007. 

by  accesHion,  1018. 

by  transfer,  1039. 

redelivery  of  in^nt  to  gra,ntor  <loes  not  reTest,  1059« 

fee  simple,  whou  presumed  to  pass,  1105. 

jubsequently  acquired,  passes  by  operation  of  Uv,  UflS. 

flubse(|uently  aoquii»d,  passes  by  will,  )jQ2> 

what,  passes  by  transfer,  1088, 1105. 

to  highway,  passes  by  transfer,  1112. 

to  personal  property,  what  passes  by  transfer,  1140. 

transfer  of,  under  executory  agreement  of  sate.  1141. 

when  buyer  acquires  better,  than  settler  has,  1142. 

Instruments  evidencing,  declared  by  judgment,  bow  pfOfid  tai 
record,  1169, 1204. 

what,  vests  by  homestead  declaration,  1266. 

to  homestead,  how  recorded,  1268. 

by  devise  by  will,  1311. 

when,  passes  by  specific  devise  or  legacy,  1868. 

to  thing  in  performance,  when  passes  to  creditor^  160E2. 

warranty  of,  to  personal  property,  1766. 

loan  for  use  does  not  transfer,  laoa. 

loan  for  exchange  transfers,  1904. 

to  freight,  by  transfer  of  bill  of  lading,  2127-2128. 

lmt)lied  warranty  of,  to  personal  pro^irtj,  is  authoittjr  to  igiAJ 
to  sell,  2328. 

lien  does  not  transfer,  2888. 
Tru  Deeds,  ownership  of,  994. 
Tolls.    See  Corporations,  514-619. 

right  of  taking,  may  be  held  as  a  servitude,  808. 
Taads,  contract  restraining,  how  far  allowed,  1678-1^76 

See  Business. 
TBAi#K-JiARK9,  subjects  of  ownership,  655. 

what  may  be  appropriated  as,  ^1. 

implied  warranty  of,  1772. 

See  Marks. 
blurspxE  of  services  and  custody  of  child,  how  only  can  be  cdKepteiilfl^ 

of  stock,  how  effected,  324. 

of  stock  of  married  woman,  bow  effected,  826. 

of  stock  of  non-resident,  how  effected,  .828. 

future  interests  may  pass  by,  699. 

effect  of,  where  consideration  is  paid  by  third 

•ffeet  of  omitttagio  declare  trust  In,  860. 
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ItMifer,  thing  in  aetdon  imhleift  «o,  1 9M. 

product  of  the  mind  subject  to,  962. 

good  will  of  business  subject  to,  998. 

property  acquired  by,  1000. 

defined,  1039. 

Toluntary,  defined,  1040. 

Toluntary,  consideKation  not  neoennrT  to  its  Talidlty  (see  Qira> 
1040. 

what  may  be  subject  of,  1044. 

mere  possibility  not  subject  of,  1045. 

right  of  reentry  subject  of,  1046. 

adverse  claim  subject  of,  1047. 

of  land,  when  title  passes,  1112. 

agreement  not  to  transfer  insured  ittteaevt,  when  void,  2599. 

life  insurance  policy  may  pass  by,  2764. 

of  thing  insured  does  not  transfer  policy,  2598. 

of  interest  in  partnership  property  dissolTOs  parfenenhip,  24fiO> 
Mode  off 

oral,  1062. 

by  giant  (see  Gkaht),  1058. 
Mftet  of, 

to  Test  title  in  transferee,  1068. 

upon  incidents  of  things  tnnsfeired,  1064 

in  favor  of  stranger,  iC^ 

of  personal  property  by  sale,  1140. 
UtUate/ul  and  Fraudulent,    See  iNSTSUMnrrs,  1227-1281,  M41-8M 
Of  Obligations.    See   Gotbmants  ;  Obuoavioxis,  1467-Ii&B,  14A>. 
Vf  Perional  Property ^ 

when  must  be  in  writing,  1185. 

by  sale,  1186. 

of  title  under  sale,  1140. 

under  executory  agreement,  1141. 

effect  of,  under  sale,  1142. 

See  Oins. 
IKAHSIT,  mortgaged  property  in,  where  deemed  looated,  2967. 

stoppage  in,  8076. 

stoppage  in,  how  effected,  9079. 

stoppage  in,  effect  of,  8080. 
TftEES,  ownership  of,  838-884. 

damages  for  injuries  to,  8346. 
Trespass,  personal  property  acquired  by.  1081. 

on  personal  property,  liability  of  trespasser,  1068. 
Trust.    See  Trustee,  2213-&19, 2222, 224a-2244. 

suspension  of  power  to  alienate  subject  of,  771. 

powers  in.    See  Powers. 

interest  in  existing,  how  transferred,  1185. 

transfer  of  property  in,  when  to  be  recorded,  116^ 

Toluntary,  defined,  2216. 

involuntary,  defined,  2217. 

for  what  object  may  be  <»aated,  2220. 

Toluntary,  how  created  as  to  trustor,  2221. 

Toiuntary,  how  caseated  as  lo  trustee,  2222. 

obligations  of  trustee  under.    See  Troitu. 
\  obUgationa  of  imstor 

L  fW  BimtJU  of  Third  Pcm 

^  dellned.SafiO 
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Tman — For  BgneJU  of  Third  Per»om  »hoir  ereated,  f  tSl 

when  court  is  trnstor  under,  22G2. 

how  declared,  2263-2254. 

obligations  of  trustee  under.    See  Tsmni.  ;: . 

termination  of,  2279.  ^ ': 

not  revocable,  2280.  .  ^^ 

See  Trusts  in  Real  PROPSBfT. 
tInrsXEX,  on  diwolution  of  corporations,  400. 

defined,  2218. 

what  constitutes,  2219. 

trust,  how  created  as  to,  2222. 

iuToluntarj,  wrongful  holder  of  thin(^  Is,  2223. 

inroluntary,  fraudulentniiner  of  thing  is,  2224. 

uiu.it  act  in  best  faith,  2^. 

not  to  use  property  tor  his  own  funds,  2229. 

must  not  take  advantage  of  beneficiary,  2231. 

must  not   talce   part   in   transactions  adverse   to   benelloMki 
2280. 

must  not  assume  trust  adverse   to   interest  of  beneHeiar^ 
2232. 

must  disclose  adverse  interest  to  beneflclaxy,  2283. 

when  guilty  of  fraud,  2234. 

mixing  funds  with  his  own,  how  far  liable,  2288. 

presumption  against,  2285.  .  ^^ 

measure  of  liability  of,  for  breach  of  trust,  2287-2288. 

responsible  for  acts  of  co-trustee,  when,  22i39. 

when  person  acquiring  trust  property  becomes,  2260. 

payment  to,  when  suincient,  2244. 

when  third  person,  when  becomes  involuntary,  2248 

assent  of  trustor  and,  creates  trust,  2251. 

appointed  by  court,  who  is  trustor  of,  2262. 

must  fulfil  purpose  of  trust,  2258. 

must  use  ordinary  care  and  diligence,  2269. 

must  procure  trustworthy  successor  on  discharge,  229^  ' 

must  invest  trust  fund,  how,  2261. 

must  pay  interest,  when,  2262. 

cannot  enforce  claim  ajzainst  trust  fund,  2263. 

powers  of,  as  agent,  2267. 

eannot  act  without  assent  of  co-trustee,  2268. 

discretionary  power  of,  how  controlled,  2269. 

involuntary,  rights  of,  2276. 

office  of,  how  vacated,  2281.  ' 

how  discharged,  2282. 

how  removable,  2283. 

appointment  of  new,  2287. 

survivorship  of,  2288. 

District  Court,  when,  2289. 

insurance  by,  how  made,  2589. 
Of  Real  Property^ 

whole  estate  vests  in,  when,  868. 

when  grant  to,  to  be  deemed  alMolnte,  869. 

acts  of,  in  breach  of  expressed  trust,  void,  870. 

estate  of,  when  ceases,  871. 

See  Tbust  :  Trust  in  Bral  Provhtt.  ^ 

rRvrroR.    Soe  Trvstrr,  2218,  2222,  2251-32631  ^ 

dsliuad,  2218  ^ 
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ftaftor,  deolanilioii  of  trnst  by,  miut  be  ob^ywl,  f  8668. 

cannot  reToke  tnut,  when,  2280. 
See  BsrancnABT ;  Trust  :  Tbusts  iir  Real  PBoruTr 
Fevsts  XV  Rial  Pbopxbtt,  limited  to  those  speeified,  817. 

muat  be  in  writing,  862. 

zesolting,  when  presumed,  868. 

retnlting.  not  to  inejudice  pnrchasers,  866. 

express,  for  what  purposes  allowed,  867. 

when  Uable  to  creditors,  869. 

when  no  estate  Tests  under,  800. 

▼est  whole  estate  in  trustees,  868. 

author  of,  may  prescribe  to  whom  estate  shall  belong,  864. 

estate  of  grantee  subject  to,  866.  i 

estate  .left  in  author  of.  866.  { 

powers  oyer,  of  beneficiaries,  867. 

effect  of  omitting  to  declare  in  oonyeyanoe,  800 

expressed  in  creation  of  estate,  acts  In  breach  of,  Toid,  870 

when  to  cease,  871. 

UiiDUi  Ivnunroi  will  procured  by,  void,  1272 

contract  obtained  tluough,  roldable,  1667  1680 

defined,  1676.  '   ! 

thing  gained  by,  held  in  trust,  2224.  I 

presumption  of,  against  trustee,  2286. 
UfAU,  defined,  14. 

meaning  of  words  fixed  bv  JM)  be  followed,  1044. 

employee  to  conform  to.  iSSi. 

•gent  to  conform  to,  2349 

Vaujaui  Gonsidbratiov,  defined,  14. 

See  CoirsiDBBATiozi 
ViLUi,  defined,  14 
Vbkdos.    See  Lien,  8046-8048, 8060. 
ViXDiOT/term  includes  what,  14. 
Vbsted  iHTxaxsT,  future,  defined,  694 

Wa«is,  of  minor,  when  may  be  paid  to  liim  212 

of  seamen  not  lost  by  agreement,  2062. 

of  seamen,  when  begin,  2066. 

of  seamen,  depend  on  fre^htage,  when,  2064. 

of  seamen,  depend  on  freightage,  when  not,  2068 

of  seamen,  when  voyage  is  broken  up,  2066. 

of  seamen,  when  wrongfully  discharged,  &c.,  2067 

of  seamen,  when  prevented  from  rendering  serrice,  2000 

of  seamen,  when  personal  reinesaitatiTes  entitled  to,  20fli. 

of  seamen,  not  to  be  lost  by  special  agreement,  2062. 

of  seamen,  when  forfeited,  2068 

of  seamen,  lien  for,  8066. 
IV  AOOK  BOAD  CospOKAxioMS.    See  GoBPOKAnom.  286,  291, 294, 619-fltt 
Vaxtir,  person  of  unsound  mind  cannot  lose  rikhts  by,  40. 

of  objections  to  offer  of  performance,  1601 

of  option  as  to  delireiy  of  goods,  1766. 

of  communication  in  msuzance,  2668 

of  notice  of  sale  of  pledged  property.  8008. 

of  demand  by  pledgor  or  debtor,  8004 

of  presentment  and  notice  3159 
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WalfwofVRrt«t.f8100. 

of  proTlnoiu  of  tUi  Oode  by  stlpQUitoii  betnwa  putlM,  8M8 
Vfm.    See  QvABOXAa,  216»  266 

defined,  287. 
Vf  ABmAKTiss,  lineal  and  eoUatoial  abolished,  1116. 
WAUJkwn,  eovenant  of,  ronx  with  the  land,  1468. 

eorenant  of.  ezecntory  contract  bmds  seller  to  ineert  1710 

defined,  1768. 

none  implied  in  aale,  except,  1764. 

of  title  to  personal jmroperty,  1766. 

on  sale  by  sample,  1766. 

vhore  burer  relies  on  seller's  judgment,  1767 

bT  manoucturer,  1768-1770. 

ox  goods  inaccessible  to  buyer,  1771- 

ol  teade-marks,  1772* 

of  other  marks  on  goods,  1778. 

as  to  sale  of  written  instrument,  1774 

of  proTisions  for  domestic  use,  1776. 

as  to  sale  of  good  will,  1776. 

on  Judicial  sale,  1777. 

elEBet  of  general,  1778. 

right  of  buyer  to  inspect  goods  on  sale  with,  1786. 

right  of  buyer  to  rescind  In  ease  of  breach  of,  1786 

implied,  of  money  exchanged,  1807.  ^^ 

implied,  in  authority  to  agent  to  sell  personal  properij,3888 

of  authority,  2842. 

■gent  has  power  to  giro,  2828. 

auctioneer  has  power  to  give,  2362. 

implied  in  n^^tiable  instrument,  8116. 

damages  for  breach  of,  of  quality  of  personal  property,  88U 

damages  for  breach  of,  of  title  to  personal  property,  8812. 

damages  for  breach  of,  of  agent's  authority,  8318. 
Ai  Inturanee.    See  Iksurancx,  2676. 2e0»-2612, 2681-2686, 8688. 
IfiTn,  right  of  takhig.  an  easement,  801.  ' 

right  of  reeeirtngand  dischs^ing  on  land,  an  easement,  801 

•boundaries  by,  890. 

rights  to,  how  acquired,  1410. 

appropriation  must  be  for  use,  1411. 

point  of  diversion  may  be  changed,  1412. 

may  be  turned  into  natural  channels,  1418 

priority  of  right  to,  1414. 

notice  of  appropriation,  1416. 

diligence  in  appropriation.  1416 

**  completion ,' '  defined,  liLl 

dootrine  of  relation  applied  to,  1418 

forfeiture  of  right  to,  1419. 

rights  of  present  claimant,  1420 

rights  of  riparian  owners,  1422. 
VTiTiE  AHD  Oaval  Corporatiovs.    See  GoRPOKAHOirt,  286, 64ft-6U 
Way;  boundaries  by,  oSl. 

See  fiiain  or  Wat. 
Wmamt  GoRPORATioNs.    See  Bazsex  ahd  Fkrbt  Oorporatioiis. 
Widow,  lemej  to,  when  chargeable  with  debts  of  testator,  1881. 

interest  on  l^ptcy  to,  when  accrues.  186B. 
See  Suooxssioa ;  win 
WOB,  abduction  of,  forbidden,  48l 
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Wau,  moft  ablda  bj  hiu1>aii<l't  raasonable  Mleetkm  of  naUbnm  f  UNL 

on  refunl  bo  to  do  she  commits  dMertion,  108. 

if  place  is  unfit  and  she  reluses,  husband  commits  desertion^  104 

neglect  of  husband  to  proride  for,  is  ground  for  diToroe,  IOd. 

may  be  granted  alimony  on  divorce,  136-187, 189. 

when  allowance  may  be  withheld  from,  142. 

when  shall  support  husband  out  of  her  property,  176. 

legitimacy  of  issue,  where  dlTorce  granted  for  adultery  of,  146. 

separate  property  of,  162. 

may  dispose  of  her  separate  property  without  consent  of  hei 

husband,  162. 
community  property  when  not  liable  for  contracts  of,  167 
inventory  of  separate  property  of,  166. 
effect  of  recording  inrentory  of  separate  property  of,  166 
cannot  malce  contract  for  payment  of  money,  167. 
earnings  of,  not  liable  for  debts  of  nusband,  168. 
earnings  of,  when  living  separate,  separate  property,  160. 
husband  not  liable  for  debts  of,  contracted  before  marriage,  170 
not  liable  for  debts  of  husband,  171. 
property  of,  liable  for  her  own  debts,  171. 
not  allowed  estate  in  dower,  178. 
support  of,  174. 

husband  not  liable  for  her  support  if  she  abandons  him,  176. 
husband  not  bound  to  support  children  of,  by  former  marriage 

209. 
consent  of,  necessary  for  husband  to  adopt  child,  228. 
husband  cannot  select  homestead  from  separate  property  of 

1289. 
is  "  head  of  family,"  1261. 

must  loin  husband  in  disposing  of  homestead,  1242. 
may  dispose  of  separate  property  by  will,  1278. 
disposition  of  common  property  in  case  of  death  of,  1401. 
duress  or  menace  of,  avoids  contract  of  husband,  when,  1669 

1670. 
Bee  DnroBci ;  Husbakd  and  Wifx  ;  BiARBiAOs ;  Mabuis  Womkm 
Fill,  includes  codicils.  14. 

when  person  of  unsound  mind  may  nuike,  40 
future  interest  may  pass  by.  699. 
power  may  be  acquired  by,  lOOO. 
liability  of  persons  acquiring  property  by,  1116 
effect  of,  upon-giftj  1162. 
who  may  make,  12  <0 

procured  by  fraud,  &c.,  may  be  denied  probate,  12?2 
revocation  of,  obtained  by  fraud,  &c.,  void,  1272. 
married  woman  may  dispose  of  her  separate  property  bj,  1278 
what  may  pass  by,  1274. 
who  may  take  by,  1276. 
written,  how  executed,  1276. 
restzictionfl  to  charitable  uses,  1313. 
(HographiCf 
defined,  1277. 

witness  to,  must  state  residence,  1278. 
conjoint  or  mutual,  1279. 
competency  of  subscribing  witness  to,  1280. 
conditional,  1281. 
gift  by,  to  Bubscribiug  witness,  when  void,  1282 


IM  IITDSX. 

Wtu  —  Otographie — erediton  oompetoit  witiiMSM  to,  f  1288. 
witness  tO|  when  entitled  to  derise  hj,  1288. 
▼(dd,  unless  duly  executed,  1286 
effect  of  codicil  on,  1287. 

power  to  deyise,  how  executed  by  terms  of,  1880.  t 

execution  and  construction  of  prior,  not  affected  by  the  Code 

1876  < 

mortgage  oa  property  dcTised  by,  how  satisfied,  294G.  , 

child  bom  after  making  of,  takes  certain  share,  1806. 
children  unprovided  for  by,  when  may  succeed,  1807. 
share  of  child  bom  after  making  of,  out  of  what  portion  taktii 

1808. 
death  of  deyisee  before  testator,  1809, 184^-1844 
devises  of  land  in,  how  construed,  1311. 

subsequently  acquire^  title  passes  by,  1312.  J 

change  of  interest  by,  does  not  affect  insurance,  25&6 
kUerpretation  of^ 

according  to  intention,  1317. 
to  be  confined  to  written  will,  1818. 
lilies  of ,  to  be  observed,  1319. 
several,  to  be  taken  together,  1820 
all  parts  to  be  considered  in,  1821. 
latter  part  controls,  1821. 
distinct  clause  not  affected  by  indistinct,  1822 
in  case  of  ambiguity  or  doubt,  1823. 
words  to  be  taken  in  ordinary  sense.  1824. 
words  to  receive  operative  construction,  1825. 
technical  words,  1327. 
technical  words  not  necessary,  1828. 
to  avoid  intestacy,  1826. 
word  "  heirs  "  not  necessary  to  pass  fee,  1829 
of  devise,  (&o.,  of  real  property,  &c.,- 1331. 
of  devise  of  residue  of  real  property,  1332. 
of  devise,  as  referring  to  time  of  death,  1388. 
to  what  time  words  refer,  1336. 
of  devise  or  bequest  to  a  class,  1887. 
of  words  of  donation  and  limitation,  1885 
of  directions  for  conversion,  1388. 
by  what  law  governed,  1376. 
Vrocflrfion  of. 

procured  by  fraud  may  be  annulled,  1272 

A  mutual  will  may  be  effected,  1279 

"oid  unless  duly  executed,  1285. 

of  written  wilL  1292. 

evidence  of,  1293. 

of  duplicate,  1295. 

by  subsequent  will,  1296. 

subsequent,  does  not  revive  prior  will,  1287. 

by  mafriage  and  birth  of  issue,  1296 

by  marriage  of  testator,  1299. 

by  marriage  of  testatrix,  1300. 

contract  to  sell  property  disposed  of  by  will.  Is  not,  1801. 

incumbrance  on  property  disposed  of  by  wiU,  Is  not,  1302. 

conveyance,  when  is,  1804. 

conveyance,  when  is  not,  1808 

••vokes  eodieils,  1805 
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how  oxeented,  1288. 

xvqniaitM  to  make  Talid,  1288. 

proof  of,  1290. 

probate  of,  1291. 

noed  mot  bo  In  writing,  1276. 
ifinrMs.    See  Pmoor,  119&-1KH) :  Will,  127&-1278, 1282-1288, 1289. 

testimonj  of,  when  priTUeged,  47* 

Bee  Btidbnoi. 
^ORDs,  giTing  Joint  authority,  how  eonxtmed,  12. 

efmstmction  of,  18. 

eonfftmotlon  of,  technical,  18. 

what  they  Include,  14. 

of  inheritance,  not  neoeeeary  to  paaa  a  fee,  1072 
Interpretation  of. 

doubtful,  1068, 1654. 

to  be  taken  In  ordinary  aeuM,  1824, 1644. 

when  ambiguous  and  doubtful,  1828. 

technical,  not  neoeoary  in  will,  1828. 

to  reeeiTc  operatiTe  construction  in  will,  1825 

technical,  how  construed,  1827, 1645. 

to  be  given  some  meaning  if  possible,  1826 

In  will,  to  what  time  refer,  1^. 

of  donation  and  limitation  in  will,  1885. 

See  iMTSBPftlTAnOKS. 

Writ,  defined,  14. 

VVjuTiNQ.    See  GOXTRAOT,  1628-1626, 1689-1640, 1651, 1098. 

defined,  14. 

marriage  settlement  to  be  in,  178. 

consent  to  apprenticeship  to  be  in,  266. 

trusts  In  real  property  must  be  in,  852. 

transfer  may  be  made  without,  when,  1052. 

transfer  in,  called  grant,  1058. 

transfer  of  real  property  must  be  In,  1091. 

instruments  in,  prim&faeie  import  consideration,  1096. 

transfer  of  what  personal  property  to  be  in,  1185. 

will  in,  how  executed.  127o. 

DuncupatiTe  will  need  not  be  In,  1288 

non-negotiable  instrument  in,  transferable,  1469. 

debtor,  on  payment  of  debt,  entitled  to  receipt  in,  1499 

debtor  may  be  released  by  release  in,  1541. 

authorify  of  agent  to  execute  executory  real  instrument  to  b« 

in,  im 

implied  warrant  on  sale  of  executory  instrument  in,  1774. 
carrier's  obligations  not  altered  except  by  agreement  In,  2174. 
guaranty,  when  must  be  in,  2798. 

power  of  attorney  to  execute  personal  mortgage  must  be  in 
2958. 
IfROSO,  he  who  consents,  suffers  no,  8516. 

no  one  can  take  advantage  of  his  own,  8517. 

remedy  for  every,  8628. 

law  does  not  interpose  between  parties  equally  In,  8624 

rxAR,  defined,  14, 1917. 
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